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PREFACE. 


The  following  pages  comprise  the  Tagore  Law  Lectures 
delivered  in  the  year  1884,  at  the  Calcutta  University.  The 
subjects  which  they  embrace  are  among  the  most  impoi'tant- 
in  Mahommedan  Law,  viz.i  Gifts,  Trusts  and  Testamentary 
Dispositions  ;  subjects  frequently  occupying  the  attention  of 
Courts  of  Justice  in  British  India,  and  so  interwoven  with 
the  domestic  economy  of  the  Mussulmans  all  over  the 
world,  as  to  necessitate  a  fuller  consideration  than  has 
hitherto  been  bestowed  in  any  treatise  in  the  English  lan- 
guage. I  have  endeavoured  to  make  my  chapters  on  these 
several  subjects  as  comprehensive  as  the  exigencies  of  the 
lecture-room  enabled  me  to  do.  The  limited  space  at  my 
command  has  prevented  my  dealing  with  other  branches 
of  dispositions,  but  I  hope  shortly  to  supplement  this  vo- 
limie  by  a  treatise  on  the  law  relating  to  Sale,  Mortgage, 
Bailment,  etc. 

The  favour  with  which  my  Treatise  on  the  Personal 
Law  of  the  Mahommedans  has  been  received,  even  in  coun- 
tries outside  of  British  India,  leads  me  to  hope  that  the 
work  which  I  now  place  before  the  public,  will  supply  a 
much-felt  demand.  In  the  preface  to  the  Personal  Law, 
I  have  pointed  out  the  value  of  the  several  works  existing 
in  the  English  language  on  Mahommedan  Law,  I  will 
therefore  not  make  any  observations  on  the  subject  here. 
In  dealing  with  the  Hanafi  Law  in  this  volume,  I  have 
chiefly  depended  on  the  Radd-ul-Muht^,   the  Pat&wa-i- 


VI 

Kazi  Khan,  the  PafAwa-i-Alamgiri,  and  the  Majma-ul- 
Anhar,  besides  other  authorities  noted  in  the  work.  As 
regards  the  Shiah  Law,  I  have  principally  drawn  my 
information  from  the  Jaw&.hir-ul-KalSLm,  the  Ja,ma-ush- 
Shattat,  the  Shar^ya  and  the  MafA^tih.  In  some  cases, 
where  I  have  quoted  from  the  Shar^ya  and  the  Alam- 
giri,  I  have  adopted,  with  slight  variations,  the  phraseology 
of  Mr.  Neil  Baillie.  My  chapters  dealing  with  the  ShSfei 
Law  are  taken  from  the  Minh&,j-ut-T3.1ibin,  for  a  copy  of 
which  I  am  indebted  to  the  courtesy  of  H.  E.  the  Governor- 
General  of  Netherlands-India.  In  preparing  my  lectures 
I  have  had  to  choose  from  a  mass  of  intricate  principles 
with  due  regard  to  the  requirements  of  the  student  as  well 
as  the  practical  lawyer.  This  fact  and  the  circumstance 
that  the  work  has  been  carried  through  the  press  in  the 
midst  of  professional  engagements,  lead  me  to  hope  that  its 
s  hortcomings  wiU  be  viewed  with  indulgence. 

I  desire  in  conclusion  to  express  my  acknowledgments 
to  the  kind  friends,  who  have  assisted  me  by  suggestions, 
and  the  loan  of  valuable  works,  in  the  compilation  of  this 
volume.  I  am  also  indebted  to  Mr.  0.  D.  Panioty,  Barrister- 
at-Law,  for  the  Index  and  the  list  of  cases  cited. 


JSf,  B, — ^Attention  is  invited  to  the  Errata,  in  which  some  of  the 
important  mistakes  in  printing  have  been  put  together.  The  few  cases, 
reference  to  which  was  omitted  in  the  course  of  the  lectures,  are  given 
in  the  Supplement. 

Bab  Lidbabt, 

High  Couet  op  Calcutta. 

September  f  1885. 
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P.     9,  last  line,  for  "  KiyAs  "  read  "  Ky&a." 

P.    10,   line  15,  for  "  Mushoora "  read  "  mash-hoora" 
Ibid.,    Une  5  (from  bottom)  for  "  Kiyda  "  read  "  KyCis." 

P.    18,   liiie4(frombottom)for  "futwas"  read"fatwas." 

P.     19,  line  2,  for  "  Ziffer  "  read  "  Zuffer." 

Ibid,     line  9,  for  "  Kunya  "  read  "  Kiuia." 

P.     20,  line  13,  for  **  Zififer "  read  "  Znflfer." 

P.     23,  lino  12,  for  "  Mnltaka-nl-abhar  "  read  "  Malteka-ul-abhar." 

P.     29,  line  8,  for    "  Sunnah"  read  "  Sunnat." 

P.  29,  line  4,  (from  bottom)  for  "  the  general  adoption  of  UsUli,  in  pre- 
ference to,  or  snpersession  of,  tho  Ahhbdri  doctrines," 
road  "  the  general  adoption  of  Akhbdri,  in  preference 
to,  or  in  snpersession  of,  the  UsOIi  doctrines. " 

P.     30,  line  1,  for  "  Usaii "  road  '«  Akhbdri:* 

P.     33,  lines  2  and  3,  (from  bottom)  for  *'  TcUJchia-ul-maramf  the  Ohayat-ul' 

ahkam   and    the    Tahrir-ul-ahJcam "    read    "  Talkhta-tU' 
mardm^  the  Ohdyat-ul-akkdm  and  the  Tahrir'Ul'ahkdm." 

P.     38,  line  14,  for  "  Marz-vl'mout^*  read  "  marz-ut-maut** 

P.     39,  note  for  "  I.  L.  3  All  "  read  "  I.  L.  R.  3  Allah." 

P.     47,  line  9,  for  " Mouhoob-alaih "  read  *' Mouhoob-lahu" 

P.  105,  Une  5,  for  **  Abnl  Kasim  "  read  "  Abnl  K&scm." 

P.  113,  note  2,  for  "  Ameer-unnissa  Khatoonv.  Abedoonnissa"  road  **  Abed- 

oonnissa  Kliatotyn  v,  Ayn^erunnissa  Khatoan. " 

P.  136,  line  16  for  "  benet "  road  "  benefit." 

P.  167,  line  20,  for  "  auldd  "  road  "  awldd." 

P.  173,  lino  3  (from  bottom)  for  "  oondition"  read  "condition." 

P.  183,  line  1  for  "  upen  "  read  "  npon." 

P.  183,  line  18,  for  **  the  constitution  of  wdkf**  read  "  how  a  wdkf  may  be 

constituted." 

P.  185,  line  8,  for  "  wak  "  read  "  wdkf." 

P.  204,  line  2,  for  "  the  constitution  of  a  wdkf"  read  "  conditions  neooa- 

sary,  to  constitute  a  wdkf** 

P.  204,  line  2  for  "  the   constitution   of  a    wdkf"  read   "  the   conditions 

necessary  to  the  constitution  of  a  wdkf.  " 

P.  209,  line  6,  for  "  sefdi  "  read  "  sugdi." 

P.  211,  lino  9,  for  "  wauld  "  read  "  would." 

Ibid,  line  14  (from  bottom)  for  "  hold  "  read  "  held." 

P.  215,  line  3,  (from  bottom)  for    "appendix    to   this    chapter"    read 

"  appendix  I." 

P.  219,  lino  7  (from   bottom)  for   "  conditions  relating  to  wdkf  '*    read 

"  conditions  relating  to  the  subject  of  a  wdkf** 

P.  225,  for  "  Chapter  VII,"  read  "  Chapter  VII  (continued.)" 

P.  234,  line  2,  (from  bottom)   for  "  the  necessary  genuflexions "   read 

"  tho  invitation  to  engage  in  the  namdz  or  to  perform 
the  necessary  genuflexions." 

P.  236,  lino    2,  (from  the  bottom)  for  "  Id'\a'UzKa**  read  "  Id-ut-azha,** 
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P.  289,  lino  28,  for  "  Halwani  "  read  "  Halw&T." 

P.  240,  line    5,  for  "  Imam  al-Halwani"  read  '*  Imam-Ql-Halw4i.*' 

P.  242,  line  18,  for  "  Section  IV  "  read  "  Section  III." 

P.  263,  line    4,  (from  bottom)  for  "  Kyum  "  read  "  Kyyim," 

P.  293,  lino  25,  for  ''^-oa.  "  read  ''>>»f^f  " 

P.  307,  line  14,  for  "  akb  "  road  "  akah:'  ' 

P.  312,  line  10,  for  "  Shaik  "  read  "  Shaikh." 

P.  312,  line    2,  (from  bottom)  for  "  Halwani"  read  "  HalwAl." 

P.  367,  note  1,  for  "  p.  410  "  read  "  p.  420." 

P.  376,  line  23,  for  "  Jaw4hir-nl-kal&on  "  read  "  JawAhir-nl-kal4m." 

P.  440,  line    5,  (from  bottom)    for    "  two  propositions   *  towards '    (ilA) 

Ao.  &o"  read  **  two  prepositions  '  to '  (le)  and  '  towards ' 
(ild)  etcr 

P.  481,  line  19,  for  "  Section  HI "  read  "  Section  II "  and  correct  accord- 
ingly. 

P.  486,  line  14,  for  "  indicate  "  read  "  indicates." 

P.  489,  marginal  note,  for  ''  Hanifa  Law  "  read  "  Hanafi  Law." 

P.  493,  line    2,  (from  bottom)  for  "  Appendix  VI "  read  "  Appendix  VII." 

P.  497,  line    4,  for  "  the  person  "  read  "  that  person." 
Ihidf  line  18,  for  ''  when  legatees  "  read  "  when  the  legatees." 
Ibid,  line  26,  for  "  are  given  "  read  "  will  be  given." 

P.  506,  line    1,  (from  bottom)  for  "  Appendix  VI  "  read  "  Appendix  XII." 

P.  518,  line  20,  for  "  uzzha  "  read  "  azzha^ 

P.  528,  line    1,  (from  bottom)  omit  "  Appendix  VIII." 

P.  564,  line    6  et  seq.,  for  "  The  powers  of  the  executors "  read  *'  The 

powers  of  the  executor  "  throughout. 

P.  601,  Une  24,  for  "  dain"  read  "  daynJ' 
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P.  181,  note  2.    After  "  In  "  inaert  figrnre  1. 

P.  220,  note,  last  line,  after  "  appropriator  "  insert  figure  1. 

P.  279,  note  1.    Add  Doe  d-Jawn  Bibee  y.  Ahdoollah  BarhsTf  1   Fulton's 

Bep.  p.  345. 
P.  312,  9  lines  from  bottom  after  '*  see "   add   "  Musst,  Ameeroonnissa 

Begum  y.  Maharajah  Hetnarain  Singh" 
P.  352,  note  1,  before  6  S.  D.  A.  insert  Mir  Nur  Ali  y.  Majidah  and 

others, 
P.  433,  note  2,  before  I.  L.  B.  add  Abdur  Rahman  y.  Tar  Mahomed, 
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INTRODUCTION. 


THE  DEVELOPMENT  OP  THE  MAHOMMEDAN 

LAW. 


In  spite  of  many  changes  that  have  recently  taken 
place  in  the  ideas  of  people  respecting  the  importance  of 
the  Mahommedan  system  of  jurisprudence,  a  study  of  the 
Mahommedan  law  still  continues  to  possess  great  interest 
for  those  who  are  connected  either  directly  or  indirectly 
with  the  administration  of  justice  among  the  various 
communities  inhabiting  India.^ 

In  India,  the  Legislature  has  preserved  intact  the  laws 
of  the  Mussulmans  in  all  matters  relating  to  inheritance 
and  to  dispositions  of  property.  Excepting  the  special 
statutes  which  are  of  general  application  and  which  are 

^  Beferring  to  the  popular  ignorance  on  tho  Bnbjeot  of  Mahommedan 
Law,  M.  Qnerrj,  in  the  preface  to  his  Droit  Mnsnlman,  speaks  thus  ^^ 
"  A  r  exception  des  personnes  qui  se  livrent  k  V  ^tade  des  langnes  et  de 
la  civilisation  Musnlmanes,  on  ignore  g6n^ralement  que  lea  Mnssnlmans 
poss^dent  des  recaeils  des  lois  tr^s-complcts  et  tr^s^tondos,  et  que  lea 
trait^s  de  joriBprudence  composont  uno  des  branches  les  pins  importantes 
de  la  litteratnro.  On  consid^re  le  pins  sonvent  le  Koriln  comme  lenr 
unique  livre  des  droit,  et  I'on  s'etonne,  avec  qnelqne  raison  que  des 
Bocietes  nombrenses  se  soient  maintenues  et  se  maintiennent  encore  sans 
antro  code  que  Tenonce  sommaire,  diffns  et  sonvent  contradictoire  des 
prescriptions  legates  qne  ce  livre  renferme.  Lo  Kor&n  contient,  il  est 
Trai,  le  g^rme  de  droit  Mnsnlman,  mais  le  defaut  de  pr^ision.  et  Tabsence 
de  tout  derellopement  en  rendraient  I'application  fort  difficile,  sinon 
impoBsible." 

1 


Lectube  I. 


2  THE   DtfTELOrMEirr   OF   THE   HAHOHMEDAH    LAV. 

LicTi!Ht  I.  properly  speakiiig  municipaJ  lawa,  there  is  no  lex  loci  in 
this  coimtry.  In  India,  the  law  is  in  the  main  perBomil. 
This  not  only  adds  to  the  difficulty  of  legislation,  but  con- 
siderably enhances  the  risk  of  failure  in  the  administia- 
tion  of  juBtice.  In  the  case  of  the  Mahommedan  law 
eMpecially,  clothed  as  it  is  for  the  most  part  in  the  gaxh  of 
an  nDfamiliar  language,  it  is  often  extremely  difficult  to 
ascertain  and  apply  its  principles. 

It  has  boon  occasionally  contended  at  the  Bar,  and 
lotnt.-times  remarked  from  the  Bench,  though,  it  must  be 
wlmitbid,  with  some  degree  of  hesitation,  that  the  Hindu 
and  the  Mahommedan  lawa  have  been  preserved  to  the 
JliiidiiH  and  Mahommedans  only  in  questions  relating  to 
■ucMTHMioii,  marriage  and  other  cognate  matters.  It  baa 
biffii  oaid  tliat  the  words  of  21  Geo.  HI,  Ch.  70  are  ex- 
liuiiHtive;  tliat,  with  the  exception  of  the  matters  men- 
tioimd  in  this  btatute,  the  English  law  should  be  regarded 
KM  the  territorial  hiw  of  the  country.  This  position 
(wciiiM  to  niu  hardly  maintainable.  One  of  the  objects  of 
till!  Aid,  UM  stutcd  in  the  preamble,  was  "  that  the  in- 
huhituiitH  Hhould  be  maintained  and  protected  in  the 
iirijoytiiimt  of  all  their  ancient  laws,  usages,  rights  and 
privili-girn,"  JIad  the  quoation  been  re«  rTii«9ra,  it  wctli 
liiiv'i  lii;i'n  fairly  ojien  to  coiitentioa,  whether  it  was  i>vi.r 
lUit  iiiUiiilion  of  the  IttigiHlaturu  to  make  any  cha:i^  in 
tlui  [Kirsoiial  laws  of  the  inhabitants  of  this  conntrr,  t>f 
wlmUivnr  race  or  oritud.  Regard,  Iiowbtct,  being  had  to 
til"  ili'i-iHlon  In  thit  ciwe  of  Miuteak  v.  ifw»/eaA'  and  othiT 
t-Mi'H,  it  woiiM  a[)iH;iu-  that  the  tcnJencyof  the  Courts  has 
Id'f'N  U>  ri'Mtrirl  tliii  rijMtration  of  the  personal  laws,  in  the 
Iftiiiii,  Ui  IliiifliiN  an<I  Miihoninifilans.  But  the  attempt  t^i^ 
n'HlrJKl  Lliiiiii  Mtill  fiirthor  by  contining  the  operatiTC  offcd 
lit  wictioii  17  to  '*iiiiiri'cNMion  and  inheritance,"  is  ot>tKne>d 
■  K-uiiuii'i  U.'i>.  i>,  mo. 
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ae  mncli  to  the  wording  of  the  section  itself  as  to  the  Lbctum  I. 
entire  course  of  decisions  and  the  intention  of  the  Legis- 
lature. The  word  "  dealing/'  in  fact,  would  include  dis- 
positions. Besides,  the  Legislature  has  declared  in  ex- 
press terms,  that  when  there  is  no  special  enactment 
governing  the  question,  the  Courts  of  justice  should  be 
guided  by  the  rules  of  equity  and  good  conscience,  and 
two  well-known  Judges  of  the  High  Court  of  Calcutta 
have  held  that  it  is  in  conformity  with  equity  and  good 
conscience,  that,  as  between  Mahommedans,  all  questions 
relating  to  dispositions  of  property  should  be  governed 
by  the  Mahommedan  Law.^ 

And  it  has  been  emphatically  recognized  by  the  Bombay 
High  Court  that  the  Mahommedan  Law  should  be  applied 
in  the  construction  of  deeds  dealing  with  property  exe- 
cuted by  Mahommedans,  whatever  may  be  the  language  in 


*  Zoharooddeen  Sirdar  v.  BaharonUnh  SircaVy  26th  April  1864,  Gap.  Number 
of  the  Weekly  Reporter^  p.  187  per  Steer  and  Lovinge,  J  J. 

"  It  is  contended  "  said  the  learned  Jndges  "  by  the  pleaders  for  the 
plaintiff,  special  respondent,  that  the  Mahommedan  Law  is  not  applicable 
to  a  contract  of  the  nature  before  the  Court ;  that  according  to  section  15, 
Begnlation  lY  of  1793  it  is  only  on  questions  of  inheritance,  marriage  and 
caste  that  the  Court  is  called  upon  to  decide  in  conformity  to  the  Mahom- 
medan Law,  and  that  the  present  matter  before  the  Court  not  being  of  the 
nature  above  expressed  is  to  bo  decided  by  the  ordinary  rules  of  equity 
and  good  conscience.  In  answer  to  this  it  may  be  remarked  that  the 
Courts  of  this  country  hare  invariably  applied  in  practice,  the  Mahom- 
medan Law  to  a  variety  of  caoes  other  than  those  coming  under  the 
denomination  of  inheritance,  marriage,  caste,  and  even  if  immemorial  and 
recognized  practice  did  not  legalize  the  action  of  the  Courts,  it  cannot  be 
said  that  when  this  Court  administers  to  Mahommedans  their  own  law, 
they  do  otherwise  than  administer  justice  according  to  equity  and  good 
conscience."     See  Note  I  to  this  Introduction. 

The  same  contention  was  raised  in  the  case  of  Tusuf  AH  v.  Collector  of 
Tippera,  I.  L.  R.  9  Cal.  Series,  p.  141,  but  the  learned  Judges  (Garth,  C.  J. 
and  MacDonell,  J.)  decided  the  quosticm  before  them  on  the  basis  of  the 
Mahommedan  Law.  The  remarks  of  Mr.  Justice  Mahmud  in  the  case  of 
Mazhar  Ali  v.  BvLdh  Singhy  I.  L.  7  All.  303  will  be  studied  with  interest. 
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Lecturk  I.  which  the  disposition  is  made,^  As  the  Contract  Act  (IX 
of  1872)  regulates  aU  questions  relating  to  sales,  bail- 
ments &c.,  I  shall,  in  the  following  pages,  confine  myself 
exclusivly  to  gifts,  wakfs  and  wasiuts. 

I  have  in  another  work  traced  the  growth  and  develop- 
ment of  the  Islamic  jurisprudence,  and  described  in  some 
detail  the  character  of  the  several  schools  existing  in 
Islam.  A  few  remarks  on  this  subject,  however,  will  not 
be  out  of  place  here.  It  may  be  said  that  of  all  systems 
of  law,  the  Islamic  law  furnishes,  from  an  historical  point 
of  view,  the  most  interesting  phenomenon  of  growth. 
The  small  beginnings  from  which  it  grew  up,  and  the 
short  space  of  time  within  which  it  attained  its  wonder- 
ful development,  mark  its  position  as  one  of  the  most 
important  juridical  systems  in  the  civilized  world. 

The  grand  superstructure  of  Islamic  jurisprudence 
is  founded  on  the  Koranic  laws  and  the  traditional  sayings 
of  the  Prophet,  but  much  of  the  coping-stone  was  sup- 
plied at  Bagdad,  in  Bokhara,  in  Syria,  in  Andalusia  and 
Persia.  I  have  already  pointed  out  that  the  domestic 
laws  of  Islam  have  a  great  analogy  to  the  Babbinnical 
law.  Similarly  many  of  the  conceptions  of  the  Saracenic 
jurists,  who  flourished  in  the  full  tide  of  Moslem  glory  and 
ascendancy,  bear  a  strong  and  startling  analogy  to  the 
rules  of  the  Roman  Civil  Law  on  cognate  subjects. 
Often  the  analogy  is  so  startling  as  to  make  the  careful 
and  critical  student  ask  himself  whether  it  arises  from 
mere  accidental  coincidence  or  is  it  the  result  of  mutual 
action  and  reaction  ?  It  must,  however,  be  stated  that  as 
most  of  the  principles  are  derived  from  purely  Arabian 
sources,  the  Koran  and  the  Ah&dis,  Byzantine  ideas  jnust 

^  Oangdbai  y.  Thavar  Mulla,  1  Bombay  High  Conrt  Beports,  p.  71  per 
Saussr,  C.  J.  See  also  Fatima  Bihee  y.  The  Advocaie  Oeneral,  I.  L.  6  Bom. 
p.  42  per  West,  J ;  and  Gosain  y.  Qosainy  6  Moo.  I.  A.  p.  81. 
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have  exercised  little  appreciable  influence  on  the  legal  i^kctum  L 
conceptions  of  the  Arabian  jurists. 

The  unhappy  schism,  which  at  this  moment  divides  the 
Islamic  world  into  the  two  great  sects  of  Shiahs  and 
Sunnis,  owed  its  origin  to  secular  causes  which  led  ulti* 
matelj  to  a  wide  divergence  in  their  juridical  conceptions. 
It  originated  with  dynastic  questions  and  grew  into  a 
separation  on  doctrinal  and  legal  points.  The  great 
Sunni  sect  is  divided  in  its  own  bosom  into  four  schools  ; 
and  the  doctrinal  and  legal  differences  among  them  are  as 
great  as  between  the  Shiahs  and  any  one  of  the  Sunni 
schools,  and  yet  they  are  not  regarded  by  each  other  with 
the  same  bitterness  as  collectively  they  regard  the  Shiahs* 
The  reason  is  plain,  and  is  to  be  f oand  in  the  reception 
which  the  two  sects  accorded  to  the  doctrine  of  the 
ImdmaL 

The  question  of  the  Imdmat^  that  is  "  the  spiritual 
headship  of  the  Mussulman  Commonwealth,'*  forms  the 
most  distinctive  feature  of  difference  between  the  Sunnis 
and  the  Shiahs,  and  gives  a  characteristic  complexion  to 
the  juridical  doctrines  of  the  two  schools.  The  Shiahs 
repudiate  entirely  the  authority  of  the  Jamdety  (or  the 
universality  of  the  people,)  to  elect  a  spiritual  chief  who 
should  supersede  the  rightful  claims  of  the  persons  indi- 
cated by  the  Founder  of  the  Faith,  whilst  the  Sunnis  re- 
gard the  decisions  of  the  assemblies,  however  obtained,  as 
of  oecumenical  importance.  The  question  came  up  for 
discussion  and  settlement  immediately  on  the  decease  of 
Mohammed  when  it-  became  necessary  to  elect  a  Caliph 
or  successor  to  the  Prophet  to  assume  the  leadership  of 
Isl&m.  The  Hashimites,  the  kinsmen  of  Mohammed, 
maintained  that  the  office  belonged  by  right  to  AU  as  one 
who  had  been  pointed  out  by  the  Prophet  as  his  suc- 
cessor. The  other  Koreishites,  who  were  traditionally 
hostile  to  the  Bani  Hd^him,  insisted  upon  proceeding  by 
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LiCTUM  I.  election.  WhUst  the  B§Ldi  H&ahim  were  engaged  in  the 
obsequies  of  Mohammed,  Abu  Bakr  was  elected  to  the 
office  of  Caliph  by  the  votes  of  the  Koreish. 

Abu  Bakr  died  in  the  third  year  of  his  Caliphate^  and 
was  succeeded  by  Omar  (Ibn-^d-Khatidb).  Under  this 
Caliph  the  conquest  of  Syria,  Egypt  and  Persia  was 
achieved  by  the  Moslems.  Upon  his  decease  the  Caliphate 
was  offered  to  Ali  on  condition  that  he  should  govern  in 
accordance  with  the  precedents  established  by  the  two 
former  Caliphs.  Ali  declined  to  accept  the  office  on 
those  terms,  declaring  that  in  all  cases  respecting  which 
he  found  no  positive  law  or  decision  of  the  Prophet,  he 
would  rely  upon  his  own  judgment.  This  notable  decla- 
ration forms  another  point  of  difference  between  the 
Shiahs  and  the  Sunnis.  The  Caliphate  was  then  offered 
to  Osman  who  consented  to  the  terms  imposed  by  the 
electoral  body.  The  legal  divergence  between  the  Sunni 
and  the  Shiah  schools  dates  virtually  from  this  epoch. 
The  willingness  of  Osman  to  follow  implicitly  the  prece- 
dents established  by  Abu  Bakr  and  Omar  without  any 
question  as  to  their  applicability  to  the  ever-varying  exi- 
gencies of  human  life,  impressed  a  distinctive  character 
upon  the  Sunni  doctrines.  Both  Abu  Bakr  and  Omar 
had  during  their  Caliphates,  deferred  to  Ali*s  exposition 
of  the  law ;  and  judgments  were  invariably  given  accord- 
ing to  his  interpretation  of  the  traditions.  Osman  seems 
to  have  set  a  different  example.  This  well-intentioned 
but  weak  chief,  governed  entirely  by  his  secretary  and 
kinsman  Merw&n,  afterwards  a  Caliph  himself,  was  killed, 
after  a  short  and  troubled  reign,  by  the  revolted  Egyp- 
tian soldiery  led  by  Mohammed  the  son  of  Abu  Bakr. 
Upon  his  death  Ali  was  elected  to  the  Caliphate.  His 
accession  was  the  signal  for  two  fierc/e  revolts  on  the 
part  of  the  opposite  faction.     The  one  which  was  headed 

^  August  634,  A.  C. 
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by  Ayesha,  the  daughter  of  Abu  Bakr,  was  suppressed  i«kctum:  I. 
without  much  difficulty ;  the  other  was  more  successful. 
Osmaja  had,  during  his  lifetime,  appointed  one  of  his 
kinsmen  Mu&wiyah,  the  son  of  Abu  Sufi&n,  to  the  go- 
Temorship  of  Syria.  This  ambitious  chief  perceiyed  in 
the  murder  of  Osman  an  opportunity  for  his  own  aggran- 
disement ;  and  the  insurrection  raised  by  him  proved,  in- 
directly, the  cause  of  the  many  disasters  which  have  be- 
fallen Islam.  Defeated  in  seyeral  consecutive  battles,  he 
appealed  to  arbitration  which  was  agreed  to  by  Ali  with 
the  object  of  avoiding  further  bloodshed.  Ab^  Musa 
al-Ash&ry  was  appointed  arbitrator  on  behalf  of  the 
House  of  Mohammed,  and  Amr-ibn-ul-As  on  behaK  of 
Mu&wiyah.  Amr  persuaded  Abu  Musa  that,  with  the 
view  of  healing  the  wounds  which  the  differences  between 
Ali  and  Mu&wiyah  had  inflicted  on  the  Moslem  world,  it 
was  necessary  to  set  aside  both  chiefs  and  elect  another 
Caliph.  Abu  Musa  agreed  to  the  suggestion,  and  on  the 
people  assembling  to  hear  the  verdict  of  the  arbitrators, 
he  pronounced  the  deposition  of  both  Muawiyah  and  Ali. 
He  was  followed  by  Amr-ibn-ul  As,  who  declared  that  he 
agreed  with  Abu  Musa  in  deposing  Ali,  but  that  he  con- 
firmed Mu&wiyah  in  his  office.  The  boldness  of  the  arti- 
fice, and  the  shamelessness  with  which  it  was  carried  into 
effect,  struck  with  dismay  all  those  who  had  seen  in  the 
arbitration  a  means  for  preventing  further  bloodshed  in 
Isl&m.  This  proceeding  of  Amr-ibn-ul- As  exasperated 
the  Fatimides,  and  both  parties  separated  vowing  undy- 
ing hatred  towards  each  other.  Ali  was  shortly  after 
assassinated  whilst  engaged  in  prayer  in  a  mosque  at 
Eiif  a.^  His  assassination  enabled  Mu&wiyah  to  consolidate 
his  power  both  in  Syria  and  Hijaz. 

^  See  Note  II  at  the  end  of  this  Introdaotion,  whore  Mr.  Jnstice  Arnold's 
remarks  on  the  claims  and  position  of  Ali,  "  the  most  heroio  of  that  time 
most  froitfol  in  heroes,"  are  quoted  at  some  lepgth* 
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Lecttbe  I.  Until  the  accession  of  this  cliief  to  the  office  of  the 

Caliphate,  which  the  stem  virtues  of  the  early  Caliphs 
had  sanctified  and  adorned,  no  distinctive  appellation  was 
assigned  to  or  assomed  by  either  party.  The  partisans 
of  Ali  were  known  simply  as  the  Bani-Hashim.  Under 
Mu4wiyah,  the  followers  of  the  House  of  Mohammed 
began  to  be  called  "  Shiahs  "  or  *•  adherents  ;* "  whilst 
the  faction  which  advocated  the  principle  of  election  in 
preference  to  hereditary  succession  adopted  the  name  of 
Ahl-i^Sunnat  wa  Jamaet  {"  People  of  the  Traditions  and 
the  Assembly  ") .  The  Patimides  adopted  green,  the  co- 
lour of  the  Ptophet,  as  the  symbol  of  their  cause ;  the 
Bani  Ummiah,  on  the  other  hand,  assumed  white  for  their 
standard.  Up  to  this  time  the  divergence  between  the 
two  factions  was  chiefly  political  and  dynastic.  Their 
doctrinal  and  legal  differences  began  now  to  assume  the 
type  and  proportions  they  retain  at  the  present  moment. 
The  Shiahs  reject  not  only  the  decisions  of  the  cecumeni- 
cal  Councils,  but  also  all  traditions  not  handed  down  by 
Ali  or  his  immediate  descendants — ^those  who  had  seen 
the  Prophet  and  held  familiar  intercourse  with  him. 

The  Mahommedan  Law  is  founded  essentially  on  the 
Koran.  It  contains  the  fundamental  principles  which  re- 
gulate the  various  relations  of  life ;  the  religious,  civil, 
and  criminal  laws  which  provide  for  the  constitution  and 
continuance  of  the  body  politic ;  and  even  the  germs  of 
political  rules  and  social  economy.  The  absence  of  a 
systematic  arrangement,  which  has  frequently  been  con- 
sidered as  its  greatest  defect,  is  explained  by  the  circum- 
stance that  the  Code  was  gradually  built  up  during  the 
lifetime  of  the  Prophet.  The  moral  principles  and  the 
legal  rules,  which  make  up  the  work,  were  enunciated, 

'  In  tho  JatoAhir-tU'Kaldmf  tho  term  "  Shiah  "  is  explained  as  meaning 
"  a  propagator  of  the  trae  doctrine." 
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not  simnltaneoHsly  as  a  completed  Code  of  Law,  but  in  L'ctubk  I. 
accordance  with  the  exigencies  of  the  moment  and  the 
requirements  of  each  special  case. 

According  to  the  Shiah  doctrine,  the  oral  precepts  of 
the  Prophet  are  in  their  nature  supplementary  to  the 
Koranic  ordinances,  and  their  binding  effect  depends  on 
the  degree  of  harmony  existing  between  them  and  the 
laws  of  the  Koran.  Thus,  those  traditions  which  seem 
to  be  in  conflict  with  the  positive  directions  in  the  text 
are  considered  to  be  apocryphal.  The  process  of  elimi- 
nation is  conducted  upon  certain  recognised  principles 
founded  upon  logical  rules  and  definite  data.  These  rules 
have  acquired  a  distinctive  type  among  the  Mutazalds, 
who  have  eliminated  from  the  Hadis  Kudsi,  (the  holy 
traditions,)  such  alleged  sayings  of  the  Prophet  as  ap- 
peared incompatible  and  out  of  harmony  with  his  deve- 
loped teachings,  as  explained  and  illustrated  by  the  philo- 
sophers and  jurists  of  his  race. 

The  Sunnis,  on  the  other  hand,  base  their  doctrines  on 
the  entirety  of  the  traditions.  They  regard  the  con- 
cordant decisions  of  the  successive  Caliphs  and  of  the 
general  assemblies,  (IjmaA-i-Ummat,)  as  supplementing 
the  Koranic  rules  and  regulations,  and  as  almost  equal 
in  authority  to  them. 

According  to  the  Sunni  doctrines,  the  sources  of  the 
Mahommedan  Law  are  invariable  in  their  order  and 
limited  in  their  number.  With  reference  to  these  funda- 
mental bases  of  jurisprudence,  as  they  are  called,  there 
is  little  or  no  divergence  among  the  several  branches  of 
the  Sunni  school,  though  they  differ  much  in  their  mode 
of  interpretation  and  exposition  of  the  laws.  (1)  The 
Koran ;  (2)  The  Hadls  or  Sunnat,  (traditions  handed 
down  from  the  Prophet) ;  (3)  the  IjmaA-i-Ummat,  (con- 
cordance among  the  followers) ;  and  (4)  the  KiydiS,  (private 
2 
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Lkctitrk  I.  judgment,)  constitute  the  bases  upon  which  Sunni  juris- 
prudence is  essentiallj  founded.  The  Hadis  (pi.  Ah^is) 
embraces  (a)  all  the  words,  counsels,  and  oral  laws  of  the 
Prophet  (Kawl) ;  (b)  his  actions,  his  works,  and  daily 
practices  (Pyl) ;  (c)  and  his  silence  (Takrir)  implying  a 
tacit  approbation  on  his  part  of  any  individual  act  com- 
mitted by  his  disciples.  The  rules  deduced  from  these 
subsidiary  sources  vary  considerably  in  respect  of  the 
degree  of  authority  which  is  attached  to  them.  If  the 
rules,  or  traditional  precepts,  are  of  public  and  universal 
notoriety  {Ahddis-i-mutwdttirehy)  they  are  regarded  as  ab- 
solutely authentic  and  decisive.  If  the  traditions,  though 
known  publicly  by  a  great  majority  of  people,  do  not 
possess  the  character  of  universal  notoriety,  they  are 
designated  as  Ahddis-i^mushoora ;  whilst  the  AkKbdr^ 
i^wdhidf  which  depend  for  their  authenticity  upon  the 
authority  of  isolated  individuals,  have  little  or  no  value 
attached  to  them.  Thus,  every  tradition  purporting  to 
be  handed  down  by  the  contemporaries  and  companions 
of  the  Prophet,  regardless  of  their  actual  relationship  to 
him,  is  considered  to  be  authentic  and  genuine,  provided 
certain  arbitrary  conditions,  framed  with  the  view  of  test- 
ing the  value  of  personal  testimony,  are  complied  with. 

(3).  Ijmad-ir-urnmat  implies  general  concordance.  Un- 
der this  collective  name  are  included  all  the  apostolic 
laws,  the  explanations,  glosses,  and  decisions  of  the  lead- 
ing disciples  of  the  Prophet,  especially  of  the  first  four 
Caliphs  (the  Khulaf  Si  Efi^hidin)  on  theological,  civil  and 
criminal  matters. 

(4) .  Kiydsy  the  exercise  of  private  judgment  forms  the 
principal  point  of  difference  among  the  four  sub-divi- 
sions of  the  Sunni  school  of  jurisprudence. 

The   Shiahs  do  not  admit  the  genuineness  of  any 
tradition  not  received  from  the  Ahl-i-Bait  (the  people  of 
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the  Hoase,)  consisting  of  Ali  and  F&tima  and  their  chil-  Lxctuu  I. 
dren,  and  repudiate  entirely  the  validity  of  all  decisions 
not  passed  by  their  own  spiritual  leaders  and  Im&ms.  In 
the  application  of  private  or  analytical  judgment,  and  in. 
drawing  conclusions  from  the  ancient  precedents,  they 
also  differ  widely  from  the  Sunnis. 

The  persecutions  to  which  the  Shiahs  have  been,  from 
time  to  time,  subjected, — have  created  a  marked  impression 
upon  their  legal  conceptions  regarding  the  connection  be- 
tween the  secular  and  the  spiritual  power,  the  Church 
and  the  State.^  Partly  in  consequence  of  the  mysterious 
disappearance  of  their  last  Imam,  and  the  existing  belief 
that  he  is  still  alive  and  will  reappear  to  overthrow  the 
enemies  of  Islam,  and  partly  owing  to  the  frequent  re- 
pression from  which  they  have  suffered,  the  Shiahs  have 
entirely  dissociated  the  secular  from  the  spiritual  power. 
In  Shiah  countries,  the  Church  and  the  State  are  entirely 
distinct  from  each  other.  Though  a  Shiah  sovereign  bows 
to  the  authority  of  the  Mujtahids  (expounders  of  the 
law),  he  submits  to  them  not  so  much  as  spiritual  chiefs, 
but  rather  as  counsellors  whose  views  should  be  adopted 
in  secular  matters  as  the  reflex  probably  of  the  opinions 
of  the  Invisible  Leader  or  Imam.  Until  the  Saffavian 
sovereigns  made  the  Shiah  creed  the  State  religion  of 
Persia,  it  was  the  religion  of  a  persecuted  and  hated  sect. 

The  effect  of  this  separation  of  the  spiritual  from  the 
temporal  power  is  most  clearly  marked  in  the  doctrine  of 
escheats.  According  to  the  Shiahs  there  is  no  escheat  to 
the  Baii-ui-M&l  (the  public  treasury).  The  idea  of  a 
Bait-vl-MaX  is  "abhorrent'*  to  the  Shiah  creed.  All 
escheats,  which  occur  only  in  cases  where  the  deceased 
leaves  no  possible  heir,  go  to  the  spiritual  Im&m,  and  in 
his  absence  (ghibat)  to  his  representative  (the  Muj  tabid)  > 

'     1  D'Oha0o&»  Tableaa  generale  do  I'  empire  Ottonuui,  p.  76.. 
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Lkcturi  I.  ^ho  distributes  the  proceeds  among  the  poor  of  the  in- 
testate's native  city. 

The  Shiahs  are  divided  into  several  sub-sections.  For 
example,  the  Asnd  Asharyas  or  ImdmiaSy  (the  followers  of 
the  twelve  ImS.ms),  the  IsmailyaSy  the  followers  of  Ismail, 
one  of  the  sons  of  Imam  Jafar-i-Sadik  (the  sixth  Imam),^ 
the  ZaidyaSf  the  Batinyas  (the  allegorists)  &c.  They 
differ  from  each  other  not  so  much  on  the  interpretation 
of  the  law  as  on  doctrinal  points.  The  school  of  the 
Mutazal^B  regarded  by  Shahrastani  and  others  as  an 
offshoot  from  the  Shiah  branch,  differs  from  the  parent 
stock  in  essential  particulars.  The  rise  of  this  independent 
school  forms  one  of  the  most  interesting  features  in  the 
history  of  Islam.  It  originated  in  the  secession  of  Wfi^il 
ben  Ata,  a  contemporary  of  Abu  Hanifa  from  the  doc- 
trines taught  by  Imam  Hassan  al  Basri  (of  Bussorah) . 

Hassan  was  educated  in  the  school  of  the  early  Pati- 
mide  philosophers  and  the  liberality  of  his  views  con- 
trasted remarkably  with  those  of  his  age.  Wasil  had 
imbibed  his  knowledge  at  the  same  source,  but  he  sepa- 
rated from  Hassan  on  the  question  of  f ree-wiU  and  pre- 
destination, and  founded  a  school  of  his  own.     His   dis- 

^  Mr.  Justice  Amould  in  his  splendid  and  learned  judgment  in  the 
great  Khojah  case,  the  Advocate  General  ex  relatione  Daya  Muhammad 
T.  Mohammed  Hu^aeen  Huseiny  has  with  such  remarkable  felicity  and  clear- 
ness traced  the  rise  of  the  Ismailja  sect,  that  I  can  do  no  better  than 
quote  a  passage  here,  leaving  the  more  searching  student  of  the  history 
of  Mahommedan  sects  to  read  the  judgment  for  himself.  The  learned 
Judge  answering  the  question  who  are  the  Shiah  Imami  Ismailis  (the 
name  by  whioh  the  Ismailis  are  known  among  themselves,)  says,  "  for< 
mally  they  are  those  among  the  Shiahs  who  hold  Ismail,  the  seventh  in  de- 
scent from  Ali  to  have  been  the  last  of  the  revealed  Imams,  and  who 
also  hold  that,  until  the  final  manifestation  of  Ali,  who  (as  an  incarnation 
of  God)  is  to  come  before  the  end  of  all  things  to  judge  the  world — the 
masnad  of  the  Imamat  (or  in  Latin  idiom  the  office  of  Supreme  Pontiff) 
is  rightfully  held  by  an  hereditary  succession  of  unrevealed  Imams,  the 
lineal  descendants  of  AU  through  Ismail,"  12  Bombay,  323. 
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ciples  have,  from  the  fact  of  his  secession,  assumed  the  Lectpbk  i. 
designation  of  Mntazal&s  or  Ahl-ul  Itizal  (Separatists  or 
Protestants) .  W&sil  soon  formulated  the  principles  which 
constituted  the  basis  of  his  difference  from  the  other 
existing  schools.  His  impulsiveness  often  led  him  to 
overstep  the  limits  of  moderation  in  his  antagonism  to 
intellectual  tyranny,  yet  the  general  rationalism  which 
distinguished  his  system  of  philosophy  and  jurisprudence 
from  every  other  attracted  the  most  advanced  and  cul- 
tured minds  to  his  side.  Imam  Zamakhshri  (the  author  of 
the  Kashsh^,)  Abu'l  Hassan  Ali  al  Massoudi,^  ^^  Imam, 
historian  and  doctor,"  Mirkhond  and  Khondamir,  authors 
of  the  Bouzat-us-Safa  and  Habib-uS'Siyar  were  aU  Muta- 
zal&s.  There  can  be  no  doubt,  that  the  moderate  Muta- 
zal&s  represented  the  views  of  of  AU  and  the  most  liberal 
and  learned  of  his  early  descendants,  for  the  doctrines 
of  the  Fatimides  bear  a  strong  analogy  to  those  of  the 
school  founded  by  Wasil  and  reformed  by  Zamakhshri.^ 

It  is  a  well-known  fact  that  the  chief  doctors  of  the 
Mutazal4s  were  either  Fatimides  themselves  or  were  edu- 
cated under  the  Fatimides.  The  Mutazal&s  maintain  that 
justice  is  the  animating  principle  of  human  actions, 
justice  being  the  embodiment  in  action  of  the  dictates  of 
reason.  They  maintain  further  that  there  is  no  eternal, 
immutable  law  as  regards  the  actions  of  man,  and  that 
the  divine  ordinances  which  regulate  his  conduct  are  the 
fruits  of  individual  and  collective  development ;  that,  in 
fact,  the  commands  and  the  prohibitions,  ^Hhe  promises 
and  the  threats,"  which  have  been  promulgated  among,  or 

'    The  author  of  the  Murawaj-az-zaheb,  "'the  field  of  gold." 
^    The  great  author  of  the  Kashsh&f ,  a  most  important,  learned  and  well*        * 
reasoned  commentary  on  the  Koran  "  a  production  the  like  of  which,"  says 
Ibn-i-Ehallican,  "  had  ncyer  before  appeared  on  the  interpretation  of  the 
Koran.*'   Imam  Zamakhshri  was  bom  in  1075  A.  C.  and  died  in  1144  A.  C. 
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Lbctcu  I.  held  out,  to  mankiiid,  hare  inTariably  been  in  consonanee 
with  the  progress  of  homanity,  and  that  the  law  has  always 
grown  with  the  growth  of  the  human  mind.  The  doctrines 
of  the  Ahir^  Itizdl  were  adopted  hy  AbduUah-al-Miiiiun. 
He  and  big  two  immediate  successors  strired  to  introduce 
the  MutazaLite  philosophy  and  theology  throughout  the 
Moslem  world.  Unfortunately  for  Islam,  patrieticiem  prov- 
ed too  powerful  even  for  those  sovereign  pontiffs,  and  the 
triumph  of  a  factitious  orthodoxy,  opposed  to  all  improve- 
ment and  progress  under  the  bigot  MatawakMl,  led  even- 
tnally  to  the  downfall  of  the  Caliphate. 

The  Indian  Shiahs  are  chiefly  Amd  Askaryae  or  Imamiat. 
The  Khojabs  of  Bombay  are  Ismailyas,  bat  they  may  well 
be  left  out  of  coufiideratiou,  as  on  legal  questions  they  are 
for  the  most  part  governed  by  Hindu  customs.^  The  Aena 
Aiharyae  are  divided  into  two  sub-sections,  the  Usvli  and 
the  Akhhdri,  namely,  (1)  those  who  adhere  to  certain  prin- 
ciples of  interpretation  laid  down  by  the  Mujtahids  (the 
jurists  of  their  school),  and  (2)  those  who  absolutely  deny 
the  influence  of  authority  on  matters  of  opinion  unless 
such  authority  should  be  in  harmony  with  the  dictates  of 
reason  and  judgment.  The  AkkbdrU  allow  the  exercise  of 
Kiyas  (private  judgment)  on  every  legal  question,  and  as 
will  be  seen  hereafter  coincide  in  this  respect  with  the 
principal  Sunni  school.  In  their  interpretation  of  the  law 
and  their  acceptance  of  the  doctrine  of  evolution  they 
closely  resemble  the  MutazaUls. 

In  A.  H.  905,  (A.  C.  1499,)  Shah  Ismail  Saffavi,  the  great 
founder  of  the  Saflavian  dynasty,  adopted  the  Shiah  doc- 
trines as  the  national  religion  and  law  of  the  Persians, 
which  have  continued  so  from  that  period  until  the  present 

'  BhiTji-Haaan  v.  Dato  Marji  Kbojo,  12  Bom.  Bepoiii,  p.  291 1  seoolao 
Hirbai  v.  Gorbai,  tiid,  p.  294.  The  pending  legislation  will  bBTe  the 
eSeot  ot  cryatalliziag  these  anti-Atahommedau  coatoma. 
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time,  notwithstanding  the  riolent  efforts  of  the  Afghan  Lecturb  I. 
usnrper  Ashraf  and  the  cruel  Nadir  Shah  to  substitute 
the  Sunni  creed.  Until  the  return  of  Hum&yun  from 
Persia  in  the  year  1665,  the  Shiahs  were  confined  chiefly 
to  the  kingdoms  of  Bijapur  and  Golconda.  The  Bahmani 
fmd  Adilshahi  sovereigns  were  Shiahs,  and  with  the  doc- 
trines of  the  Persians  they  had  also  borrowed  Persian 
culture.  When  HumS,yun  returned  to  India  after  the 
death  of  Sher  Shah  Suri,  he  is  alleged  to  have  come  back 
pledged  to  introduce  the  Shiah  doctrines  into  India  in 
return  for  the  Persian  support.  Whatever  truth  there  may 
be  in  this  report,  there  is  no  doubt  that  many  learned 
men  came  to  India  with  HumS^yAn  from  Persia,  and  began 
establishing  themselves  in  India.  Shiaism  began  to 
spread  among  the  people,  though  the  religion  of  the  State 
continued  to  be  Sunni.  Shah  Shujah,  Shah  Jehan's 
second  son,  was  a  Shiah.  In  1847,  King  Amjad  Ali 
Shah  made  the  Shiah  religion  the  State  religion  in  Oudh. 

There  are  now  many  Shiahs  in  Hejaz,  and  in  the 
eastern  portions  of  Arabia.  Historically,  the  Shiah 
school  dates  further  back  than  that   of  the   Sunnis. 

The  four  principal  schools  of  law  among  the  Sunnis, 
named  after  their  founders,  originated  with  certain  great 
jurists  to  whom  has  been  assigned  the  distinguished 
position  of  Mujtahid  Imams,  namely.  Expounders  of 
law.  By  virtue  of  their  learning  and  their  eminence, 
they  were  entitled  not  to  be  bound  in  the  interpretation 
of  the  law  by  any  precedent,  but  to  interpret  it  ac- 
cording to  their  own  judgment  and  analogy  (%<&). 
Though  the  doctrines  of  these  schools  are  essentially  the 
same  as  regards  fundamental  dogmas  [usuly)  they  differ 
from  each  other  in  the  respective  weight  allowed  to  hyds, 
and  the  application  of  private  judgment  in  the  interpre- 
tation and  exposition  of  the  law. 


16  THE   DEVELOPMENT   OP   THE    MAHOM?MEDAN   LAW. 

LBctuttB  I.  The  founder  of  the  first  distinctive  juridical  school 

among"  the  Sunnis  was  Abu  Hanifa.     He  was  bom  in  the 
year  80  of  the  Hijra   (Hegira),  during  the  reign  of  Abdul 
Malik  ibn  Merwan,  was  educated  in  the  Shiah  school  of 
law,  and  received  his  first  instructions  in  jurisprudence 
from  Imam  Jdf ar-i-Sadik  (the  sixth   Imam  of  the  House 
of  Mohammed).     He  received  his  knowledge  of  the  tra- 
ditions from  Abu  Abdullah  ibn  al  Mubarak  and  Hamed 
ibn  Suliman.     This  great  jurist  often  quotes  the  Shiah 
Imam  as  his  authority.    On  his  return  to  his  native  city  of 
Kufa,  though  he  continued  to  remain  a  zealous  and  con- 
sistent partisan  of  the  House  of  Ali,  he  seceded  from  the 
Shiah   school  of  law,  and  founded   a  system  of  his  own 
diverging  completely  on  many  important  points  from  the 
doctrines  of  the   Shiahs ;  and  yet  so  close  is  the  resem- 
blance between  his  exposition  of  the  law  and  their  views, 
that  there  is  no  reason  for  doubt  as  to  the  source  from 
which  he  derived  his   original  inspiration.     The  latitude 
which  he  allows  to  private  judgment  in  the  interpretation 
of  the  law  seems  to  be  unquestionably  a  reflex  of  the 
opinions  of  the  Patimide  doctors.    Abu  Hanifa  died  in  the 
year  A.  H.   150.     The   school  which    he  founded   goes 
by  the  name  of  Hanafi  and  is  in  force  among  the  major 
portion  of  the  Indian  Mussulmans,  among  the  Afghans, 
Turkomans,  almost  all  Central  Asian  Mahommedans,  the 
Turks  and   Egyptians.     In  fact,  his   school  owns  by  far 
the  largest  number  of  followers.    Abu  Hanifa's  teachings 
were  simplified,  illustrated  and  explained  by  his  two  great 
disciples,  Abu  Tusuf  and  Mohammed. 

Abu  Tusuf,  Takub  ibn  Ibrahim  al  Kufi  was  bom  in 
A.  H.  113  (A.  C.  731)  and  died  at  Baghdad  in  A.  H.  182 
(A.  C.  798).  He  was  a  pupil  of  Abu  Hanifah  and  was 
first  appointed  to  the  office  of  Kazi  of  Baghdad  by  the 
Caliph  al-Hfldi ;  subsequently  he  was  raised  to  the  dignity 
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of  K&zi  nl-Kuzz&  t  or  Chief  Civil  Magistrate  by  the  Caliph   Leotum  i. 
H&ran-ar-Bashid,  being  the  first  who  held  that  high  office. 

Abu  Abdullah  Mohammed  ibn  Hussain-ash-Shaibani 
was  bom  at  Wasit  in  Msesopotamia  in  A.  H.  132  (A. 
C.  749)  and  died  at  Bai  in  A.  H.  187  (A.  C.  802).  The 
Imam  Mohammed,  as  he  is  most  generaUj  called,  was  a 
fellow  pupil  of  Abii  Yusuf  under  AbS  Hanifah,  and  on 
the  death  of  the  latter  pursued  his  studies  under  Abu 
Yusuf.  He  has  left  a  number  of  works  upon  which 
commentaries  have  been  written  by  some  of  the  foremost 
jurists  of  the  Hanafi  school. 

The  Jdmcu-aJr-Kahiry  forming  the  first  of  the  Zd^hir-ur- 
Baw&yat,  contains  a  body  of  most  important  questions  of 
jurisprudence,  and  has  been  commented  upon,  among 
others,  by  the  celebrated  "  the  sun  of  the  learned, "  Sftam«- 
u2-iliiiima&,  Abu  Bakr  Mohammed  as-Sarakhsi  (of  Saraklis,^) 
who  died  in  A.  H.  490  (A.  C.  1096)  and  Burhan  ud-Din 
Mahmud  Ben  Ahmad,  each  of  whom  composed  a  work 
entitled  AUMuhU  (the  ocean). 

The  Jdmd-as-Saghir,  the  second  of  the  works  of  the 
Imam  Mohammed  is  perhaps  even  more  celebrated  than 
the  Jima-al-Kabir.  "  In  its  composition  '^  says  Morley, 
"  he  seems  to  have  been  chiefly  indebted  to  Abfi  Yusuf." 
The  commentaries  on  the  J4ma-a8-Saghir  are  very  nu- 
merous, the  best  known  is  by  the  Shams-ul-Aimmahy  and 
another  is  of  some  note  by  Burhan-ud-Din-Ali,  the  author 
of  the  Hedayah. 

The  Mabmt  {fi^FiirvMhUHariafiyah)  is  another  work  of 
great  note  by  Mohammed. 

'  Sarakhs  which  now  forms  a  de1>atable  gronnd  between  Afghan, 
Persian  and  Rnss,  and  which  Yambery  describes  as  utterly  mined,  in 
former  times  under  the  prosperons  role  of  the  Samanides  and  their  imme- 
diate successors  was  the  centre  of  a  g^reat  ciyilisation.  Compare  D'Ohsson 
throughout;  his  chapter  on  Mahommedan  jurisprudence  is  the  most 
brilliant  contribution  to  the  history  of  knowledge. 
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LscTUBB  I.  The  Ziyddat  (fi-FurvruL  Hatvafiyah,)  the  fourth  of  "  the 
Conspicuous  Reports"  (the  Zdhir-ur^BoAvdyat)  is  said  to 
have  been  composed  under  the  inspection  and  with  the 
approbation  of  Ahii  Yusuf .  It  is  a  work  highly  esteemed, 
and  together  with  its  supplement  by  the  same  author  has 
been  commented  upon  by  a  multitude  of  writers  amongst 
whom  are  as-Sarakhsi  and  Kazi  Khan  Hassan  ibn  Mansur 
al-Uzjandi,  who  died  in  A.  H.  692  (A.  C.  1195). 

The  fifth  of  the  ZdMr-v/r  Bawdyat  is  called  the  Siyar-^al 
Kainr-woHia  Saghir  and  is  supposed  to  have  been  the 
latest  work  of  its  author. 

The  Nawddivy  the  sixth  and  last  of  the  known  composi- 
tions of  the  Imam  Mohammed,  ^^  though  not  so  highly 
esteemed,"  says  Morley,  '^as  the  others,  is  still  greatly 
respected  as  an  authority."  Particularly  and  so  far  as 
secular  law  is  concern  ed  the  two  disciples  have  eclipsed 
the  fame  of  the  great  Imam,  and  their  authority  in 
temporal  matters  is  undisputed.  As  Sir  William  Jones 
says,  ^^  that  although  Abii  Hanifa  be  the  acknowledged 
head  of  the  prevailing  sect,  and  has  given  his  name  to 
it,  yet  so  great  is  the  veneration  paid  to  Abii  Yusuf  and 
the  lawyer  Mohammed  that,  when  they  both  dissent  from 
their  master,  the  Mussulman  judge  is  at  liberty  to  adopt 
either  of  the  two  decisions  which  seem  to  him  the  more 
consonant  to  reason  and  founded  on  the  better  authority."^ 
Whatever  may  have  been  the  view  in  former  times 
regarding  the  respective  authority  of  Abii  Hanifa  and 
his  disciples^  there  is  a  general  consensus  of  opinion 
among  modem  lawyers  that  his  dicta  should  be  followed 
only  in  religious  matters.  In  the  Hamddiah  it  is  stated 
that  "  the  Putwfl«,  (law  decisions  or  opinions,)  are  given 
primarily    according  to  the  doctrine  of  Ab&  Hanifah, 

*    Sir  Williiun  Jones's  works,  vol.  Ill,  p.  610 ;  1,  Harrington's  Analysis, 
p.  228 ;  FaUkwa  HaxnAdiah,  p.  176. 
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next  according  to  Abu  Tnsuf ,  next  according  to  Lnam  Lkctube  r. 
Mohammed,  next  according  to  Ziffer,  and  then  according 
to  Hassan  ben  Ziy&d.  It  is  said  that  if  Abd  Hanif  ah 
be  of  one  opinion  and  his  two  disciples  of  another,  the 
Mufti  is  at  liberty  to  choose  either,  but  the  preceding 
rule  must  be  observed  when  the  Mufti  is  not  a  scienti- 
fic jurist  (and  therefore  not  competent  to  judge  of  the 
opposite  opinions).  This  is  copied  from  the  Kunya,  In 
judicial  decrees,  however,  a  preference  is  given  to  the  doc- 
trine of  Abu  Yusuf  (who  was  an  eminent  judge),  for  Imam 
Sarakhsi  has  declared  it  safe  to  relj  upon  Abii  Yusuf  in 
judicial  matters,  and  that  the  learned  have  followed  him 
in  such  cases,  though  if  there  be  a  difference  between  the 
two  disciples  whoever  agrees  with  Abii  Hanifah  must 
be  preferred.  The  joint  opinion  of  the  Disciples  may 
also  be  adopted,  though  different  from  that  of  Abii  Hani- 
fah, if  the  difference  appear  to  proceed  from  a  change  of 
human  affairs,  (lit.  a  change  of  men  and  alteration  of 
times ;)  and  modem  lawyers  are  agreed  that  the  doctrine 
of  the  two  disciples  may  be  adopted  for  adjudication  in 
matters  of  civil  justice." 

Dealing  with  the  duties  of  the  Mufti  (Jurisconsult 
and  Judge),  Kazi  S[han  speaks  thus,  ^^if  it  is  a  ques- 
tion on  which  our  masters  are  disagreed,  then  it  must 
be  seen  whether  any  of  the  disciples  is  in  agreement 
with  Abft  H!anifa.  In  that  case,  the  opinion  of  Abft 
Hanif  a  and  of  that  disciple  who  agrees  with  him  should 
be  adopted,  because  the  arguments  are  strong  on  their 
side.  If  both  the  disciples  disagree  from  Abii  Hanifa, 
then  it  must  be  considered  whether  their  disagreement 
arises  from  change  in  the  times,  that  is,  whether  the 
decision  should  be  in  accord  with  the  requirements  of 
the  especial  circumstances  of  the  time  and  place  and 
people ;    when  that  is  so,  the  opinion  of  the  two  disciples 


20  THE   DEVELOPMENT   OF   THE   MAHOMMEDAN    LAW. 

LiJCTunE  I.  Bhould  be  followed,  for  there  is  always  a  oliange  in  the 
conditions  of  mankind.  In  matters,  however,  of  coltiva^ 
tion,  transactions  and  such  like,  the  views  of  Abfl  Yasnf 
shonld  be  adopted." 

In  the  case  of  Doe  dem  Jaun  Bibee  and  (mother  v.  Ab- 
dullah Barber^  on  a  question  relating  to  the  law  of  Waqf  b, 
the  Supreme  Court  (Byan,  G.  J.,  and  Grant,  J.,)  held  that 
it  clearly  appeared  to  them,  according  to  the  modem  doc- 
trine of  Mahommedan  decisions  and  lawyers,  that  AbfL 
Yusuf's  opinion  on  the  point  in  question  was  to  be 
considered  the  better  law. 

After  Abii  Hanifa  and  his  two  disciples,  the  next  in 
authority  among  the  Hanaf  is  of  India  are  the  Imam  Ziff  er 
ibn  al-Hazil,  Chief  Judge  at  Basrah  where  he  died  in 
A.  H.  158  (A.  C.  774) ;  and  Hassan  Ben  Ziy&d.  These  law- 
yers were  contemporaries,  friends  and  scholars  of  Abfi 
Hanif ah  and  their  works  are  quoted  as  authorities  for 
that  Imam's  doctrines  particularly  in  matters  upon  which 
the  two  disciples  are  silent.' 

Among  the  Hanafi  jurists  of  the  second  and  third  rank, 
the  following  are  the  most  noted  :-* 

Abu  Bakr  Ahmad  ibn  Omar  al-Khassdf  was  the  author  of 
the  most  celebrated  of  several  treatises  known  by  the  name 
of  Addb^  Kazi  (the  Duties  of  the  Kazi  or  Judge) .  He  died 
in  A.  H.  261  (A.  C.  874).  The  most  esteemed  com- 
mentary  on  Khassaf's  Ad&b-ul-Eazi  is  that  of  Omar  Ben 
Abdul  Aziz  Ben  Mazeh  commonly  called  Hussam  Shahid 
who  was  killed  in  A.  H.  686  (A.  C.  1141.)  Al-Khass&f 
will  be  frequently  referred  to  in  the  following  pages. 

Abu  J&far  Ahmad  Ben  Mohammed  at-Tah&wi  is  one 
of  the  numerous  commentators  on  the  Jimar-as-Saghir 
of  Imam  Mohammed.  He  also  compiled  a  synopsis  of  the 

>    Fulton's  Beporte,  p.  846. 
*    D'Ohsaon,  I»  p.  18. 
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Hanafi  doctrines  called  the  MukMasar-at^Tahd/m.    Both  Lecture  I. 
works  are  quoted  as  authorities,  but  they  are  not  easily 
available  in  India.    At-Tah&wi  died  in  A.  H.  321  (A. 
C.  933). 

Al  Kuduri  (Ab&  Hussain  Ahmed  Ben  Mohammed) 
is  another  eminent  jurist.  His  Muhhtasar^  is  a  work 
of  great  weight  and  authority  in  India.  '^  Indeed  it  is 
in  such  general  repute  that  Haji  Elhalif  ah  when  speaking 
of  those  several  works  which  are  emphatically  designated 
by  autonomasia,  '  Al  Kitab '  or  ^  the  Book,"  says  that  if  in 
matters  connected  with  jurisprudence  such  expression  be 
used,  it  signifies  the  Mukhtasar  al  Kuduri.^^^  It  is  a 
general  treatise  on  law  and  contains  upwards  of  twelve 
thousand  cases.  It  is  only  natural  that  a  work  of  such 
celebrity  should  have  been  commented  upon  by  numerous 
writers :  several  of  the  commentaries  upon  it  are  quoted 
in  the  Fat&wa-al  Alamgiri.  Al-Kuduri  died  in  A.  H.  428 
(A.  C.  1036). 

There  is  a  well-known  commentary  on  the  MukktcLsar- 
ol^Kuduriy  entitled  al-JouKoLrai-un-Ndyirehy  sometimes 
called  al^ouharatrul'M'wtiirah.  Barthe  says  that  this 
work,  though  of  later  date  t^an  the  Hedayah,  is  perhaps 
more  valuable  in  some  respects. 

Shams-ul-Aimmah  Abu  Bakr  Mohammed  as-Sarakhasi, 
mentioned  above  as  the  author  of  conmientaries  upon  the 
Jdma-aUKabir  and  the  Jdma-<i8'8aghir  of  the  Imam 
Mohammed  and  of  other  works,  whilst  in  prison  at  Uzjand 
compiled  a  law-book  of  great  merit  entitled  the  MabsiU. 
He  was  also  the  author  of  the  most  generally  quoted  of 
the  many  works  entitled  al-Muhity  from  the  Mahsutj  the 
Ziyddat  and  the  Nawddir  of  the  Imam  Mohammed. 

Burh&n-ud-Din  Mohammed  ibn  Ahmed  already  men* 

^    Frequently  referred  to  in  the  Alamgiri. 
'    Morley'a  Digest,  I,  Introd.  p.  ccIxt. 
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LicTUBK  I.  idonedy  also  wrote  a  MuhU  which  though  known  in  India 
is  not  so  highly  esteemed  as  the  MuMi-aS'Sardkksi.  The 
work  of  Burhan  ud-Din  Mohammed  is  commonly  known 
as  the  MuKU^-Bwrhani  and  is  taken  principally  from  the 
Mdbmty  the  JdmaSy  the  Siyar  and  the  Ziyadat  of  the 
Imam  Mohammed.  The  author  also  utilized  the  Nawddir 
of  the  same  doctor  in  composing  his  work. 

The  Shaikh  Alsr-ud-Din  Mohammed  as-Samarkandi 
composed  a  compendium  of  Al  Kuduri's  Mukhiasar  which 
he  entitled  the  Tuhfat  ul  Fukaha.  The  work  of  Ala>ud 
Din  was  commented  upon  by  his  pupil  Abu  Bakr  ibn 
MasaM-al-Eash&ni  who  died  in  A.  H.  587  (A.  D.  1191). 
This  comment  is  entitled  BaddioHu^Sandia.  Both  the 
text  and  its  comment  are  frequently  referred  to  as 
authorities. 

The  Hed&yah  is  one  of  the  most  celebrated  treatises 
on  Hanafi  law.  It  is  a  commentary  on  the  BadaioHiU 
Mvhtada ;  and  both  the  text  and  comment  are  from  the 
pen  of  Burhan-ud-Din  Ali  ibn  Abu  Bakr  al-Marghinani, 
(of  Marghinan,  in  Ferghana),  who  is  said  to  have  spent 
thirteen  years  in  compiling  the  Hedayah.  He  died  in 
A.  H.  598  (A.  C.  1196). 

The  Hedayah  has  been  illustrated  by  a  large  number  of 
commentaries^  the  first  of  which  was  written  by  Hamid* 
ud  Din  Ali  al-Bukhari,  who  died  in  A.  H.  667  (A.  D.  1268) 
and  is  a  short  tract  entitled  the  Fawdid.  The  glosses  of 
the  Hedayah  which  are  most  reputed  in  India  are  the 
Nihdyah,  the  Indyahy  the  Kifdyah  and  the  Fath-alr-Kadir. 

The  first  of  these  composed  was  the  Nihdydh  of  Hisam- 
ud-Din-Husain  ibn  Ali,  who  is  said  to  have  been  a  pupil 
of  Burhan-ad-Din  Ali,  and  it  is  important  as  supplying 
the  omission  of  the  Law  of  Inheritance  in  the  Hedayah, 
although  the  chapter  on  this  subject  is  supposed  not  to 
be  equal  in  authority  to  the  Fa/rdiz  vs  Sirajiyah. 
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There  are  two  commentaries  on  the  Hedayah  entitled  Lsctuks  I. 
the  Indyahy  but  the  one  more  commonly  known  by  that 
name  was  written  by  the  Shaikh  Akmal-ud-Din  Moham- 
med ibn  Mahmud  who  died  in  A.  H.  786  (A.  C.  1384). 
The  Inayah  and  Kifdyah  are  both  much  esteemed  for 
their  studious  analysis  and  interpretation  of  the  text. 
The  Hedayah  was  translated  into  Persian  and  subse- 
quently into  English  by  Mr.  Hamilton  under  the  auspices 
of  Warren  Hastings. 

The  most  celebrated  of  the  law  works  published  in 
Turkey  is  the  Mtdtaka^uJ^Abhar  by  the  Shaikh  Ibrahim 
ibn  Mohammed-al  Halabi^  (of  Aleppo,)  who  flourished 
under  Solyman  The  Magnificent,  and  died  in  A.  H.  956  (A. 
C.  1549).  This  work,  which  is  an  universal  code  of 
the  Hanafi,  contains  the  opinions  of  the  four  chief 
Mujtahid  Imams  and  illustrates  them  by  those  of  the 
principal  jurisconsxdts  of  that  school.  Throughout  Turkey, 
it  is  more  frequently  referred  to  as  an  authority  than  any 
other  treatise  on  jurisprudence. 

The  Mvltaka-ul-Ahha/r  was  published  in  the  original 
Arabic  at  Constantinople  in  A.  H.  1251  (A.  C.  1835),  and 
a  commentary  on  it  entitled  the  MaimoHd  Anhar  by  Abd- 
ur-Bahman  ibn  Shaikh  Mohammed,  commonly  known  by 
the  name  of  Shaikh  Zada,  was  published  at  the  same 
metropolis  in  A.  H.  1240  (A.  C.  1824). 

Mulla  Khusru,'  who  is  one  of  the  most  renowned  of  the 
Turkish  jurisconsults  completed  his  great  work  called  the 
Durrv/r-ulr-AJehihri  in  A.  H.  883  (A.  C.  1478).  As  an  autho- 
rity it  is  second  only  to  the  Mtdtaha-alr-Abhar  and  is  fre- 
quently referred  to  in  the  later  works. 

By  far,  however,  the  most  practical  and  well-reasoned 

*    D'Ohsson  oompQed  his  own  magnifioent  Digest  from  tiuB  work. 
«    And  in  A.  H.  886  (A.  C.  1480.) 
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Lbctubk  I.  treatise  on  the  Hanafi  doctrines  is  the  Badd-id'Muhtar, 
a  commentary  on  the  Durr-ul-Mukhtarf  (itself  a  work  of 
great  merit),  by  Mohammed  Amin  (the  Syrian)  who 
flourished  under  Amnrath  IV. 

The  founder  of  the  second  school  of  law  among  the 
Sunnis  was  (Abu  Abdullah)  Mdlik  ben  Ans,  whose  tenets 
are  in  force  in  Northern  Africa  especially  in  Morocco  and 
Algeria.  He  died  in  the  year  A.  H.  179  during  the  reign 
of  H&r&n-ar-Bashid.  The  best  known  writer  on  the 
tenets  of  this  school  was  Sidi  Khalil,  whose  encyclopsedio 
work  has  been  translated  into  French  under  the  patro* 
nage  of  the  French  Government  by  M.  Perron. 

Sh&f ei  was  the  founder  of  the  third  school.  He  was 
bom  at  Ghizah  in  Syria  in  the  same  year  in  which  Abii 
Hanifa  died.  He  died  in  Egypt  in  the  year  A.  H.  204 
(A.  C.  819)  during  the  Caliphate  of  Al-Mamun.  He 
was  a  contemporary  of  the  Shiah  Imam  Ali  Musa  ar- 
Beza.  Shd.f ei's  doctrines  are  generally  followed  in  Northern 
Africa,  partially  in  Egypt,  in  Southern  Arabia,  in  Java 
and  the  Malayan  peninsula  generally  and  among  the 
Mussulmans  of  Ceylon.  His  followers  are  also  to  be  found 
among  the  Borahs  of  the  Bombay  Presidency.  Among 
the  Shflfei  works  of  repute,  are  the  following : — 

(1)     The  MuJcJUasar  of  Abu  Zhoja : 

(2.)  The  Taqrib  of  Shams-uddin  A\A  Abdullah  ibn 
Kasim  al  Ghazzi. 

(8.)  The  Muharra/r  of  Abu'l  Kftsim  Abd-ul-Karim  ibn 
Mohammed  ar-B&ft ;  and 

(4.)  The  MinMj-vJr-Talihin  of  Mohi-ud-din  Abu  Zakaria 
Yehya  ibn  Sharaf  an-Naw&wi  (who  died  in  A.  H.  676). 
This  work  has  been  recently  published  with  a  learned 

'  Called  among  the  Indian  Mahommedans,  the  ShAmi  or  Syrian  on  ao- 
count  of  the  author  being  a  native  of  DamasciiB. 
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translatioii  into  French  by  M.  Van  Den  Berg,  under  the  Lbcttbe  i. 
authority  of  the  Dutch  Goyemment. 

The  fourth  school  was  originated  by  Ibn-i-Hanbal. 
It  flourifihed  during  the  reigns  of  Al  M&m^  and  his 
successor  Mutassim  BilMh.  These  two  Caliphs  were  Mu- 
tazal&s.  Ibn  Hanbal's  extreme  fanaticism,  and  the  persis* 
tency  with  which  he  tried  to  inflame  the  bigotry  of  the 
masses  against  the  sovereigns  brought  him  into  trouble 
with  the  rulers.  He  died  in  the  odour  of  great  sanctity 
in  the  year  A.  H.  241.  Ibn  Hanbal  and  his  patristicism 
are  responsible  for  the  ill-success  of  M&mun  in  introdu- 
cing the  Mutazal4  doctrines  throughout  the  empire ;  and 
for  the  frequent  outbursts  of  persecution  which  deluged 
the  Mahommedan  world  with  the  blood  of  Moslems. 

Abu  HaniEa,  Malik,  Sh&fei  and  Ibn  Hanbal  are  the 
founders  of  the  four  orthodox  schools  among  the  Stmnis 
(ths  MtudhSHi-arhaa).  Their  doctrines  are  essentially 
the  same  as  regards  the  fundamental  dogmas  (uMj 
though  they  differ  from  each  other  in  the  application  of 
priyate  judgment  and  in  the  interpretation  and  exposi- 
tion of  the  Koran. 

Sh&fei,  Malik  and  Ibn  Hanbal  almost  entirely  exclude 
the  exercise  of  private  judgment  in  the  exposition  of  legal 
principles.  They  are  wholly  governed  by  the  force  of 
precedents ;  they  do  not  admit  the  validity  of  a  recourse  to 
analogical  deductions,  or  of  such  an  interpretation  of  the 
law  whereby  its  spirit  is  adapted  to  the  special  circum- 
stances of  any  particular  case.  Their  followers  are  ac- 
cordingly designated  Ahlrul^hadis  (traditionists  par  ex- 
cellence) .^ 

The  exercise  of  private  judgment,  consecrated  by  the 
Prophet  and  adhered  to  strictly  by  his  immediate  de- 
scendants, had  induced  the  development  of  a  liberal  spirit 

'    Prolegomines  d'lbn  Khaldan. 
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Lbcturb  I.  among  the  Fatimides  and  this  had  its  legitimate  influ- 
ence  on  the  mind  of  Abu  Hanifa.  The  value  which  he 
and  his  disciples  attach  to  the  exercise  of  Kiyds  is  proved 
by  a  series  of  passages  given  in  the  PatS,wa-i-Alamgiri. 
The  followers  of  Abft  Hanifa  are  styled  iiW-t^-Eoi  wal 
Kiyds  (people  of  judgment  and  reason). 

Ibn  Khaldun,  one  of  the  greatest  critical  scholars 
and  jurists  among  the  Mussulmans,  speaks  thus  of 
the  latitude  given  to  reason  or  analytical  judgment  by 
the  followers  of  the  several  Sunni  schools.  ^^  The  science 
of  jurisprudence  forms  two  systems,  that  of  the  follow- 
ers of  private  judgment  and  analogy  {Ahlr<ir-Itain 
woHil  Kiydsy)  who  were  natives  of  Ix6k  and  that  of 
the  followers  of  tradition,  who  were  natives  of  Hijaz. 
As  the  people  of  Ixdk  possessed  but  few  traditions  they 
had  recourse  to  analogical  deductions  and  attained  great 
proficiency  therein,  for  which  reason  they  were  called 
the  followers  of  private  judgment ;  the  Imam  Ab&  Hanif ah 
who  was  their  chief,  had  acquired  a  perfect  knowledge 
of  this  system  and  taught  it  to  his  disciples.  The  people 
of  Hijaz  had  for  Imam,  Mdlik  ibn  Ans  and  then  Ash- 
Sh&f ei.  Some  time  after,  a  portion  of  learned  men  disap- 
proved of  analogical  deductions,  and  rejected  that  mode  of 
proceeding,  these  were  the  Zahiris  (followers  of  Abu  Daw&d 
Sulaiman),  and  they  laid  it  down  as  a  principle  that  all 
points  of  law  should  be  taken  from  the  Nusus  (text  of  the 
£oran  and  traditions)  and  the  Ijmad  (universal  concor- 
dance of  the  ancient  Imams) ." 

The  early  Hanafi  jurists  declared  in  explicit  terms  the 
necessity  for  the  exercise  of  private  judgment  in  the 
exposition  of  the  law  and  the  administration  of  justice. 
And  in  this  they  approached  closely  the  doctrines  of  the 
Akhbfiri  Shiahs. 

B&zi-ud-Din  Nishapuri  has  declared  in  his  MuhUy  '<  If 
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the  concurrent  opinion  of  the  Companions  be  not  found  in  i^^cture  i. 
any  case,  which  their  contemporaries  may  have  agreed 
upon,  the  Kazi  must  be  guided  by  the  latter.  Should 
there  be  a  difference  of  opinion  betwen  the  contempora- 
ries, let  the  Kazi  compare  their  arguments  and  adopt  the 
judgment  he  deems  preferable.  If,  however,  none  of  the 
authorities  referred  to  be  forthcoming  and  the  Kazi  be 
a  person  capable  of  analogical  deduction  (Ijtihdd)y  he  may 
consider  in  his  own  mind  what  is  consonant  to  the  prin- 
ciples of  right  and  justice,  and  applying  the  result  with  a 
pure  intention  to  the  facts  and  circumstances  of  the 
case,  let  him  pass  judgment  accordingly."  Abu  Bakr  ibn 
MasaM  al  K^shd^ni  has  stated  in  the  Badaiaj  ^^  Where 
there  is  neither  written  law  nor  concurrence  of  opinions 
for  the  guidance  of  the  Kazi,  if  he  be  capable  of  legal  dis- 
quisition and  haye  formed  a  decisiye  judgment  in  the 
case,  he  should  carry  such  judgment  into  effect  by  his 
sentence  although  other  scientific  lawyers  may  differ  in 
opinion  from  him,  for  that  which  upon  deliberate  inves- 
tigation appears  to  be  right  and  just  is  accepted  as  such 
in  the  Bight  of  God."  And  again,  a  third  passage  may  be 
quoted  to  the  same  effect  from  the  last  mentioned  work ; 
'^  If  in  any  case  the  Kazi  be  perplexed  by  opposite  proofs, 
let  him  reflect  upon  the  case  and  determine  as  he  shall 
judge  right,  or  for  greater  certainty  let  him  consult  other 
able  lawyers,  and  if  they  differ  after  weighing  the  argu- 
ments let  him  decide  as  appears  just."^  These  dicta 
furnish  the  amplest  reply  to  the  absurd  attacks  which 
have  lately  been  levelled  against  Mahommedanism  in  ge- 
neral, that  it  does  not  contain  within  it  any  elasticity  or 
the  germs  of  development,  for  its  laws  are  stereotyped  and 
cramped. 

Unfortunately,  the  conception  which  has  obtained  a 

>     Fat&wa-i-Alamgiri,  III,  p.  383. 


28  THE   DEVELOPMENT   OF   THE   VAHOMHEDAN   LAW. 

Lbctuws  I.   1jq1(1  Qn  tji^   Sunui   world,   that  Ijtihdd^  or  authoritn  tive 
exposition  of  law  by  analogical  deductions  or  the  exer- 
cise of  judgment,  ceased  in  the  third  century  of  the  Hejira, 
has  exercised  a  most  pernicious  effect  on  the  promotion 
and  advancement  of  the  Mahommedan  communities  go- 
verned by  the  Sunni  doctrines.    Among  the  Sunnis  there 
are  three  degrees  of  IjHhdd.^    The  jurists  of  the  first 
order  possessed  a  total  independence  in  the  exposition  of 
law.    They  constituted,  as  it  were,  a  connecting  link  be- 
tween the  law  and  their  own  disciples,  who  had  no  right 
to  question  their  exposition  of  the  Koran,  the  Sunnat  and 
the  Ijmad.,  even  when  apparently  at  variance  with  those 
elements  or  sources  of  jurisprudence.     The   Mujtahids 
of  this  first  class  were  very  frequent  in  the  three  first 
centuries  of  the  Hejira,  but  in  later  times  the  doctrines 
of  the  law  becoming  more  fixed,  the  exercise  of  private 
judgment  to  an  unlimited  extent  soon  ceased  to  be  recog- 
nized.^     Some  later  doctors,  Az-Zihiri  and  As-Suyuti 
for  instance,  claimed  the  right,  but  it  was  refused  to  them 
by  public  opinion.    The  Mujtahids  of  the  first  class,  who 
lived  in  the  first  century  of  the  Hejira,  are  esteemed  as  of 
higher  authority  than  those  who  fiourished  in  the  second 
and  third. 

Those  MujtaJddSy  who  had  arrived  at  the  second  degree 
of  Ijtihdd,  possessed  the  authority  of  resolving  questions 
not  provided  for  by  the  authors  of  the  chief  sects,  and 
were  the  immediate  disciples  of  the  acknowledged  Muj^ 
tahids  of  the  first  class,  who,  in  some  instances,  allowed 
their  pupils  to  follow  and  teach  opinions  contrary  to  their 

^  The  word  IjtihAd  sig^ifieB,  in  ifcs  most  common  acceptation,  the  striv- 
ing to  accomplish  a  thing,  the  making  a  great  effort ;  bat  in  speaking  of  a 
law  doctor,  it  denotes  the  bringing  into  operation  the  whole  capacity  of 
forming  a  private  judgment  relative  to  a  legal  proposition. 

'    See  Note  II  at  the  end  of  the  Introduction. 

■    D'Ohsson,  I,  p.  7. 


THE   DEVELOPMENT  OF  THE   HAHOMMEDAN   LAW.         29 

own    doctrines    and    occasionallj    even    adopted   their  LectubkI. 
views. 

Thobe  who  had  attained  the  third  degree  of  IjUhdd 
were  empowered  to  pronounce  sentence  of  their  own  pro- 
per authority  in  all  cases  not  provided  for  by  the  founders 
of  the  sects  or  their  disciples.    Their  sentences  were, 
however,  to  be  derived  from  a  comparison  of  the  Koran, 
the  Sunnah  and  the  Ijma&  taken  conjointly  with  the 
opinions    of    the    Mvjtahids    of   the    first    and    second 
classes,   and   they  were    not    authorised   to    controvert 
their  published  doctrines  either  respecting  the  elements 
of  the  law  or  the  principles  derived  therefrom.    The  Muj- 
tahids  of  the  third  class  were    required    to   possess  a 
perfect  knowledge  of  all  the  branches  of  jurisprudence 
according  to  the  doctrines  of  aU  the  schools,  and  the  class 
comprises  a  large  number  of  doctors  of  greater  or  less 
celebrity,  some  of  whom  were  raised  to  the  rank  during 
their  lifetime,  but  the  greater  portion  after  their  decease.' 
As  a  title  the  term  Mujtahid  has  long  since  fallen  into 
disuse  amongst  the  Sunnis. 

The  present  stationary  condition  of  the  Mahommedan 
nations,  as  compared  with  their  rapid  progress  in  the 
early  centuries  of  Islam,  is  due  principally  to  this  con- 
ception regarding  Ijtihddi  and  the  general  view  that  no 
person  who  has  not  attained  to  that  factitious  eminence 
or  empirical  stage  of  juridical  knowledge  possessed  by 
the  Mujtahdds  of  the  first  three  centuries  can  aspire 
to  freedom  of  legislation  or  liberty  of  judgment. 

Among  the  Shiah  communities  also  the  same  blight 
has  fallen  over  the  ideas  of  men  by  the  general  adoption 
of  UMi,  in  preference  to,  or  supersession  of,  the  Akhbdri 
doctrines.  The  freedom  of  judgment  allowed  by  the 
latter  school  gave  ample  scope  to  social  progress  and 
moral  development. 

'    Fat&wa-i-Eazi  KhaD,  I,  p.  1. 
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Lecture  I.  The  Umli  submits  himself  implicitly  to  the  law  as 
enunciated  by  its  constituted  expounder  called  in  Shiah 
countries  the  Mujtahid,  and  rejects  all  liberty  of  thought 
or  reason. 

This  suppression  of  the  human  mind  has  naturally 
given  birth  to  that  movement  in  Islam,  symptoms  of 
which  are  perceptible  on  all  sides  and  which  are  so  full 
of  the  most  hopeful  auguries  for  the  future  of  the  Mos- 
lem world.  Sh&feism  seems  to  have  shaken  off  its  an- 
cient fetters,  and  now  stands  forth  in  the  presence  of 
the  Sunnis  as  the  embodiment  of  those  aspirations  for 
moral  regeneration  and  legal  reform  which  are  agitating 
so  many  minds  in  Islam.  In  India,  under  the  name  of 
Baf a^eddainism,  it  is  measuring  strength  with  Hanafiism 
in  its  very  strongholds.  Whilst  Mutazal&ism  is  spreading 
rapidly  amongst  the  younger  minds. 

With  reference  to  the  Shiah  works  on  law,  M.  Querry 
speaks  as  follows : 

**  The  rapid  extension  of  Islam  in  countries  peopled  by 
^'  men  of  divers  races  and  customs,  soon  necessitated  an 
'^embodiment  of  the  traditions,  and  the  publication  of 
uniform  codes,  applicable  to  every  country  where  the 
new  religion  reigned.  The  list  of  jurists  who  worked  at 
the  compilation  of  the  Mussulman  Shiah  law,  from  the 
"  third  to  the  seventh  century  of  theHegira,  is  too  extensive 
'^  to  give  here.  I  shall  confine  myself  to  quoting  the  most 
«  eminent  of  these  doctors : — Sheikh  Mohammed  ibn  Mo- 
'^  hammed  ibn  al-Num&n  Abii  Abdallah,  who  was  sur- 
'^  named  El-Mofid,  because  of  his  numerous  pupils ;  (this 
"  learned  man,  bom  in  333  or  338,  died  in  413,  leaving 
**  more  than  two  hundred  treatises)  ;  Sheikh  Mohammed 
^'al-Hassan  ibn  Ali  Abu  J^ar  el-Joussi,  sumamed  the 
"  Sheikh  of  the  Imamite  faith,  (under  this  title  he  is  de- 
^'signated  in  the  work  I  have  translated).    This  doctor 
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".lived  from  886  to  460 ;  he  was  the  best  pupil  of  Sheikh  Lkctum  I. 
'<  Mofid,  and  left  numerous  works,  which  axe  authoritative 
"wherever  the  Shiah    doctrines  are  followed.    Among 
"  others  we  must  quote  the  latebadry  the  Khdldf  vd  vefdi 
"  (concordances  and  divergences),  the  Nehdyet  ft  behr  ul 
^^fikh  velferdyey  and  lastly  the  Mcibmtj  on  which  there  exist 
"  no  less  than  eighty  commentaries  and  glosses.    We  must 
"also  mention  Sheikh  Syed  Murteza  Abu'l  K&sem  Ali 
"  ibn  Abi  Ahmed  el-Hosseini,  sumamed  "  Ebn  ul-huda  " 
*^  (the  guide  to  the  way  of  salvation) ;  he  was  also  a 
"  pupil  of  Sheikh  Mofid.    Bom  in  355,  he  died  in  486, 
"  leaving  an  immense  fortune,  a  considerable  number  of 
*^  works,  and  of  poems,  and  a  collection  of  eighty  thousand 
manuscripts.    The  author,  or  rather  the  compiler  whose 
work  I  have  translated.   Sheikh  Najm  ud-din  Abu'l 
K&sem  J&f ar  Abu  Ali  Yahy&,  sumamed  Al-Mohekkik, 
takes  a  high  place  among  the  illustrious  interpreters  of 
*'  Mussulman  law.  This  doctor  was  descended  from  a  family 
of  celebrated  jurists ;  he  was  bom  at  HUleh  on  the  Eu- 
phrates, in  the  year  602  of  the  Hegira.    When  young  he 
earned  a  great  reputation  for  his  science,  his  intelligence, 
"and  the  wide  extent  of  his  knowledge;  distinguished 
alike  as  a  lawyer,  an  orator,  a  moralist,  a  poet  and  a  writer. 
It  is  said  that  Elhaja  Naser^uddin  Tusi,  the  famous  astro- 
"  nomer  and  minister  of  Hul&ku  Elhan,  who  accompanied 
'^  his  sovereign  at  the  capture  of  Bagdad,  considered  it  an 
"  honour  to  be  present  at  his  lessons,  and  declined  the  offer 
*^  of  the  professor,  who  out  of  deference  asked  him  to  take 
*^  the  chair  in  his  place.    Al  Mohekkik  exercised  his  ma- 
'^  gisterial  and  professorial  functions  until  676,  at  which 
^^  time  he  died  of  a  fall  from  the  terrace  of  his  house.    He 
"  was  buried  at  Najaf ,   near  the  tomb  of  the  Imam  Ali, 
^'  and  an  immense  concourse  of  people  were  present  at  his 
^'  funeral.    This  learned  man  wrote  an  abridgment  of  the 
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Lecture  I.  "  codes,  under  the  name  of  EIrWtfi ;  he  wrote  commentaries 
"  on  the  religions  code,  on  the  book  of  sales  and  the  Nehd- 
^^  yeh  of  Sheikh  Jonsst,  his  illostrions  predecessor ;  he  is 
''  also  the  author  of  dissertations  on  the  principles  of  the 
'^  Faith,  on  the  fundamental  dogmas  of  Islam,  on  the 
"  principles  of  law,  on  logic  and  philology,  and  has  left 
"  several  volumes  of  poems.  But  his  principal  claim  to  the 
^^  admiration  and  veneration  of  his  co-religionists  lies  in  his 
**  codification  of  the  Shiah  Law,  which  under  the  title  of 
ShardyorvJr-IsUMifi  fi  messdU  vl-hddl  vd  hardm,^^  (the 
Mussulman  disposition  on  points  of  legality  and  prohibi- 
tions,) is  adopted  and  followed  wherever  the  Imamite 
''  doctrines  are  in  practice,  especially  in  Persia. 

"  This  work  is  divided  into  four  parts ;  the  first  treats  of 
^'religious  duties ;  the  second  of  contracts  and  synallag- 
<^  matic  obligations ;  the  third,  of  unilateral  acts,  and  the 
*^  fourth  comprises  the  prescripts  relating  to  hunting,  food, 
^^  &c.  and  treats  of  the  penalty  applicable  to  crimes  and 
delinquencies,  from  the  point  of  view  of  canonical  as  well 
as  civil  law.  The  difference  between  the  divers  parts  is 
^'  certainly  not  so  rigorous  as  that  which  exists  in  our 
**  French  codes ;  but  I  did  not  like  to  diverge  from  the 
^^  plan  followed  by  the  author,  so  as  to  facilitate  references 
**  to  the  Arabic  text." 

There  are  several  commentaries  of  the  Shar&ya  in  exis- 
tence. Among  these  the  Masdlik-^  Afhdm  by  Zain-uddin 
Ali  as-S&ili  commonly  called  the  Shah!d-i-Sdni,  (second 
martyr),  and  the  Jawdhw-vlr-Kotldm  by  Shaikh  Moham- 
med Hassan  an-Najafi  are  by  far  the  most  copious  and 
erudite. 

Among  other  law  works  of  note  are  the  TalkhU  uU 
MaraMy  the  QhayaUul-Ahham  and  the  Tahrir'vl-Ahkam 
by  Shaikh  Allamah  Jamdl-uddin  Hasan  ibn  Tusuf  ibn  al 
Murteza  al-Hilli.    His  Irshdd'td-Azhdn  is  also  a  work 
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of  great  merit  and  learning  and  is  constantlj  quoted  as  an  Lictttki  I. 
authority  under  the  name  of  the  Irshdd^AUamah. 

The  Jdmori-Ahbdai  is  a  concise  and  comprehensive 
treatise  on  Shiah  law,  in  twenty  books  or  chapters.  It  is 
generally  considered  as  the  work  of  BaM-ud-din  Moham* 
med  AmiU,  who  died  in  A.  H.  1031  (A.  C.  1621). 

The  Mafatih  by  Mohammed  ibn  Murteza  sumamed 
Muhsan,  and  the  commentary  on  it  by  his  nephew  who 
was  of  the  same  name,  but  sumamed  H&di,  are  modem 
works  deserving  of  notice. 

The  Rouzat-ulr-Ahhdmf  written  by  the  third  Muj~ 
iahdd  of  Oudh,  consists  of  four  chapters.  The  first 
chapter  deals  with  the  law  of  Inheritance,  most  fully  and 
perspicuously.  This  work  was  lithographed  at  Lucknow 
first  in  1264.  A.  H. 

Another  work  of  great  merit  is  the  JdmorushnShaUdt ; 
which  is  a  grand  collection  of  decisions  and  dicta  publish- 
ed within  the  last  century  in  Persia  by  the  chief  Mvjta^ 
hid  of  Teheran. 


NOTE  I. 

In  McoftBhM  Busloor  Buhe&m  t.  Shumaoon-niasa  Begum^  the  Jndioial  Oom- 
mittee  of  the  Privy  Gonncil  dealing  with  certain  remarks  of  the  Jndgea 
of  the  High  Court  of  Oalcntta,  refusing  to  follow  the  Kahommedan  Law 
in  that  case,  made  the  following  observations : — 

"  Their  Lordships  most  emphaticallj  dissent  from  that  conolnsion.  It 
is,  in  their  opinion,  opposed  to  the  whole  policy  of  the  law  in  British  India, 
and  particularly  to  the  enactment  already  referred  to  (Beg.  lY  of  1793, 
Sec.  15),  which  directs,  that  in  suits  regarding  marriage  and  caste,  and 
all  religious  usages  and  institutions,  the  Mahommedan  laws  with  respect  to 
Mahommedans,  and  the  Hindu  laws  with  regard  to  Hindus  are  to  be 
considered  as  the  general  rules  by  which  Judges  are  to  form  their  deci- 
sions ;  and  they  can  conceive  nothing  more  likely  to  give  just  alarm  to 
the  Mahommedan  community  than  to  learn  by  a  Judicial  decision,  that 
their  law,  the  application  of  which  has  been  justly  secured  to  them,  is  to  be 
OTer-ridden  upon  a  question  which  so  materially  concerns  their  domestic 
relations  s "  11  Moo.  I.  A.  614. 
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L.CTOR.  I.  ^O^g  jj 

The  following  passage  from  Mr.  Justice  Arnold's  jodgment  in  the  greal 
Khoja  case  maji  I  think,  prove  of  some  interest  to  the  students  of  the 
history  of  Mahommedanism  : — 

"  The  general  expectation  of  IsUm  had  been  that  Ali,  the  first  disciple, 
the  belored  oompanion  of  the  Apostle  of  God,  the  hnsband  of  his  onlj 
sarviving  child  Fatimil,  wonld  be  the  first  Caliph.  It  was  not  so  to  be. 
The  inflnenoe  of  Ayesha,  the  yonng  and  favonrite  wife  of  Msihomet,  a 
rancorous  enemy  of  Fatim&  and  of  Ali,  procured  the  election  of  her  own 
father  Ababekr;  to  Abnbekr  succeeded  Omar,  and  to  him  Osman; 
upon  whose  death,  in  the  year  665  of  our  era,  Ali  was  at  last  raised  to  the 
caliphate.  He  was  not  even  then  unopposed ;  aided  by  Ayesha,  Hoa* 
wiyah,  of  the  family  of  the  Ommeiades,  contested  the  caliphate  with  him, 
and  while  the  strife  was  still  doubtful,  in  the  year  A.  D.  660,  Ali  was  slain 
by  a  Khar^te,  or  Mussulman  fanatic,  in  the  mosque  of  Cufa,  at  that 
time  the  principal  Mahommedan  city  on  the  right  or  west  bank  of  the 
Euphrates,  itself  long  since  a  ruin,  at  no  great  distance  from  the  ruins  of 
Babylon. 

This  assassination  of  Ali  caused  a  profound  sensation  in  the  Mahomme- 
dan world.  He  was,  and  deserred  to  be,  deeply  beloved,  being  clearly  and 
beyond  comparison  the  most  heroic  of  that  time  fertile  in  heroes — a  man 
brave  and  wise,  and  magnanimous  and  just,  and  self-denying  in  a  degree 
hardly  exceeded  by  any  character  in  history.  He  was,  besides,  the  hus- 
band of  the  only  and  beloved  child  of  the  Apostle  of  Ghxl,  and  their  two 
sons  Hassan  and  Hussain  had  been  the  darlings  of  their  grandfather, 
who  had  publicly  given  them  the  title  of  "  the  foremost  among  the  youth 
of  paradise." 

Of  these  sons,  Hassan,  the  elder,  a  saint  and  a  recluse,  on  the  death  of 
his  father  sold  his  birthright  of  empire  to  Moawiyah  for  a  large  annual 
revenue  which  during  the  remainder  of  his  life  he  expended  in  works  of 
charity  and  religion  at  Medina.  In  the  year  A.  D.  669,  this  devout  and 
blameless  grandson  of  the  Apostle  of  God  was  poisoned  by  one  of  his 
wives,  who  had  been  bribed  to  that  wickedness  by  Yesid,  the  son  of 
Moawiyah  and  the  second  of  the  Ommeiad  Caliphs  of  Damascus. 

There  thus  remained,  as  head  of  the  direct  lineage  of  the  Apostle  of 
God,  Hussain,  the  younger  son  of  Fatimi  and  Ali,  a  brave  and  noble  man, 
in  whom  dwelt  much  of  the  spirit  of  his  father. 

Eleven  years  after  his  elder  brother's  murder,  in  the  year  680  of  our 
era,  yielding  to  the  repeated  entreaties  of  the  chief  Moslem  people  of 
Irak  Arabi,  (or  Mesopotamia),  who  promised  to  meet  him  with  a  host  of 
armed  supporters,  Hussain  set  forth  from  Medina  to  Cufa  to  assert  his 
right  to  the  caliphate  against  the  hated  Ommeiades.  He  crossed  the 
desert  with  only  a  feeble  train, — ^his  wife,  his  sister  Fatimi,  two  of  his 
sons,  and  a  few  armed  horsemen,  when  on  reaching  Kerbela,  then  a  desert 
station  about  a  day's  journey  from  the  west  bank  of  the  Euphrates  and  in 
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the  near  neighbourhood  of  Cnfa,  he  found  drawn  up  to  meet  him  a  host,    Lectubb  I. 

not  of  retainers,  but  of  foes.    The  narratire  of  what  follows  is  among  the         

most  pathetio  in  all  history.  The  noble  son  of  Ali  and  Fatimd,  the 
favourite  grandson  of  the  Apostle  of  Gk>d,  after  deeds  of  valour  romantio 
even  in  an  Arab  of  that  age,  fell  pieroed  through  and  through  with  the 
arrows  and  javelins  of  the  cowardly  assailants  who  did  not  dare  to  come 
within  the  sweep  of  his  arm.  One  of  his  sons  and  a  nephew  had  already 
been  slain  in  his  sight.  His  other  son,  his  wife,  and  his  sister  were  car- 
ried away  captive  to  Damascus.  They  smote  oif  the  head  of  the  son  of 
Ali,  and  paraded  it  in  triumph  through  the  streets  of  Cufa.  As  it  passed 
along,  the  brutal  Obeid-ullah,  the  governor  of  the  city,  struck  the  mouth 
of  the  dead  man  with  his  staff.  "  Ah,"  cried  an  aged  Mussulman  whom 
horror  and  just  wrath  made  bold,  "  What  a  foul  deed  is  that ! — on  those 
lips  I  have  seen  the  lips  of  the  Apostle  of  God." 
This  tragic  event  stirred  the  heart  of  Isldm  to  its  very  depth." 


NOTE  III. 

D'Ohison,  following  Ibrahim  Halebi,  classifies  the  Sunni  jurists  into 
seven  ranks.  In  the  first  rank  he  places  the  four  principal  Imams  ;  with 
reference  to  the  others  the  classification  is  as  follows  : — 

Sbcondb  Clabsb. 

Elle  comprend  un  tr^  g^rand  nombre  de  docteurs,  dont  les  plus  estimds 
sent  rimam  Ehn  T(yuasov>phf  rimam  Mohammed,  rimam  Zufdr,  Flmam 
Metny  tt  I'Imam  Buweyly.  lis  sont  presque  tons  disciples  de  Vlmam  Azam, 
dont  ils  suivirent  l^prit  dans  Texplication  des  differens  points  de  morale 
et  de  pratique,  k  la  Haerve  de  quelques-uns,  sur  lesquels  ils  debit^rent 
des  opinions  opposees  j  une  partie  de  oes  variantes  fut  mdme  adoptee  par 
les  juristes  post^rieurs,  dans  leurs  codes  de  jurisprudence,  ainsi  qu'il  sera 
ezpliqu^  plus  has. 

Tboxsxexi  Glassx. 

Les  docteurs  les  plus  notables  de  cette  classe  sont  les  Itnanu  KhasBaf, 
Tahhawy,  Haatan-Kerkhyf  Schenu^-iU'Eymef  ut-hcBulvany,  Es-Serdkh'y, 
Fakhr'ul  laUwif  Petd^wy,  Fakhr'vd'din/n,  et  Gaai-Khaun,  Ils  sont  tons  par- 
tisans et  observateurs  fiddles  de  ce  qui  a  et^  gen^ralement  ^tabli  et 
Btatu6  par  les  Imairn  de  la  premiere  classe,  et  expliqu^  par  ceuz  de  la 
seconde. 

Ils  n'ont  fait  qu'^daircir  et  r^soudre  plusieurs  questions  omises  jus- 
qu'alors,  en  les  d^veloppant  d'aprds  T  esprit  et  les  d^isions  des  quatre  pre- 
miers Ifnam9,  Ainsi  cette  classe  de  docteurs,  n'ayant  rien  donn^  de  son 
propre  fond,  est,  par  oela  mdrvie,  d6sign^  sous  le  nom  de  tahaka'tujla, 
qui  signifie  classe  inferieure. 

QuATBiEXX  Classic. 

On  y  distingue,  entre  autres,  Kerkhy,  Razy  el  ABBhdb*y.  lis  portent 
la  denomination   particuli&re    AaBhab'takhridJhj    pour    d^igner    que    oes 
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LxcTUBt  I.  jnristflB  se  lont  bomeB,  d'un  o6t^,  i  donner  de  Texteiuion  anz  pointg  d^a 
expliqn^s  et  ^laarcsia  par  lee  Imama  dee  trois  premieres  claaseB,  et  do 
Tantre,  i  en  tirer  des  oons^nenoea  abeolnment  dang  le  m6me  esprit. 

CiNquiEXi  Classx. 

Lea  Imamt  lee  pins  distingaes  de  oette  dasse,  Bont  Ehy-HaBian-Oott' 
dowry  et  Sahhih-HidayS..  On  les  appUe  AMBhab'y-Terdjihh,  paroe  qne  lenr 
principal  xnerite  est  d'avoir  oompnls^  les  onvrages  des  preo^ens  ImamB, 
difloat^  lenrs  variantes,  et  &U,  par  lenr  ohoix,  cellos  qni  deyoient  avoir  la 
pr^^rence. 

SixiiMB  Classx. 

BahMh'KmM,  8ahhib'vl-M%Jchtar,  8ahhib-vl-MedJhmA  et  Bahhib-Wikay^ , 
sent  les  pins  estim^  de  oes  dootenrs.  Tent  lenr  travaU  se  r^nit  i  exposer 
lenr  opinion  partionli^re  snr  le  m^te  des  oenrres  et  des  decisions  oanoni- 
qnes  des  Imams  de  la  qnatritoe  et  oinqni^me  dasae. 

BxFTixMi  Olassx. 

Elle  oontient'tons  les  Jmami  post^enrs  qni  ont  ierit  snr  le  onlte  oom- 
me  snr  la  jnrispmdence,  d'apr^s  Tesprit  et  Topinion  de  oenx  des  six  antres 
classes.  Tels  sont  les  famenx  onTragfes  de  Tatar-Khaniy^,  de  HindiyS,  d' 
Eh'vl  L4y$a,  de  Medjhma-vl-Bahh'reywn,  d^Ehul-OMtim,  de  Kirahiyeth'ul- 
Fstaiwii,  Ac.  &o.  On  donne  g^^mlement  i  tons  oes  Sorites  le  nomme  de 
Mutawelath,  paroe  qn'ils  aont  tr^-yolnminenx,  et  qn'ils  traitent  fort  an 
long  de  tontes  les  matins  relatives  &  oes  lois  oanoniqnes. 

Cette  demiere  dasse  est  cens^  comprendre  anssi  tons  les  dootenrs  et 
tons  les  jnriaoonanltes  qni  ^tndient  la  science  dn  droit,  oomme  sont,  dit  le 
m6me  antenr,  lea  (hdema$  de  noa  Jonra,  dtorda,  i  V6gal  dea  andena 
Imam$,  dea  titrea  dea  MMchayhh,  de  F<mkahha,  et  d*(hdema,  c*eat-&.dire 
andena,  jnriatea,  dootenra ;  maia  jamais  de  oelni  de  MudjhUhhid  on  inter- 
pr^tea  aaor^a. 
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CHAPTER  I. 


THE  LAW  RELATING  TO  GIFTS. 


Section  I. 

Under  the  Mahommedon  Law^  there  is  no  distinction  LicTimi  II. 
between  ancestral  and  self -acquired  property;  and  the 
lights  of  the  owner  are  absolute  over  both  during 
lifetime.  He  may  dispose  of  it  in  whatever  way  he  likes . 
But  such  dispositions,  in  order  to  be  valid  and  effective, 
are  required  to  have  operation  given  to  them  during  the 
lifetime  of  the  owner.  If  a  gift  be  made,  the  subject- 
matter  of  the  gift  must  be  made  over,  actually  or  con- 
structively, to  the  donee  at  the  time ;  the  donor  must  in 
fact  divest  himself  of  all  proprietary  rights  in  it,  and 
place  the  donee  so  far  as  practicable  in  possession  thereof. 
The  power  of  testamentary  disposition,  as  will  be  shown 
afterwards,  is  restricted  to  a  third. 

This  restriction  on  the  disposing  powers  of  a  Mahom- 
medan  is  referred  to  in  the  following  terms  by  the  Privy 
Coxmcil  in  the  case  of  Bam  Khntjoor-wtmiasa  v.  Mussamut    Rani  Khu* 
Bausha/n  Jeha/n.i  joor-y^issa 

y.  MusBamw 

^^  The  policy  of  the  Mahommedan  Law  appears  to  be  to  ^^^^^^^^ 
prevent  a  testator  interfering  by  will  with  the  course  of 
the  devolution  of  property  according  to  law  among  his 
heirs,  although  he  may  give  a  specified  portion,  as  much  as 
a  third  to  a  stranger.  But  it  also  appears  that  a  holder 
of  property  may,  to  a  certain  extent,  defeat  the  policy  of 
the  law  by  giving  in  his  lifetime  the  whole  or  any  part 

*    L.  S.  8  Ind.  Appeals,  p.  807. 
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Lbctube  II.  of  his  property  to  one  of  his  sons  provided  he  compCes 
with  certain  forms." 

This  restriction,  which  is  not  without  analogy  in  certain 
European  systems^,  is  surrounded  with  conditions  which 
will  require  great  attention  in  the  course  of  these  lectures. 

Dispositions  of  property  divide  themselves  under  two 
heads,  viz. : — 

(1)  Dispositions  mter  vivos. 

(2)  Dispositions  which  are  in  their  nature  testamen- 
tary, and  which  are  not  intended  to  operate  until  after 
the  death  of  the  person  disposing. 

A  disposition,  however,  made  at  a  time  when  the  dispo- 
ser was  suffering  from  a  disease,  which  is  technically  called 
death-illness  {MarsMAU^mouty)  is  treated  as  a  testamentary 
disposition.  But  we  shall  discuss  this  in  detail  in  due 
course. 

The  dispositions  irUer  vivos  with  which  we  have  princi- 
pally to  concern  ourselves  are  Wahf  and  Hiba. 

Hiba,  (^)     ^  Hiba  is  the  voluntary  transfer,  without  consi- 

deration, of  some  specific  property,  (whether  existing  in 
substance  or  as  a  chose  in  dction.) — ^This  definition  will  be 
more  fully  explained  later .' 

(b)     A  Wakf  is  the  settlement  in    perpetuity  of  the 

^^/-  usufruct  of  any  property  for  the  benefit  of  individuals  or  for 
a  religious  or  charitable  purpose.  The  grant  of  the  usu- 
fruct for  a  limited  time,  without  consideration  and  resuma- 
ble  at  will,  is  called  an  cmat  {cornmodahim)  •  The  distinction 
between  Hiha  and  Ariaty  between  the  gift  of  the  corpus  or 

^    See  Peterson's  English  and  Bcotch  Law  (1860)  pp.  223—224. 

>  In  the  Transfer  of  Property  Act,  GHft  is  defined  thns :— *<  Gift  is  th« 
transfer  of  certain  existing  moveable  or  immoyeable  property  made  volan- 
tarily  and  without  consideration,  by  one  person  called  the  donor,  to 
another,  called  the  donee  and  accepted  by  or  on  behalf  of  the  donee. 
Snoh  acceptance  must  be  made  during  the  lifetime  of  the  donor  and  while 
he  is  still  capable  of  giving.  If  the  donee  dies  before  acceptance,  the 
gift  is  void." 
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iubstance  of  a  thing,  and  of  the  mere  inoome  for  a  limited  Lkctubk  il. 
time,  was  discussed  at  considerable  length  by  the  learned 
Subordinate  Judge  of  Allyghur  in  the  case  of  Mahommed     Mahommed 
Faiz  Ahmad  Khom  v.  Qhndam  Ahmad  EJum^^  whose  judg-  ^^^  v.*G/m- 
ment  was  subsequently  affirmed  and  adopted  by  both  the  ^^  ^^n^ad 
High  Court  and  the  Privy  Council.    The  judgment  is  so 
ezhaustiTe  and  thorough,  that  I  cannot  do  better  than  trans* 
cribe  a  portion  to  illustrate  my  meaning : — 

^^  To  make  a  person  the  owner  of  the  substance  of  a  AHat. 
thing  without  consideration  is  a  hiba  (gift),  while  to 
make  him  the  owner  of  the  profits  only  without  con- 
sideration is  an  ariat  or  commodatvmy  {vide  Dy/rr-ul-Mukh^ 
iaty  KitailHid-h4ba).  In  a  gift,  it  is  essential  that  the 
donor  should  be  sane,  owner  and  of  age,  that  the  thing 
given  be  not  undivided  {mvshad)  ^and  in  possession  of  the 
donor,  and  that  there  be  proposal  and  acceptance.  A  gift 
is  not  void  for  invalid  conditions;  on  the  contrary, the 
conditions  are  void. 

'^  For  example,  if  a  slave  be  made  a  gift  of,  with  the  con- 
dition that  the  donee  should  set  him  free,  the  condition  is 
void  but  the  gift  is  vaUd,   {Dwrr-vl-Mukhta/ry  KitaiMd-- 
hiba).    In  an  ortat,  it  is  hot  necessary  that  the  donor 
should  be  of  age,  nor  that  the  thing  given  should  be 
undivided,  nor  is  acceptance  after  proposal  a  condition, 
(Ahmgiri).    In  the  Imadiay  it  is  explained  that  the  oria^ 
of  a  joint  property  is  valid  and  so  are  its  deposit  and  sale, 
(Dierr-trf-JlfufcWar,  Kitab^iilr-ariat).    The  words  by  which 
an  aaiai  is  constituted  have  a  special  chapter  assigned  to 
them  in  the  AUwigiriy  and  I  shall  copy  it  in  this  place  to 
shew  what  words  are  used  in  giving  a  thing  in  aaiat  and 
of  what  signification;    (Second  Chapter,  Kitah-idr-ariaiy 
Alamgiri.)    If  he  said,  '  I  have  made  thee  owner  of  the 
j«:ofit8  of  this  house  for  a  month ; "  or,  without  saying  a 

>    I.  L.  3  All.  400. 
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LxcTTTRE  II.  month,  ^^  without  a  consideration,"  it  will  be  an  a/riat.  This 
is  in  the  Fatdwa  of  Kazi  E[han.  And  it  is  valid  bj  the 
words : — ^^  I  lent  thee  this  robe,  thou  mayest  wear  it  for  a 
day,"  or  "  I  lent  thee  this  house,  thou  mayest  live  therein 
for  a  year ;"  {Tatarkhawia.)  If  he  said,  ^^  I  make  this 
house  of  mine  thy  residence  for  one  month  "  or,  if  he 
said,  "  thy  residence  for  my  lifetime,"  this  will  be  an 
ariat ;  (this  is  in  the  Zahvria,)  And  if  he  said,  "  I 
made  thee  be  borne  on  her  for  G-od's  sake,"  it  is  an  ortoi  ; 
{Fatawa  Kazi  Kham,.)  And  if  he  said,  ^'  my  house  is  for 
thee  a  gift  by  way  of  residence,"  or  "  a  residence  by  way 
of  gift,"  it  is  an  ariat ;  this  is  so  in  the  Hedaya,  And 
if  he  said  "  my  house  is  for  thee  given  by  way  of  a  resid- 
ence "  or  "  a  residence  by  way  of  Sadkah  (alms)"  or  "  a 
Badkah  by  way  of  ariat  "  or,  "  a  loan  (ariat)  by  way  of 
gift,"  all  this  is  ariat ;  this  is  so  in  the  Kafi.  And  if 
he  said,  "  my  house  is  for  thee,  if  thou  survivest  me,  and 
for  me  if  I  survive  thee,"  or  "  for  thee  a  waJefy*'  it  is  an 
ariat  according  to  Abu  Hanif  a  and  Mohammed,  but  a 
gift  according  to  Aht  Tusuf ,  and  the  words  "  ralcba  " 
and  "  hahas  "  are  void ;  this  is  so  in  Baddia.  K  he  said 
"  my  house  is  for  thee,  if  thou  outlivest  me,  and  for  me, 
if  I  outlive  thee  "  or  "  a  wakf  for  thee,"  it  will  be  an 
ariat  according  to  all ;  this  is  so  in  Yanabia,  "  I  made 
over  this  ass  to  thee  so  that  thou  mayest  use  it  and  feed 
him  with  grass  at  thy  own  cost,"  this  will  be  an  ariat. 
This  is  so  in  Kunia.  If  he  said,  "  I  have  given  thee  this 
tree  for  eating  the  fruit  thereof  "it  is  an  ariai,  unless  he 
intends  a  gift  by  it.    This  is  so  in  Tamar  Tashi. 

"  These  are  the  words  from  which  an  ariai  is  construed, 
and  it  will  also  appear  from  looking  at  all  of  them  that 
the  word  "  wahahto  "  (I  made  a  gift)  is  not  found  any- 
where among  them.  The  words  "  htbatan  suknah "  or 
"«ufoiafc  hibatan'*  which  are  used  above  do  not  mean 
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a  gift  of  the  substance  of  the  thing.    They  are  only  an  Lxctubv  it. 
elucidation  of  ^^  dari  laka,**  so  that  the  meaning  is  that 
the  hoase  which  is  given  is  for  residence.    I  shall  now 
give  those  words  which  constitute  a  gift,  and  they  are  of 
three  kinds.      First  those  which    are    specially    made 
(adapted)  for  a  gift ;  secondly,  those  which  denote  a  gift, 
metaphorically    or  by    implication;  and  thirdly,  those 
which  import  hiba  or  ariat  equally.     I  copy  the  follow- 
ing from  the  Alamgiriy  Kitah^id-hibay  Chapter  I.     ^^  The 
words  by  which  gift  is  made  are  of  three  kinds ;  First, 
those  which  are  specially  adapted  or  made  for  hdba; 
secondly,  those  which  denote  hiba  by   implication   or 
metaphorically;  and  thirdly,  those  which  may   import 
hiba  or  ariat  equally.    Of  the  first  kind  there  are  such 
as  these : — "  I  made  a  gift  of  this  thing  to  thee,"  or  "  I 
made  thee  owner  of  it"  or  "I  made  it  for  thee,"  or 
"  this  is  for  thee  "  or  "  I  bestowed   upon  thee  or  gave 
thee  this."    All  this  is  hiba.    Of  the  second  description 
are  such  as  these — ^'  I  clothed  thee  in  this  garment "  or 
^'  I  gave  thee  this  house  for  thy  lifetime."    This  is  gift. 
In  the  same  way  if  he  said  ^^  this  house  is  for  thee  for  my 
age,"  or  "  for  thy  age  or  for  my  lifetime,"  or  "  for  thy 
lifetime,  so  that  when  thou  art  dead  it  will  revert  to 
me,"  then  the  gift  will  be  valid  and  the  condition  void. 
But  the  third  kind  are  such  as  these : — Should  he  say  ^^  this 
house  is  for  thee,"  or  "  for  me  if  I  survive  thee,"  or  "  a 
waif  tor  thee,"  and  make  it  over  to  him,  it  is  an  ariat 
according  to  the  two,  Abii  Hanif  a  and  Mohammed,  and  a 
hiba  (gift)  according  to  Abd  Yusuf .    The  above  question 
shows  that  the  word  ^^  wahaitoy^'  the  meaning  of  which  is 
*'  I  made  a  gift  of,"  is  a  word  specially  adapted  for  gift 
(h3>a)  and  is  not  used  to  denote  a  loan.    And  this  is  the 
word  which  has  been  used  in  the  document  entitled  hiba- 
namah  (deed  of  gift) .    None  of  the  doubtful  words  have 
(> 
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LicTCRK  II.  been  used  in  this  document  and  the  words  used  after  it 
are  by  way  of  advice  {mashwara).  There  is  an  example 
in  the  law-books  eminently  applicable  to  the  present  case, 
which  makes  it  clear  that  the  transaction  in  dispute  was 
one  of  hiba  and  not  of  ariat.  This  example  is  to  be 
found  in  all  the  books,  in  the  Hedayay  in  the  Durr^ 
vl-Mukhtar  and  in  the  Alamgiri : — "  dart  laka  hihatan 
taskunahu/^ — '  My  house  is  for  thee  by  way  of  gift  that 
thou  mayest  live  in  it/  It  is  a  rule  in  Arabic  that  a 
verb  sentence  is  never  iwed  as  explicative  (tafsir)  of  a 
noun  sentence ;  * dari  laka  hihatan^  is  a  noun  sentence 
and  ^  tashunahu '  a  verb  sentence ;  ^  taskimahu '  cannot 
therefore  be  explicative  of  the  preceding  sentence.  On 
the  contrary,  the  donor  by  wuy  of  advice,  counsels  the 
donee  to  live  in  it ;  and  the  latter  is  free  to  adopt  the 
counsel  or  not.  Among  the  sentences  by  which  a  valid 
gift  may  be  made  the  following  appears  in  the  law- 
books : — Durr-vl-Mukhtar^  *  my  house  is  for  thee  that 
thou  mayest  live  in  it.*  Because  the  words  *  that  thou 
mayest  live'  (taskunahu)  are  an  advice  and  not  an  explana- 
tion, for  a  verb  is  not  adapted  to  be  explicative  of  a 
noun.  So  then  he  counsels  him  in  the  mode  of  his  pro- 
prietorship by  telling  him  to  live  in  it.  So  if  he  likes, 
he  can  accept  the  advice,  or  he  may  not  accept  it.  But 
if  it  be  said,  "  dart  laka  hihatan  suknah "  or  "  suknah 
hihatan  "  as  mentioned  in  the  words  used  to  describe  an 
ariaty  there  "  hihatan  suknah  "  is  a  tafsir  or  explanation 
of  ownership,  contrary  to  "  dari  laka  hihatam,  taskunahu  " 
where  it  is  not  a  tafsir.  Hedaya : — li  he  said  "  by  way  of 
gift  that  thou  mayest  live  in  it,"  then  it  is  a  gift,  for  his 
saying  "  taskunahAi^^^  that  "  thou  mayest  live  in  it,"  is  an 
advice,  and  not  an  explanation  and  it  is  an  index  of  the 
object,  unlike  his  saying  "  hihatan  suknah "  for  it  is 
tafsir  to  it.    In  the  deed  of  gift,  the  words  "  made  a  gift 
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of  "  and  put  her  in  possession,  axe  followed  by  the  direc-  Lkctur*  il. 
tion  that  the  sister-in-law  may  manage  the  villages  and 
apply  their  income  to  meet  her  necessary  expences 
and  to  pay  the  Government  revenue,  this  is  all  by  way  of 
advice  and  the  transaction  of  gift  concluded  with  the 
preceding  words.  The  words  hiba  kiyd  "  (made  a  gift 
of),"  denote  their  real  meaning  and  are  made  use  of  with 
reference  to  the  villages.  It  is  a  rule  in  every  language 
that  a  word  is  always  understood  to  be  used  in  its  literal 
meaning,  though  of  course  when  the  literal  meaning  is  not 
applicable  the  metaphorical  one  may  be  understood.  It 
is  not  necessary  to  refer  to  Arabic  books  alone  for  further 
corroboration  of  this  fact.  The  word  gift  is  perfectly 
applicable  in  its  literal  sense  in  the  document,  where 
these  words  are  used.  The  donor  was  not  a  minor,  nor  the 
subject  of  gift  mushad  (undivided) .  There  is  no  reason  why 
the  word  hiba  should  be  held  to  mean  an  ariat  (loan) 
and  why,  when  it  is  clearly  stated  that  the  mouzas  of 
Sahauli  and  Kamalabad  are  made  a  gift  of,  the  context 
should  be  construed  to  mean  that  the  profits  of  the  mouzas 
Kamalabad  and  Sahauli  were  given  as  ariat.  On  a  perusal 
of  the  whole  document,  it  clearly  appears  that  Faiz 
Ahmad  Khan  never  even  thought  of  effecting  an  ariat 
He  has  used  sufficient  words  by  which  nothing  but  a  gift 
could  be  intended.  The  whole  manner  is  that  of  a  gift, 
and  there  is  not  even  the  trace  of  an  ariat  The  value  of  the 
property  was  fixed,  the  full  stamp-duty  was  paid,  and  lest 
the  property  should  be  suspected  to  be  mushaay  or  undivi- 
ded, and  the  gift  vitiated  on  that  account,  he  stated  that 
"  both  villages  are  owned  by  me  without  the  partnership 
of  any  one  else."  Then  using  the  word  *  Ai6a,'  he  declared 
that  he  had  made  a  gift  and  confirmed  it,  so  far  as  to 
write  that  neither  he  nor  his  heirs  shall  have  any  claim. 
At  the  conclusion,  he  expressed  the  nature  of  the  docu- 
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LicTUBB  II.  ment  by  saying  that  he  had  written  it  by  way  of  a  deed 
of  gift.  He  also  stated  in  the  document  that  he  had 
made  over  the  possession  to  the  Massamfi»t  which  is  the 
completion  of  the  gift  (but  which  is  not  necessary  in  an 
anat  or  loan.)  He  made  the  Mussamfi«t  execute  a  docu- 
ment in  the  way  of  kaiidiat  (acceptance)  which  was  ne- 
cessary for  the  validity  of  the  gift  (not  necessary  in  an 
ariat).  After  the  conclusion  of  the  words  of  the  docu- 
ment and  writing  ^^fakat "  (end)  the  words  headed  "  P.  8. 
I  promise "  used  by  the  def endant,  further  elucidated 
the  nature  of  the  gift  and  show  that  it  was  a  hib<i-bilr' 
efwaa  (gift  for  consideration).  There  is  no  reason  why  all 
the  words  should  not  be  understood  in  their  literal  sense, 
and  why  the  transaction  should  be  considered  as  ariai 
(cornmodatvm),  about  which  there  is  no  word  at  all 
in  the  whole  document.  The  transaction  cannot  be  con- 
sidered to  be  an  ariaty  unless  all  the  words  be  construed 
in  a  sense  other  than  literal :  but  for  this  there  must  be  a 
very  strong  reason,  which  the  Court  thinks  does  not 
exist.**!  The  result  of  the  ruling  of  the  Privy  Council  in 
this  case  appears  to  me  to  be  this,  that  *^  where  there  is 
an  absolute  gift,  words  describing  its  objects  do  not  limit 
or  cut  down  its  operation." 


Section  II. 

EIBA  OR  GIFT  SIMPLE. 

Hiha  or  Among  Mahommedans,  the  Law  relating  to  the  subject 

'  otMba  possesses  special  importance.  The  principle  of 
exclusion  which  prevails  in  all  the  schools  from  the  ab- 
sence of  the  right  of  representation — causes  much  hard- 

^  I  have  g^yen  this  jadgment  in  eaotenao  to  throw  into  strong  |relief, 
the  distinction  between  hiha  and  ariat  so  clearly  pointed  oat  by  the  Sub- 
ordinate Judge  in  this  case. 
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ship.  For  example,  if  a  man  has  three  sons,  one  of  whom  Lkctubk  il. 
dies  in  the  lifetime  of  his  father  leaving  children,  these 
children  are  excluded  from  the  inheritance  bj  their  un- 
cles. Females  under  the  Mahommedan  law  take  smaller 
shares  than  sons.  Under  the  Sunni  Law  especially, 
owing  to  the  principle  of  agnacy  {tdsib)  considerable  in- 
justice is  frequently  occasioned  which  it  is  often  the 
endeavour  of  owners  of  property  to  avert  in  their  lifetimes. 
The  children  of  a  daughter  are  excluded  from  inheri- 
tance in  preference  to  brother's  sons.  To  remedy  these 
evils,  it  has  become  frequent  among  Mahommedan  fa- 
milies in  India,  as  elsewhere,  to  have  recourse  to  hibaSy 
whereby  it  is  not  only  endeavoured  to  correct  any  such 
injustice  as  I  have  indicated,  but  oftentimes  to  give  a 
larger  share  to  one  heir  than  the  other.  The  lawfulness 
of  giving  a  larger  share  to  one  heir  than  the  other  by  a 
disposition  inter  vivos  is  specially  recognised  in  the 
Alfimgiri, 

'^  If  a  man  in  health  making  gifts  to  his  children 
should  desire  to  give  to  some '  of  them  more  than  to 
others,  he  may  lawfully  do  so  according  to  Ab&  Hanif ah, 
when  the  children  in  whose  favour  the  distribution  is 
made  are  superior  to  the  others  as  regards  religion,  but 
when  they  are  all  equal  in  this  respect  it  is  abomina- 
ble to  make  any  distinction.  According  to  AbA  Yusuf, 
an  unequal  distribution  may  lawfully  be  made  when 
there  is  no  intention  of  injuring  any  of  the  children 
and  as  much  should  be  given  to  a  daughter  as  to 
a  son.  The  ftUwa  is  in  accordance  with  this  and  it 
is  approved.  But  if  a  man  in  health  should  give  the 
whole  of  his  property  to  one  child  it  is  lawful  judicially, 
though  he  is  sinful  for  so  doing.  And  when  a  man  has  a 
profligate  son  he  should  give  him  no  more  than  may 
suflice  for  his  maintenance  that  he  may  not  be  aiding 
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Lkctoiir  II.  him  in  his  wickedness.  While  if  he  has  a  son  given  to 
learning  instead  of  business  he  may  lawfully  give  more  to 
him  than  to  the  rest."  i  The  frequency  with  which  Hibas 
are  made  in  India  makes  it  necessary  that  we  should 
examine  carefully  the  provisions  of  the  law  on  this 
subject. 

Hiba  is  a  voluntary  gif  t^  of  property  or  the  substance 
of  a  thing  by  one  person  to  another  so  as  to  constitute 
the  donee,  the  proprietor  of  the  subject  matter  of  the 
gift.  It  requires  for  its  validity  three  conditions :  (1)  a 
manifestation  of  the  wish  of  the  donor ;  (2)  the  acceptance 
of  the  donee,  either  impliedly  or  expressly ;  and  (3)  the 
taking  possession  of  the  subject  matter  of  the  gift  by  the 
donee,  either  actually  or  constructively.* 

The  Hauafi  lawyers  define  Hiba  as  the  conferring  of  a 
right  of  property  in  something  specific  without  an  ex- 
change. Sidi  Khalil  (the  M&liki  lawyer)  defines  it  as  an 
act  of  liberality  by  which  the  proprietor  bestows  a  thing 
without  the  intention  of  receiving  anything  in  ex- 
change.^ But  the  best  definition  of  a  Hiba  is  that 
given  by  the  Shiah  lawyers.  They  declare  it  to  be  an 
obligation  (akd)  by  which  the  property  in  a  specific  ob- 
ject is  transferred  immediately  and  unconditionally  with- 
out any  exchange  and  free  from  any  pious  or  religious 
purpose  on  the  part  of  the  donor.<^  A  gift  may  be  made 
verbally  as  by  writing.  The  Transfer  of  Property  Act 
leaves  this  provision  of  the  Mahommedan  law  untouched. 
Kcmar-un-  -^.nd  the  Privy  Council  in  the  case  of  Kamar-urirmssa 
fi^wafni*  ^'  ^**  ^-  -Htw^aini  Bibi^  upheld  a  verbal  gift  when  it  ap- 
Bibi,  peared  to  be  supported  by  all  the  circumstances. 

*  Fat&wa-i-Alamgiri,  IV,  p.  545, 
'  That  is,  without  conBideration. 

*  Nunda  Singh  v.  Meer  Jaffer  Sfiah^  1  Sel.  Bep.  5. 

*  If  an  exchange  is  obtained,  the  character  of  the  gift  is  changed. 

*  Maf4tih  ;  Irsh4d-nl-Azh&n  :  Shar&ja  nl-Islam,  p.  241. 

*  I.  L.  8  All.  206. 


HTBA   OE   aiPT   SIMPLE.  47 

There  is  another  species  of  donation  among  the  Mussol-  Lecture  II. 
mans,   charitable   in  its  character  and  called  Sadkahy^ 
made  in  view  of  the  future  life.      It  takes  its  origin  from 
the  directions  contained  in  the  Koran,  notably  in  Sura  II, 
yerse  211, "  the  goods  that  you  give  shall  be  known  to  God." 

This  species  of  gift  is  always  irrevocable  according  to  all 
the  schools,  but  we  shall  deal  with  it  in  the  order  in  which 
it  occurs.  Technically  the  donor  or  grantor  is  called 
Wdhiby  the  donee  Mouhooh-alaih  and  the  subject  matter  of 
the  gift,  Mouhoob. 

The  qualities  necessary  for  making  a  valid  ffifta,  in  Capacity  to 
other  words,  the  capacity  for  making  a  donation,  or  what  "^*^®  *  ^*^^* 
might  be  called  a  voluntary  settlement,  are  the  same  as 
those  required  for  the  validity  of  any  other  contract. 
Every  act  which  in  the  Mahommedan  Law  would  be  treated 
under  the  head  of  hbssarufdt-i-^hariyeh  (legal  transac- 
tions) presupposes  a  certain  amount  of  free  volition. 
"  Consent,"  as  has  been  well-remarked,  "  is  an  act  of 
reason  accompanied  with  deliberation,  the  mind  weighing 
as  in  a  balance  the  good  and  evil  on  both  sides."  Every 
legal  act  under  the  Mahomedan  law  is  regarded  as  an 
ahd  or  obligation,  and  the  validity  of  every  obligation 
depends  on  the  faculty  or  capacity  of  the  person  doing 
the  act  to  consider  freely  and  rationally  the  consequences 
resulting  therefrom.  If  the  person  is,  by  virtue  of  an 
inherent  or  superimposed  and  accidental  disqualification, 
incapable  of  exercising  his  volition  in  a  rational  manner 
and  with  perfect  reasoning,  any  obligation  entered  into  by 
him  is  null  and  void. 

The  conditions  therefore  necessary  for  the  validity  of 
any  disposition  are  the  following  : — 

(1)  Majority. 

(2)  Understanding. 

*  Properly  votive  offerings,  see  the  Hedayah. 


>    (^  •■■ 
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Lrctobk  II.       (8)     Freedom. 

(4)     Ownership  of  the  subject  matter  of  the  disposition. 

Minority.        Now  theso  Conditions  are  not  restricted  to  gifts  alone; 
they  apply  to  all  dispositions  of  property. 

Persons  under  the  age  of   puberty  are  deemed  infants 
(saghirjy  and  are  treated  as  having  no  capacity  to  bind 
themselves  for  want  of  sufficient  reason  and  discernment 
of  understanding.    Minority  under  the  Mahommedan  law 
ceases  on  the  completion  of  the  15th  year.*    And,  there- 
fore, before  the  passing  of  Act  IX  of  1875,  a  Mahommedan 
who  had  attained  the  15th  year  was  qualified  to  make  a 
valid  disposition  of  his  property.   Since  Act  IX  of  1875  has 
come  into  force,  there  are  three  ages  of  majority  recog- 
nized by  law.     Section  3   of  Act  IX  of  1875  saves  the 
Mahommedan  law  of  majority  in  questions  relating  to 
marriage,  dower  and  divorce.     "  In  respect  of  all  other 
acts,  the  age  of  majority  for  persons  who  are  wards  of 
Courts,  or  for  whom  a  guardian  has  been  appointed  by  a 
Court  of  Justice  is  21,  for  others  it  is  18.''     In  the  first 
case,  a  person  would  not  be  able  to  make  a  gift  under 
the   Mahommedan   Law    unless  he  has    completed    his 
21st  year,  and  in  the  latter  case  his  18th  year.    Owing  to 
this  peculiarity  in  the  Majority  Act,  serious  difficulties 
might  arise  concerning  the  capacity  of  one  and  the  same 
individual  in  respect    of  difPerent  acts.      For  example^ 
though  a  person,  on  the  completion  of  his  15th  year,  may 
enter  into  a  contract  of  marriage  for  any  dower,  would  he 
have  the  power  of  commuting  the  dower  by  a  bye  mukdsa  ? 
Similarly  would  a  woman  over   15,  but  under  the  age  of 
majority  fixed  by  the  Act,  have  the  power  of  making  a 
gift  of  her  dower  or  remitting  it  to  her  husband  9 

^  According  to  the  g^eral  opinion,  thongh  as  will  be  seen  afterwards 
some  joriBts  have  held  the  completion  of  the  18th  jear  as  the  age  of 
majority. 
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Obligations  entered  into  by  idiots,  lunatics  and  other  Lkctubk  u. 
persons  mm  compotes  menHa  are  null  and  void,  provided, 
however,  a  person,  who  is  aflBdcted  by  lunacy,  has  lucid  in- 
tervals, any  act  conunitted  during  such  interval  would  be 
valid,  subject  to  certain  restrictions. 

"  The  causes  of  inhibition,"  says  theHed&ya,  "are  three,     CauBea  of 

Inhibition. 

w.,  infancy,  slavery  sjidjumm  (insanity)."^  Though  the 
law  books  use  the  term  junuriy  as  the  only  cause  of  inhi- 
bition, it  may  safely  be  taken  from  the  examples  cited, 
that  the  classes  of  persons,  around  whom  the  law  throws 
its  safeguards,  are  not  confined  simply  to  the  persons 
who  are  afflicted  with  lunacy,  or  insanity,  in  some  form  or 
other,  but  also  to  those  who  from  accidental  circumstances 
lose  for  the  time  being  their  power  of  understanding. 
Story  has  adopted  the  enumeration  of  Lord  Coke  of  the 
different  classes  of  persons  who  are  deemed  in  law  to  be 
fion  compotes  msntisy  and  this  enumeration  may  be  adopted 
as  a  safe  guide  to  the  principle  upon  which  the  Mahom- 
medan  Law  proceeds  in  holding  the  acts  of  persons  not 
dkU  as  invalid  in  law. 

"  Lord  Coke  has  enumerated  four  different  classes  of  Non  com- 
persons  who  are  deemed  in  law  to  be  non  compotes  ^  '  ****** 
m,entis.  The  first  is  an  idiot  or  fool  natural ;  the  second 
is  he  who  was  of  good  and  sound  memory,  and  by 
the  visitation  of  God  has  lost  it ;  the  third  is  a  lunatic, 
lunaticus  qui  gaudet  Iti^cidis  mtervaUis  and  sometimes  is 
of  a  good  and  sound  memory  and  sometimes  rwn  compos 
msnUs  ;  and  the  fourth  is  a  non  compos  m^entis  by  his  own 
act,  as  a  drunkard.  In  respect  to  the  last  class  of  persons, 
although  it  is  regularly  true,  that  drunkenness  doth  not 
extenuate  any  act  or  offence  committed  by  any  person 
against  the  laws  but  it  rather  aggravates  it,  and  he  shall 
gain  no  privilege  thereby,  and  although  in  strictness  of 

>  Hed.  Ill,  (Engliah  translation,)  p.  468. 
7 


50  HIBA  OB   aiFT   SIHFLX. 

Lkcturk  II.  law  the  drunkard  has  less  groand  to  aroid  his  own 
acts  and  contracts  than  any  other  non  compos  menUs,  yet 
courts  of  equity  will  relieve  against  acts  done  and  contracts 
made  by  him,  while  under  this  temporary  insanity,  where 
they  are  procured  by  the  fraud  or  imposition  of  the  other 
party.  For  whatever  may  be  the  demerit  of  the  drunkard 
himself,  the  other  party  has  not  the  slightest  ground  to 
claim  the  protection  of  courts  of  equity  against  his  own 
grossly  immoral  and  fraudulent  conduct." 
Dranken-        *^  But  to  Set  aside  any  act  or  contract   on   account 

°®^-  of  drunkenness,  it  is  not  sufficient  that  the  party  is  xmder 

undue  excitement  from  liquor.  It  must  rise  to  that  degree 
which  may  be  called  excessive  drunkenness,  where  the 
party  is  utterly  deprived  of  the  use  of  his  reason  and  under- 
standing ;  for  in  such  a  case,  there  can  in  no  just  sense  be 
said  to  be  a  serious  and  dehberate  consent  on  his  part,  and 
without  this  no  contract  or  other  act  can  or  ought  to  be 
binding  by  the  law  of  nature.  If  there  be  not  that  degree 
of  excessive  drunkenness,  then  courts  of  equity  will  not 
interfere  at  all,  unless  there  has  been  some  contrivance  or 
management  to  draw  the  party  into  drink  or  some  unfair 
advantage  taken  of  his  intoxication  to  obtain  an  unrea- 
sonable bargain  or  benefit  from  him.  For  in  general,  courts 
of  equity  as  a  matter  of  public  policy,  do  not  incline  on  the 
one  hand  to  lend  their  assistance  to  a  person  who  has  ob- 
tained an  agreement  or  deed  from  another  in  a  state  of 
intoxication,  and  on  the  other  hand  they  are  equally  un- 
willing to  assist  the  intoxicated  party  to  get  rid  of  his 
agreement  or  deed  merely  on  the  ground  of  his  intoxica- 
tion at  the  time.  They  will  leave  the  parties  to  their 
ordinary  remedies  at  law  unless  there  is  some  fraudulent 
contrivance  or  some  imposition  practised."    *    *    * 

*'  In  regard  to  drunkenness,  the  writers  upon  natural  and 
public  law  adopt  it,  as  a  general  principle,  that  contracts 
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made  by  persons  in  liquor,  even  though  their  drunkennesB  i^gcTUM  il, 
be  voluntary,  are  utterly  void,  because  they  are  incapa- 
ble of  any  deliberate  consent ;  in  like  manner,  as  persons 
who  are  insane  or  non  compotes  mentis.  The  role  is  so 
laid  down  by  Heinecdus  and  Pufendorf •  It  is  adopted 
by  Pothier,  one  of  the  purest  of  jurists,  as  an  axiom  which 
requires  no  illustration.  Heineccius  in  discussing  the  sub- 
ject has  made  some  sensible  observations.  Either,  says 
he,  the  drunkenness  of  the  party  entering  into  a  contract  is 
excessive,  or  moderate.  If  moderate,  and  it  did  not  quite 
80  much  obscure  his  understanding  as  that  he  was  igno- 
rant with  whom  or  for  what  he  had  contracted,  the  con- 
tract ought  to  bind  him.  But  if  his  drunkenness  was 
excessive,  that  could  not  fail  to  be  perceived,  and  there- 
fore the  party  dealing  with  him  must  have  been  engaged 
in  a  manifest  fraud,  or  that  at  least  he  ought  to  impute  it 
to  his  own  fault,  that  he  had  dealt  with  a  person  in  such 
a  situation.  The  Scottish  law  eeems  to  have  adopted  this 
distinction,  for  by  that  law  persons  in  a  state  of  absolute 
drunkenness,  and  consequently  deprived  of  reason,  cannot 
bind  themselves  by  any  contract.  But  a  lesser  degree 
of  drunkenness  which  only  darkens  reason  has  not  the 
effect  of  annalling  contracts." 

"  Closely  allied  to  the  foregoing  are  cases  where  a  person  imbooiiitj. 
although  not  positively  non  composy  or  insane,  is  yet  of 
fiuch  great  weakness  of  mind  as  to  be  unable  to  guard 
himself  against  imposition  or  to  resist  importunity  or 
undue  influence.  And  it  is  quite  immaterial  from  what 
cause  such  weakness  arises,  whether  from  temporary  ill- 
ness, general  mental  imbecility,  the  natural  incapacity  of 
early  infancy,  the  infirmity  of  extreme  old  age,  or  thocte 
accidental  depressions  which  result  from  sudden  fear  or 
constitutional  despondency  or  overwhelming  calamities. 
For  it  has  been  well  remarked,  that,  although  there  is 
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Lrcturk  II.  jiQ  direct  proof  that  a  man  is  non  compon  or  delirious,  yet 
if  he  is  a  man  of  weak  understanding  and  is  harassed  and 
uneasy  at  the  time,  or  if  the  deed  is  executed  by  him  in, 
extremiSf  or  when  he  is  a  paralytic,  it  cannot  be  supposed 
that  he  had  a  mind  adequate  to  the  business  which 
he  was  about,  and  he  might  be  very  easily  imposed  upon."  ^ 
Mere  imbecility  or  safdhat  is  no  ground  of  inhibi- 
tion.' The  acts  therefore  of  a  person  who,  without  being 
positively  non  compos  or  insane,  is  yet  of  a  weak  mind  are 
valid,  unless  they  are  stamped  with  the  indicia  of  fraud* 
In  the  consideration  of  cases  falling  under  this  head,  it 
will  be  as  well  to  bear  in  mind  the  words  of  Mr.  Justice 
Story,  as  explaining  the  principles  upon  which  the  Eng- 
lish Courts  of  Justice  would  avoid  the  acts  of  persons, 
who  are  suffering  from  such  extreme  weakness  of  mind  as 
to  be  unable  to  guard  themselves  against  imposition,  or  to 
resist  importunity  or  undue  influence. 
Huriyet  Huriyet  or  freedom  is  another  necessary  condition  for  the 

validity  of  a  contract.  A  bondsman  labours  equally  un- 
der the  inhibition  which  applies  to  the  acts  of  infants 
and  non  compotes  mentis,  fiat  there  is  this  difference 
between  the  case  of  a  bondsman  and  those  suffering 
from  insanity,  that  whereas  the  act  of  a  bondsman  may  be 
ratified  by  his  master  as  the  act  of  an  infant  may  in  some 
cases  be  ratified  by  his  guardian,  the  acts  of  a  lunatic  are 
absolutely  null  and  void.'  The  reason  of  the  inhibition 
upon  the  acts  of  the  bondsman  is  given  at  great  length 
in  the  Hed&ya. 

*  Stor/B  Eqnitj  JuriBprudence,  I,  §§  230—234. 

'  In  the  CSMB  of  Kamarunnieea  Bibi  y.  Husaani  Bibi^  I.  L.  B.  8  All.  p. 
206,  the  Jndioifil  Committee  of  the  Priyj  Council  had  to  deal  with  a  Bimilar 
qnestion,  and  they  held  on  a  review  of  all  the  circnmstances  that  the 
donor  was  able  to  comprehend  the  transaction  though  apparently  a  person 
of  weak  intellect,  and  that  the  gift  could  not  be  impngned  on  that  ground. 

»  Hedaya,  III,  p.  473. 
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Since  slavery,  however,  does  not  exist  in  British  India,  Lkctuee  il. 
even  in  the  mild  form  in  which  it  is  recognised  under  the 
Mahommedan  law,  the  question  has  little  more  than  a 
mere  antiquarian  interest  as  throwing  light  upon  a  state 
of  manners  rapidly  passing  away,  in  the  full  light  of  mo- 
dem ciyiUsation  and  owing  to  a. more  correct  reading  of 
the  laws  of  the  Arabian  Prophet. 

The  incapacity  resulting  from  bondage  is  attached  to  ,      . 

the  status  of  the  bondsman,  who  stands,  in  the  eye  of  the  of  ikrah  or 

1  .      Mt  ...  »  •  J  .  J   J        j_   ji  •  oompulsioD. 

law,  in  the  position  of  a  minor,  and  is  not  treated  as  »m 
juris.  But  temporary  loss  of  liberty,  or  rather  freedom  of 
volition  by  the  exercise  of  constraint,  dnress  or  undue 
influence,  as  it  does  not  affect  the  status,  is  not  a  ground 
of  inhibition,  and  consequently  contracts  entered  into  un- 
der undue  influence  or  coercion  are  valid,  if  ratified  by 
the  person  contracting  after  the  constraint  or  undue  in- 
fluence has  ceased.  In  the  Mahommedan  law-books  a 
special  chapter  under  the  head  of  lirah  is  devoted  to  the 
doctrines  applicable  to  questions  referred  to  in  this  place, 
but  though  some  of  the  principles  seem  at  first  sight  to 
fall  much  short  of  the  rules  recognized  by  the  English 
Courts  of  Equity  with  reference  to  cases  of  undue  in- 
fluence, in  general  the  principles  are  analogous.  The  doc- 
trine, that  in  order  to  avoid  a  contract  entered  into  by  a 
free,  sane  and  adult  person,  on  the  ground  of  Ikrah  or  com- 
pulsion, it  must  be  shown  that  the  "  compeller  "  was  in  a 
position  to  carry  out  any  threat  held  out  by  him,  and  that 
the  threat  itself  was  such  as  would  influence  the  conduct 
of  a  reasonable  person,  only  represents  in  another  form 
the  rule  of  equity,  that  the  undue  influence  was  such  as 
would  give  rise  to  the  presumption,  that  it  might  bond 
fide  stop  the  exercise  of  free  volition  on  the  part  of  the 

^  Compare  De  Montmorency  y.  Devereu^,  7  CI.  &  Fin.  118.  Compare  the 
proriBionB  of  the  Indian  Contract  Act  (IX  of  1872)  §§  14,  15  k  16. 
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Lkotube  ii.  person  affected  thereby.  Any  oiroomstance  which  so 
entirely  overcomes  the  free  agency  of  the  party  and  ex- 
poses him  to  a  fraudulent  advantage  or  imposition  would 
justify  the  Eazi  to  set  aside  the  contract.  ^^  Ikrdh  or 
compulsion,"  says  the  Hediya,^  "  applies  to  a  case  where 
the  compeller  has  it  in  his  power  to  execute  what  he 
threatens  whether  he  (the  compeller)  be  the  Sultan  or  any 
other  person  as  a  thief  (for  instance).  The  reason  of  this 
is  that  compulsion  implies  an  act,  which  men  exercise 
upon  others,  and  in  consequence  of  which  the  will  of  the 
other  is  set  at  nought  at  the  same  time  that  his  power  of 
action  still  remains.  Now  this  characteristic  does  not 
exist  unless  the  other  (namely,  the  person  compelled)  be 
put  in  fear,  and  apprehend  that  if  he  do  not  perform  what 
the  compeller  desires,  the  threatened  evil  will  fall  upon 
him,  and  this  fear  and  apprehension  cannot  take  place 
unless  the  compeller  be  possessed  of  power  to  carry  his 
menace  into  execution ;  but  provided  this  power  does  exist, 
it  is  of  no  importance  whether  it  exist  in  the  Sultan  or  in 
any  other  person.  With  respect  to  what  is  recorded  from 
Abu  Hanif a,  that  compulsion  cannot  proceed  from  any  ex- 
cept the  Sultan,  the  learned  remark  that  this  difference 
originates  merely  in  the  difference  of  times  and  not  in  any 
difference  of  argument,  for  in  his  time  none  possessed 
power  except  the  Sultan,  but  afterwards  changes  took 
place  with  respect  to  the  customs  of  mankind.  It  is  to 
be  observed  that  in  the  same  manner  as  it  is  essential  to 
the  establishment  of  compulsion,  that  the  compeller  be 
able  to  carry  his  menace  into  execution,  so  likewise  it  is 
requisite  that  the  person  compelled  be  in  fear  that  the 
thing  threatened  will  actually  take  place,  and  this  fear  is 
not  supposed,  except  it  appear  most  probable  to  the  person 
compelled,  that  the  compeller  will  execute  what  he  has 

i  HedAja,  III,  p.  462. 
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threatened,  bo  as  to  force  and  conatrain  him  to  the  per-  L«ctui«  iJ. 
formonce  of  the    act  which  the  compeller  requires  of 

him/* 

"  A  person  forced  into  a  contract  may  afterwards  dis- 
Boltre  it.    If  a  person  exercise  compxilsion  upon  another 
by  cutting,  beating  or  imprisonment,  with  a  view  to  make 
him  sell  his  property,  or  purchase  merchandise,  or  acknow- 
ledge a  debt  of  one  thousand  dirhems  to  a  particular 
person,  or  let  his  house  to  hire,  and  this  other  accordingly 
sell  his  property,  purchase  merchandise  or  so  forth,  he  has 
it  afterwards  at  his  option  either  to  adhere  to  the  con- 
tract into  which  he  has  been  so  compelled,  or  to  dissolve  it 
and  take  back  or  restore  the  article  purchased  or  sold, 
because  one  essential  to  the  validity  of  any  of  these  con- 
tracts is,  that  it  have  the  consent  of  both  parties,  which  is 
not  the  case  here  as  the  compulsion  by  blows  or  other 
means  rather  occasions  a  dissent  and  the  contract  is 
therefore   invalid,  unless  the  means  of  compulsion  be 
trifling.     (This  rule,  however,  does  not  hold  where  the 
compulsion  consists  only  of  a  single  blow  or  of  imprison- 
ment for  a  single  day,  since  fear  is  not  usually  excited 
by  this  degree  of  beating  or  confinement.    Compulsion 
therefore  is  not  established  by  a  single  blow  or  a  single 
day's  imprisonment,  unless  the  compelled  be  a  person  of 
rank,  to  whom  such  a  degree  of  beating  or  confinement 
woxdd  appear  detrimental  or  disgraceful ;  for  with  respect 
to  such  a  person  compulsion  is  established  by  this  degree 
of  violence,  as  by  it  his  volition  is  destroyed." 

As  in  the  English  law,  compulsion  is  not  confined,  there- 
fore, to  actual  duress  or  restraint  or  even  threats.  It  ex- 
tends to  all  class  of  cases  where  the  person  has  no  free 
will,  but  stands  in  vvnado  juris  in  consequence  of  extreme 
terror  or  apprehensions  for  himself  or  any  other  indivi- 
dual.   Extreme  necessity  or  distress,  gross  misapprehen- 
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LLectubb  II.  sion  as  to  the  nature  of  the  relationship  between  the  con- 
tracting parties,  circumvention  or  the  influence  of  one 
mind  over  another,  all  come  within  the  doctrine  of  com- 
pulsion. The  Mahommedan  Law  contains  no  specific  rules 
relating  to  the  obligations  imposed  on  persons  standing  in 
a  fiduciary  relationship  to  the  donor,  but  generally  the 
doctrines  recognised  by  the  English  courts  of  equity  are 
applicable  to  such  cases.  The  Bombay  High  Court  has 
gone  so  far  as  to  hold  a  gift  invalid  which  contravened 
the  principles  recognized  by  English  courts  of  equity 
with  rega]*d  to  persons  standing  in  a  fiduciary  relationship 
to  the  donor,  though  the  donor  who  was  a  Mahommedan 
lady,  apparently  possessed  the  capacity  requisite  under  the 
Mahommedan  Law  to  make  a  valid  hiba.  And  the  same 
Tacoor^cn  ppjj^^jpjg  ^g^  enunciated  and  enforced  by  the  Judicial 

todb  8yed  Alii  Committee  of  the  Privy  Council  in  the  case  of  Tacoardeen 
j^^^         Tewary  v.  Nawdb  8yed  Alii  Hussain  KhanJ 

Subject-  It  is  also  a  condition  to  the  validity  of  a  gift  that  the 
muat^  be^  the  8^l>j®c^Diatter  should  be  the  property  of  the  donor,  other- 
property  of     ^ge  the  gift  is  ipso  facto  void. 

the  donor. 

Whether  a  person  in  insolvent  circumstances,  or  ex- 
insoiyent  trcmely  involved  in  debt,  can  make  a  voluntary  settlement, 
is  a  question  answered  in  two  different  ways  by  the 
Mdlikis  and  Hanafis,  though  in  the  result  the  two  schools 
seem  to  coincide.  The  Mfilikis  hold  that  a  person  so 
situated  is  under  an  ^^  inhibition  "  regarding  any  dealing 
with  his  property.*  According  to  the  Hanafis  there  is  no 
incapacity,  but  the  Kazi  may  avoid  the  act  at  the  in- 
stance of  the  creditors.  This  is  in  accordance  with  the 
doctrines  of  the  English  Law  according  to  which  voluntary 
settlements  in  fraud  of  creditors  are  held  void. 
The  mere  existence  of  debts  is  no  ground  for  invalida- 

*  L.  R.  2  Ind.  App.  192. 

»  See  Hed&ja,  III,  Bng.  Tr.  p.  484. 
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ting  a  voluntary  conveyance.    To  render  snch  a  convey-  Lectube  ii. 
ance  void  against  creditors,  either  existing  or  subsequent, 
it  is  indispensable  that  it  should  transfer  property  which 
would  be  liable  to  be  taken  in  execution  for  the  payment 
of  the  debt.* 

The  principles  applicable  to  such  cases  are  fully  eluci- 
dated in  the  cases   noted  in  the  margin.'    A  married 

"     Story,  I,  §  367  i  Dundas  v.  Duterut,  1  Ves.  Jr.,  p.  196. 

'  Bamtonoo  Mookerjea  v.  Bibi  Jeenut,  Fulton's  Reports,  p.  152  ;  Chunder 
Madhuh  Doss  v.  Ameer  AH  and  others,  25  W.  B.  p.  119;  In  Skarf  v. 
8(nUhy,  1  M.  and  G.,  the  bill  alleged  '*  that  at  the  time  of  executing  a  vo- 
luntary settlement,  the  settlor  was  in  insolrent  or  in  embarrassed  cir- 
cumstances, or  indebted  to  divers  persons,"  it  was  held  that"  in  the  absence 
of  any  proof  of  actual  insolvency,  the  mere  fact  of  the  settlor  then 
owing  some  debts  was  not  sufficient  to  invalidate  the  settlement."  The 
judgment  in  Bibi  Jeenu^s  case  ia  too  important  not  to  be  given  in 
extenso : — 

Peel,  G.  J. : — **  The  passage  cited  from  Macnaughten,  p.  222,  for  the 
lessor  of  the  plaintiff  is  not  applicable,  as  that  relates  to  a  gift  of  money 
for  money,  and  there  possession  is  necessary.  In  this  case,  the  lessor  of  the 
plaintiff  claims  under  Jumeat  Khan,  and  as  such,  is  estopped  by  the  recitals 
in  this  deed  of  gift,  which  is  of  a  prior  date.  This  is  not  a  case  in  which 
the  assignee  is  disputing  the  validity  of  the  deed  for  the  benefit  of  credi* 
tors.  There  is  no  doubt  the  deed  is  genuine,  and  as  to  the  time  of  execu- 
tion, no  evidence  having  been  given  to  the  contrary,  we  must  presume 
that  it  was  executed  at  the  time  it  purports  to  be  dated.  The  deed  has 
been  proved  in  the  usual  manner  by  calling  one  of  the  attesting  witnesses, 
and  it  was  not  necessary  to  go  further.  The  Kazee,  however,  before 
whose  predecessor  it  was  registered,  in  confirmation  of  this  presumption, 
states  that,  in  his  opinion  and  from  the  practice  of  his  office,  the  seal  of  the 
Kazee,  who  registered  the  deed,  was  affixed  about  the  time  at  which  it  is 
alleged  to  have  been  affixed.  This,  however,  is  merely  in  confirmation  and 
strengthens  the  presumption.  This  deed  then  being  of  a  prior  date,  the 
subsequent  purchaser  must  impeach  it  for  fraud ;  all  those  grounds  on 
which  a  deed  is  generally  impeached  are,  however,  wanting  in  this  case. 
Tbere  is  no  evidence  before  us  that  the  donor  was  in  debt  at  the  time  of 
making  this  gift,  nor  is  there  any  evidence  to  show  that  he  executed  it  in 
contemplation  of  insolvency  or  with  a  view  to  defraud  creditors.  This, 
moreover,  is  not  the  case  of  a  simple  and  voluntary  gift,  but  of  a  gift  for  a 
consideration.  The  lessor  of  the  plaintiff  is  in  no  better  position  than  the 
donor.  The  prior  conveyance  or  man*iage  settlement  and  recital  of 
possession  rendered  are  evidence  against  the  donor,  and  so  against  the 
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Lectubi  it.  woman  is  not  debaxred  by  the  status  of  marriage  from 
making  any  disposition  during  the  subsistence  of  mar- 
riage, as  if  she  were  a/emmd  sole. 

Gifts  by  persons  suffering  from  a  mortal  sickness  are 
Matu.  treated  differently  by  the  several  schools.    According  to 

the  M&likis  such  gifts  are  invalid.  According  to  the 
Jdmorush-Shattdt,  which  is  a  work  of  great  authority 
among  the  Shiahs,  a  gift  made  by  a  person  suffering  from 
a  mortal  illness  which  ends  fatally,  is  valid  with  reference 
to  the  entire  disposition,  provided  delivery  takes  place  be- 
fore the  death  of  the  donor,  and  provided  the  donor  is  in 
the  perfect  possession  of  his  senses. 

The  principle  is  stated  thus " : — 

'^  A  man  makes  a  gift  in  death-illness  [Marz-ul^Maut) 
of  all  his  property  to  another  whilst  in  possession  of  his 

lessor  of  the  plaintiff  who  oomes  in  nnder  him.  The  evidence  thus  clear- 
ly shows  that  possession  was  g^ven,  bat  none  of  the  anthorities  even  in 
cases  of  gift  show  that  possession  mnst  be  oontinnons,  indeed  it  would  be 
absord  to  suppose  the  necessity  of  the  husband's  never  occupying  those 
premises  which  he  has  given  to  his  wife.  Now,  though  the  validity  of  a 
gift  depends  upon  the  seisin,  the  validity  of  a  sale  is  derived  not  from  the 
seisin  but  from  the  contract,  and  the  passage  cited  from  Macnaughten, 
p.  221,  clearly  shows  that  this  deed  must  be  construed  according  to  the 
rules  affecting  the  laws  of  sale.  Under  this  gift,  the  wife  may  have  a 
good  title  when  the  other  donees  would  not  from  failure  of  consideration. 
As  the  defendant  has  taken  defence  to  the  whole  of  the  premises,  and  has 
only  proved  the  title  to  a  portion,  the  verdict  must  be  for  the  lessor  of  the 
plaintiff,  but  execution  will  be  limited  to  that  portion  of  the  premises  not 
given  to  the  wife  in  this  deed  of  gift.  We  will,  however,  reserve  liberty  to 
Mr.  Leith  to  move  to  enter  a  verdict  for  the  lessor  of  the  plaintiff  for  the 
whole,  should  he  upon  consideration  think  that  by  the  principles  of  Ma- 
hommedaji  Law  he  is  entitled  to  such  a  verdict." 

Jfl^    *a*«^   J^j.>   ^A«^   \j  oj^   JL«    Jy   <>jUi   ^^^JmXi  J  A^ 
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senses ;  is  this  gift  valid  with  reference  to  the  whole  pro-  Lecture  ix. 
perty  or  only  to  one-third  ?  Is  possession  of  the  donee  ne- 
cessary for  the  validity  of  this  gift  ?  Is  possession  of  only 
a  portion  valid  with  reference  to  the  whole  P  If  the  donee 
takes  possession  of  the  subject-matter  of  the  gift,  locks  it 
np  in  a  case  and  leaves  it  with  the  donor,  or  in  the  case  of 
a  gift  of  a  house,  if  the  donor  being  sick  lives  in  it, 
whilst  the  donee  is  in  possession  thereof,  is  his  possession 
sufficient  in  law  P  These  involved  questions  are  answered 
in  this  way  : — "  yes,  the  gift  is  valid  with  reference  to 
the  entire  property  and  is  not  restricted  to  a  third ;  *' 


O-iU    t^yj    AAA  w*4i4J    \}  LoH    wAlj    l^jAj  Ai  b  oij^^^j^ 
^-iyL  b    Ai^    wokf^    \J^J   Or^  ^1    e*l^    V*f>  J    Air  0-i  ,  Aiof 

•    AJ  (j 

^«-*  JU   ^U5  ;o   AT  .fiMi^   er?t  ^»  J  *^'  ^*^   *f  i^ 

^yAla.  ^A  ^    iXmIj    i^»fj     iila.  ^^     <>^^^     vS*-^f  :^    Air  isjA-iiO  4^' A. 

Ojl*j  iJyjO    A^'b    j^^Uaj    ^j;^^    ^wi    ls*i!fj^    i^^jy    '^'^^ 

*^l   ^>^  J  b    ^Xli  ^5jaU  ^U5|  ^b jt  e^l  aT  ^U  J  cu-*u|^  »jf^ 

•  «>^b  ^yfjj  v^'j  g^^ 
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Lbctubx  n.      "  Possession  of  the  whole  is  necessary ;  without  posses- 
sion, it  is  not  valid ; " 

"  K  the  donor  dies  before  possession,  the  gift  is  void ; 
unless  the  donee  is  an  infant  and  the  donor  is  his  guar- 
dian, for  the  possession  of  the  guardian  is  tantamount  to 
the  possession  of  the  minor  and  separate  possession  is  not 
necessary.  Possession  of  a  portion  is  not  effectual  with 
reference  to  the  whole ; " 

"  K  possession  is  actually  taken  of  a  moveable  thing  it  is 
sufficient,  though  it  may  be  left  in  the  house  of  the  donor. 
As  regards  a  house,  if  it  is  sufficiently  clear  possession  has 
been  taken  by  the  donee,  the  mere  fact  of  the  donor 
dwelling  in  it  according  to  custom  or  owing  to  illness 
will  not  affect  the  validity  of  the  gift.i "     In  the  Shar&ya, 
however,  the  principle  is  laid  down  differently,  "  when  a 
person,*'  says  the  Shar&ya,  "  has  made  a  gift  being  danger- 
ously ill  at  the  time,  but  afterwards  recovers,  the  gift  is 
valid.    If,  however,  he  should  die  of  the  disease,  and  the 
heirs  refuse  their  assent  to  the  gift,  it  is  valid  only  to  the 
extent  of  a  third  of  his  estate,  according  to  the  best  tra- 
ditional authority.**     This  divergence  of  views  is  hardly 
reconcilable,  unless  it  be  supposed  that  the  question  in 
the  Jdmor-tLsh'Shattdt  did  not  refer  to  the  non-assent  of 
the  heirs,  though  upon  the  face  of  it  there  is  no  reason 
for  supposing  so.    According  to  the  Shar&ya,  the  Shiah 
principle  is  exactly  the  same  as  under  the  Hanafi  law. 
Whilst  the  Jdma-'ush'Shattdt  would  only  see  whether  at 
the  time  of  the  disposition,  the  donor  was  possessed  of 
his  senses,  the  Shard^ya  would  only  note  his  death.     Con- 
sidering the  course  of  decisions  on  the  question,  in  which 
it  has  been  held  in  the  case  of  both  Sunnis  and  Shiahs, 
that  a  death-bed  gift,  unless  assented  to  by  the  heirs,  is 
valid  only  with  reference  to  one-third  of  the  donor's 

^  Jima-ash-Shattit,  chapter  on  Hiba, 
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estate,  probably  there  will  be  some  difficulty  in  inducing  Lectubk  II. 
the  Indian  Courts  to  accept  the  principle  laid  down  in 
the  Jwmor-ushrShattdt  as  authoritative  law.    The  question 
will  require  a  thorough  judicial  analysis  and  discussion 
before  it  can  be  definitively  settled. 

According  to  the  Shardiya,  then,  if  the  donor  should 
die  after  the  contract  and  before  possession  has  been 
taken  of  the  gift,  it  falls  back  into  his  inheritance.^ 

Both  these  considerations  are  simple  and  easy  of 
proof.  Under  the  Hanafi  law,  gifts  made  in  extremis,  or  at 
a  time  when  the  settlor  or  donor  is  sufEering  from  a 
death-illness  are  valid  with  reference  to  one-third  of  his 
estate.  The  term  "death-illness'*  or*  Marz-vl-Maid  is 
explained  thus  in  the  Fatawa-i-Alamgiri : — 

"  When  a  sick  woman  has  given  her  dower  to  her 
husband,  the  gift  is  valid  if  she  recovers  from  her  illness, 
and  even  though  she  should  die  of  that  illness,  yet  if  it 
were  not  a  death-illness,  the  answer  would  be  the  same ; 
but  if  it  were  a  death-illness,  the  gift  would  not  be  valid 
without  the  sanction  of  the  heirs.  As  to  the  definition 
of  a  death-illness,  it  has  been  said,  and  this  is  approved  for 
the  Faiway  that  when  the  illness  is  such  that  it  is  highly 
probable  that  death  will  be  the  result,  it  is  a  death-iUness 
whether  she  has  taken  to  her  bed  or  not.  Abu  Lais  has 
said  that  it  is  a  death-iUness  when  a  man  cannot  pray 
standing ;  and  we  adopt  this.  A  sick  woman  having  given 
her  dower  to  her  husband  then  died,  whereupon  Abu  Jdf  ar 
said,  that  if  at  the  time  of  the  gift  she  were  able  to  stand 
up  for  necessary  occasions,  and  raise  herself  without  assis- 
tance, she  should  be  considered  as  one  in  health  and  the 
gift  is  valid.  The  most  valid  definition  of  death-illness  is, 
that  it  is  one  which  it  is  highly  probable  will  issue  fatally, 
whether  in  the  case  of  a  man  it  disables  him  from  getting 

'  Shar&ja,  p.  243. 
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LicTURc  II.  up  for  necessary  avocations  out  of  his  house  or  not,  snch, 
as  for  instance,  when  he  is  a  fakeeh  or  lawyer  from  going 
to  the  miisjid  or  place  of  worship,  and  when  he  is  a  mer- 
chant from  going  to  his  shop,  and  whether  in  the  case  of 
a  woman  it  does  or  does  not  disable  her  from  necessary 
avocations  within  doors.  The  lame,  the  paralytic,  the 
consumptive,  and  a  person  having  a  withered  or  palsied 
hand,  when  the  malady  is  of  long  continuance,  and  there 
is  no  immediate  apprehension  of  death,  may  make  gifts  of 
the  whole  of  their  property.  But  when  a  woman  has 
been  seized  with  the  pains  of  labour,  her  acts  in  that  state 
are  valid  only  to  a  third  of  her  property,  unless  she  re- 
covers when  they  become  lawful  to  the  full  amount.  If 
she  should  give  her  dower  to  her  husband,  while  in  labour 
and  should  die  during  the  nifas  (or  prescribed,  period  for 
purification  after  child-birth,)  the  gift  would  not  be  valid.'* 
The  Radd-ul'Miihtdr,  however,  states  the  rule  in  the 
following  way :  "  For  Marz-uUMaxd  there  is  a  period  of 
one  year,  and  gifts,  wakfs  and  (other)  obligations  (enter- 
ed into  then)  are  equivalent  to  bequests  and  will  operate 
with  reference  to  one-third,  if  possession  was  taken  before 
the  donor's  death.  K  the  donor  die  before  giving  over 
poss;  ssion  to  the  donee,  then  the  bequest  is  null,  for  the 
gift  of  the  mariz  is  a  bequest,  as  Kazi  Khan  and  others 
have  explained  this  fully."  * 

'  At  another  place  occnn  the  foUowing  passage : — 
«)aLc   ixAj  AJy   )  ij^^Jt  AfA  ^^  ^l^  cry  *r^^   ij^ 
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"  Similarly  a  sale  (made  in  MarsMil-Maid)  takes  effect  Lbctubb  II. 
with  reference  to  a  third.    The  gift  of  the  sick  has  two    Marz-iU- 
aspects,  one  with  regard  to  its  operation  as  a  bequest,  and 
the  other  with  regard  to  the  delivery  of  possession  as  a 
gift.     In  bequest,  the  right  of  property  vests  after  death ; 
but  in  gift  the  property  vests  immediately." 

ij  ^^  ^j»J\  l:^^  ^4^i\  ^  U-o  ^^\  jA  (  J-JI  £U  A)  4Jfy  ) 
Ajjf  lx*v-*-LL,J/  m^Ia31I(  Jl5  U  »IV^  oJUe;*J^-^» 
(  Ai-  dSouc  oJlb  ^    aJy  J    iUl    Uj^    ^^^H   ^UjJl  J^laj  ^ 

oooj  AJLar'l  »JA  (  aJuo  a3^  Oii  ^^  Aiy  )  ,yU^  )lj  iff  j 
vi^ir'i  ^^  ^\jj]  ^  ^UiJr  c;^  i^y^  L^jiJ\  ilt^  iss^yo 
^Ij   o^l  j»Ac   ^^IL-^t  ^^i  J   LUS  o^M  ^jiiij  aLc  i^lU/i 

^k-^  c:^«   ^«^  j^  (h^t  ^^^  t^f  ^^  ^y  ^j  ^  ^  dbj^  y 

^b>!  )/  ^iu*«rfjUj  ^•C^l  til  U|  J  o^f  5^f  ^j^  ^^f  ^1  l(l«i 
ol«:!  il  it  »^  J  j4*iJ«   o>JlJ  Lu-   ^^  i/    ^jj\  *Ju»  otii  )/ J 

^'^J**^  J  -  ^>i^  4^!  *^^  a'.3>J  c^^  *?r*»  vi^a^y  ii-- JUi  c>L« 
«^*<  ^  h^  Aijlii  J    *-*ljJl  ^i;X)^  aj^  eft«J  ^  J  Jlk)  -J  I'y  air 

^j^  ^^    JjliaJjf     AMJ    ^J,]jS    ».y*a.U»  jU  ^1,1  J     o^  ^>^  ^y^C^ 

yk^   oUpi  4lj^   ^^1  (  Aixyc    ^^y,|    l^V    aV  )  ^J^   ^-**^  ^j 
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Lecture  II.  "  When  a  sick  person  makes  a  gift,"  says  the  Fatdwa^ 
Alamgiriy  "  it  does  not  operate  beyond  one-third,  anything 
beyond  a  third  must  be  returned  by  the  donee.  And  this 
applies  to  the  vendor  in  a  sale/* 

It  has  been  held  that  a  deed  of  gift  executed  at  a  time 
when  the  grantor  was  about  dying  cannot  operate  save  as 
a  will,  and  if  made  in  favour  of  one  who  is  an  heir,  it  is  in- 
operative without  the  consent  of  the  other  heirs.^ 

Under  the  Hanafi  law,  the  term  Marz-uUMaut  is  appli- 
cable not  only  to  diseases  which  actually  cause  death,  but 
to  diseases  from  which  it  is  probable  that  death  will 
ensue,  so  as  to  engender  in  the  person  affected  with  the 
disease  an  apprehension  of  death. 

But  it  has  been  held  by  the  Allahabad  High  Court, 
that  where  the  malady  is  of  long  continuance,  and  there 
is  no  immediate  apprehension  of  death,  a  sick  person 
may  make  a  gift  of  his  entire  property.'  A  malady  of 
long  continuance  is  an  illness  which  has  lasted  for  a  year, 
and  there  is  no  immediate  apprehension  of  death.' 

^    O^t    ^*j    ^^^)  ^^^    C^*»%x.f  J  iijoyoiifi  $,iA  ^If  ^s^t 

Jj3   ^    u^lfi   ^  li  ^\J^\  ,  iJlUi  jyi  aJ  ysjJS  Jlaj  o^l 
Sf^Jl  J   ;li)Jr  g.;U.  A-^  Jtj^  ^ji  .-aAoj  J  j«yaj  3/  e;t  >fc  j  Jt-^f 

^J    AaIc    Jgy^  f^^\  tJJk  J  lyB^j  Ja-Jl  ^y»^  j\Ai\  JLLlo  W**-^ 

^    d^    Ait  ^Ikff    (JjS\    f^»kji^     Aarar^j    U^^\    o^^h  ^i» 

J^j    Jlill^    ci^^Jl     l^    iSsi^^    Ni*iU>  ^^iil  AiuojJl  ,^f^J/| 

Lo  ^isi  Hi    A«j|^».  ^    u,UaJ|  ^^  si^xs  j  Jty  fit  aJ^^x^  jyf  j 

•  u*i^^'  ^^  c5^  ^t<Hii  i^^A.Lo  Sjlso^]  (iXT 
Radd-nl-Molit&r,  Y,  p.  628. 
*  Sutherland's  Weekly  Reporter  (B),  p.  17. 

'  This  seeing  to  be  in  accordance  with  the  principle  stated  in  the 
J^ima-ush'Shaitdtt  which  looks  to  the  effect  of  the  illness  from  which  a 
man  is  suffering,  npon  his  mind. 

'  Muhammad  Oulshare  Khan  v.  Mariam  Begumj  I.  L.  B.  3  All.  731. 
Ldbhi  Bihee  v.  Bihhun  Bihee,  6  N.  W.  P.  H.  C.  Repts.,  1874,  p.  159. 
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In  the  case  of  Lahhi  Bibee  v.  Bibbwn  Bibeey  the  Allahabad  Lectube  il. 
High  Court  held  that,  according  to  Mahommedan  law,  a     LahUBihee 
gift  by  a  sick  person  is  not  invalid,  if  at  the  time  of  such  sihw. 
gift  his  sickness  is  of  long  continuance,  i,  e.,  has  lasted 
for  a  year,  and  he  is  in  full  possession  of  his  senses,  and 
there  is  no  immediate  apprehension  of  his  death.    The 
result  of  this  decision,  is  that  a  gift  is  not  invalid,  where, 
at  the  time  of  the  gift  the  donor  had  suflPered  from  a 
certain  illness  for  more  than  a  year,  and  was  in  full 
possession  of  his  senses,   and  there  was  no  immediate 
apprehension  of  his  death,  though  he  died  shortly  after 
making  the  gift,  but  whether  from  such  sickness  or  from 
some  other  cause  it  was  not  possible  to  say. 

In  the  case  of  Qhvlcum  Mustafa  v.  Hurmut^^  the  same     Qhuiam 
Court  held  that  the  provisions  of  the  Mahommedan  law  ap-  a^^^/' 
plicable  to  gifts,  made  by  persons  labouring  under  a  fatal 
disease,  do  not  apply  to  a  so-called  gift,  made  in  lieu  of  a 
dower-debt,  which  is  really  of  the  nature  of  a  sale. 

It  follows  therefore  that  a  person  labouring  under 
such  a  disease  cannot  make  a  valid  gift  of  the  whole  of 
his  property,  until  a  year  has  elapsed  from  the  time  he 
was  first  attacked  by  it. 

When  a  gift  is  made  by  a  person  labouring  under  such  a 
disease,  it  is  good  to  the  extent  of  one-third  of  his  estate, 
if  the  donee  has  been  put  into  possession  by  the  donor. 
According  to  the  Shardya  the  Shiah  law  is  the  same, 
but  the  Jdmar-ush-Shattdtf  as  we  have  seen,  states  the 
principle  somewhat  diflFerently.* 

As  regards  the  capacity  of  a  mandatory  (vakU)  to  make 
a  valid  hiha  on  behalf  of  his  principal,  his  powers  are 


'  I.  L.  R.  2  All.  p.  854  per  Pearson  and  Oldfield,  JJ. 
*  Mu89t.  Lahhi  Bibee  v.  MusH.  Bihhun  Bibee,  6  N.  W.  P.  High  Conrt 
Reports,  p.  169. 

9 
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Lecture  II.  counterininous  with  those  of  the  latter.    A  husband  is 
not  generally  speaking  the  mandatory  of  his  wife. 

Section  III, 

The  Mouhoob'lahu  or  donee. 
The  Mouhooh'     Any  person  may  receive  a  gift,  without  distinction  of 
laM  or  onee.  ^^^^  ^^  ^^^^  ^^  creed,  provided  he  or  she  is  in  existence  at 

the  time  of  the  gift.  A  gift  therefore  to  an  unborn  per- 
son, one  not  in  esse^  either  actually  or  presumably,  is  in- 
valid. A  gift,  however,  to  a  child  en  ventre  sa  mere  is  valid, 
if  the  child  is  bom  within  six  months  from  the  date  of 
the  gift,  because  in  that  case  it  is  presumed  that  the  child 
was  actually  existing  as  a  distinct  entity  in  the  womb  of 
its  mother.  If  a  gift  is  made  to  A.  for  life  with  re- 
mainder to  a  person  not  existing, — ^under  the  Hanafi  law, 
the  gift  to  A.  would  take  effect  as  an  absolute  gift,^  but 
under  the  Shiah  law,  A.  would  take  a  life-estate  and  upon 
A.*s  death,  the  property  would  revert  to  the  donor  or  his 
heirs.'  A  gift,  however,  to  A.  and  his  children  or  de- 
scendants generally,  or  to  his  descendants  "  line  after  line," 
or  any  gift  coupled  with  such  terms  as  necessarily  imply 
that  the  property  is  bestowed  without  any  limitation, 
would  take  effect  as  an  absolute  gift  to  A. 

The  Mouhoob  : — The  subject-matter  of  the  gift. 
The  Mouhooh.  Anything  over  which  dominion  or  the  right  of  proper- 
ty may  be  exercised,  or  anything  which  may  be  reduced 
into  possession  either  in  prceseyiti  or  in  futurOy  or  any- 
thing, in  fact,  which  comes  within  the  meaning  of  the 
word  mdly  may  form  the  subject  of  gift ;  choses  in  action 
and  incorporeal  rights  may  form  the  subject  of  gift  equal- 

»  BaUUe'B  Dig.,  p.  517. 

'  If  he  (the  donor)  shonld  saj  I  have  g^ren  this  mansion  to  thee  for 
life  and  to  thj  snccessor,  it  wonld  be  onlj  Umra  or  for  his  own  life, 
Bhar&ya,  p.  241 ;  1  Qnerrj,  Droit  MoBolman,  p.  594. 
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ly  with  corporeal  property.     "  A  debt,"  says  the  Kifayahy  Lkctxtbe  n 
**  considered  with  reference  to  the  prospect  of  payment  is 
mdl  or  corporeal  property,    (so  much   so   that  zakdt  is 
obligatory  on  it)  ;  and  is   susceptible   of  tamlih.     Con- 
sidered with  reference  to  its  present  state,  it  is  a  wdsf 
or  a  quality,  i,  e.,  indebtedness,  and  is  susceptible  of  Iskdt 
or  extinction.     Hence,  a  gift  of  it  to  the  debtor  which  is 
an  extinction  is  valid  both  by  analogy  and  on  a  liberal 
interpretation    (of  the  law),  but  a  gift  of  it  to  another 
which  is  tamlih  (transfer  of  property)  is  valid  on  the  latter 
ground."!  The  argument  therefore  which  was  endeavoured 
to  be  raised  in  the  case  of  Mullick  Abdul  Ouffoor  v.  Musst,     MvJLUck 
Maleia^  has  no  foundation  whatsoever.     On  the  contrary,  ^^^^^^^^^^ 
the  Hanafi  law,  as  given  in  the  Kifdyah,  expressly  re-  Maieka, 
cognizes  the  legality  of  gifts  of  incorpm-eal  rights  and 

>  Kifdyah  (publighed  with  the  fledAyo),  Cal.  Ed.,  vol.  Ill,  p.  698. 

Under  the  Transfer  of  Property  Act,  actionable  claims  are  transferable, 
bat  under  s.  135,  the  debtor  is  entitled  to  a  discharge  npon  paying 
the  transferee  the  price  actually  paid  by  him  with  incidental  expenses 
and  interest.  This  provision  does  not  apply  to  gifts,  but  whether  it  would 
apply  to  a  hiha-hil-ewaz  is  a  question  not  unattended  with  difficulty.  A 
hiha-bil-evHtz,  where  not  in  reality  a  hiba  nrnplct  is,  in  its  legal  incidents, 
equivalent  to  a  sale,  and  yet  is  subject  in  most  of  its  aspects  to  the  rules 
governing  hiba  simple.  Would  section  135,  then  apply  to  the  case  of  a  hiba- 
hil-ewazt  where  some  consideration  is  proved,  bearing  in  mind  the  provi- 
mouB  of  section  129  ? 

In  Case  I,  Macnaughten's  Mahommedan  Law,  Precedents  of  Wills,  it  is 
declared,  that  *'  the  term.  tanUik  is  one  of  general  import,  and  may  be  ap- 
plied to  a  gift,  whether  unconditional  or  conditional,  to  a  sale  or  to  a  will. 
But  the  term  hiba  (gift)  signifies  the  immediate  transfer  of  property  to 
another  without  consideration.  Thus  the  difference  between  an  assign- 
ment of  proprietary  right  and  gift  is,  that  the  one  is  general  and  the  other 
particular." 

Again,  there  is  this  passage  in  the  Ashbdh-un-Nazdir  : — "  The  ciroum* 
stances  which  constitute  tamlik  are  interchange  of  property ;  dower,  com- 
pensation by  a  wife  to  her  husband  for  divorce  from  him,  inheritance, 
gift,  charity,  bequest,  endowment  or  appropriation,  plunder,  or  conquest 
over  lawful  things  and  animals,  finding  of  waifs,  and  amends  to  a  person, 
killed  and  subsequently  inherited  by  his  heir  are  all  tamlik." 

«  I.  L.  R.  10  Cal.  1112. 
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LscTusi  n.  cho$e8  m  action.  And  custom  (wrf)^  to  which  Mahom- 
medan  lawyers  have  always  attached  considerable  force 
in  deciding  questions  on  the  ground  of  Istehsdn  (^^  favour- 
able construction ''  or  ^'  liberal  interpretation/')  to  make 
the  law  harmonize  with  social  progress,  has  accepted 
the  rule  and  carried  it  into  practice  in  different  direc- 
tions. Hence  the  gift  of  Government  securities,  which 
only  carry  with  them  the  right  of  drawing  interest  on 
them,^  the  grant  of  mcUikana  rights,  which  confers  on 
the  donee  the  right  of  obtaining  from  Government  the 
proprietor's  sh^  in  the  income  of  an  estate,  and  the 
like,  form  frequent  subjects  of  gift.  Similarly  under 
the  Mohammedan  sovereigns,  assignments  of  revenue^ 
which  were  called  Svyurghvl  grants,  were  often  trans- 
ferred by  the  grantees. 
Gift  of  pro-  A  gift  of  property  in  the  occupation  of  tenants  is  lawful," 
oooapation  of  f Or  this  impUes  the  grant  of  the  right  to  receive  the  rents 
tenants.  from  the  Occupying  tenants  or  lessees.  But  when  property 
is  held  by  another  under  a  lease  or  ijaray  it  cannot  be  given 
so  as  to  convey  the  actual  possessory  right  to  the  donee, 
or  to  enable  him  to  obtain  Wiob  possession  of  the  subject- 
matter  of  the  gift,  as  it  will  be  inconsistent  with,  and  in 
contravention  of,  the  contract  with  the  donor  and  his 
lessee.  This,  in  fact,  is  the  meaning  of  the  passage  in 
the  Fatdwa-4  Alamgiri,^  ^^  but  if  it  be  in  the  hands  of  an 
usurper  or  of  a  pledgee,  or  of  a  musidjir  (hirer  or  lessee,)* 
the  gift  is  not  lawful  for  want  of  possession.^ 


j> 


^  Nawab  Amjad  Ally  Khan  ▼.  Mohamdi  Begunhf   11  M.  I.  A.,  p.  517 } 
Dorab  Ally  Khan  v.  Suliman  Kadr,  I.  L.  R.  8  Cal.  p.  1. 
'  Majma-vl-Anhar. 

•  Alamgiri,  III,  p.  621. 

*  The  term  "  ijara  '*  or  lease,  from  which  mustdjir  is  derired,  nnder 
the  Mahommedan  Law,  is  not  restricted  to  a  lease  of  lands  or  immoveable 
property.  It  comprehends  varions  classes  of  contracts  which  come  nnder 
the  head  of  Bailment,  with  the  exception  of  pledge  and  deposits,  which  are 
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There  is  no  hypothecation  under  the  Hanafi  law  with-  Lkctubb  II. 
out  seisin.!    Consequently,  when  property  is  in  the  hands     Hypotheoa- 
of  a  mortgagee  or  a  bailee,  the  interest  of  the  mortgagor  ^^^^' 
or  bailor,  viz.,  the  reversionary  right,  can  only  be  conveyed 
by  gift  to  the  donee,  and  not  the  actual  possessory  right, 
which  by  the  fact  of  bailment  or  mortgage  has  been  trans- 
ferred to  the  mortgagee  in  possession,  or  the  bailee ;  so  where 
immoveable  property  is  in  the  occupation  of  a  lessee  or 
a  tenant,  the  right  of  receipt  of  rents  alone  can  be  grant- 
ed by  the  donor.    The  Bombay  High  Court,  in  the  case  of 
Mohi/n/udin  v.    Mancherahah,'^  has  decided  that  lands  in     Mohvnudiik 
the  possession  of  a  mortgagee  cannot  form  the  subject  of  ghah. 
hiba  under  the    Mahommedan  law.      It  is    submitted, 
however,   that   this  view  is  founded  upon  a    strained 

treated  Beporately  under  the  head  of  Rahn  and  Wadiat  reepeotiyely.    The 
term  muttdjir  does  not  occur  in  the  Hed&ya, 

The  passage  in  the  HedAya  (Arabic)  runs  thus — 
\i{  U    cilUrf  JiXaT  s<Vj  ^)i   l^^yo  iXj  ^^  jl   »«XJ  ^   Ji  fit  U 

The  gloss  of  the  Kif ftyah  on  the  above  is  the  following  : — 

ci/ J  o^'  a^  J^^»  ^^j^^  ^^y  "^l ,/  cK  »i»  **W»  ^  If  e)f 

In  the  Majma-vl'Anhair  (commentaiy  on  the  Multiika'vl'Ahhar  of  Shaikh 
Ibrahim  al-Halabi,  by  Abdur  Bahaman  styled  Shaik  Zadah,)  the  words 
IfuftoAtn  and  lfustd/«r  do  not  oocnr  with  reference  to  the  subject 
mentioned  in  the  FaiAwa't-Alamgirif  the  restriction  apparently  being 
confined  to  properties  in  the  hands  of  a  QM,9ih  (nsurper)  and  properties 
transferred  under  an  invalid  sale  (hai-i-jasidj ;  Majma-ul-Anhar  (Constan- 
tinople £d.)  p.  348,  Chapter  on  Gifts. 

>  Hed&ya,  III,  p.  189. 

M.  L.  R.  6  Bom.  p.  650. 


70  HIBA  OB  GIFT   SIMPLE. 

LicTUBK  II.  and  erroneous  apprehension  of  the  Hanafi  law,  under 
which  seisin  is  requisite  for  hypothecation.  Under  the 
Maliki  law  seisin  is  not  necessary.  But,  according  to  the 
correct  view  of  the  Hanafi  doctrine  on  the  subject,  there 
is  nothing  in  it  to  preclude  the  mortgagor  from  granting 
his  equity  of  redemption  to  another.  On  the  contrary, 
under  the  law  relating  to  hawalaty^  the  debtor  may  trans- 
fer his  liability  to  another.  And  as  the  property  forms 
the  security  for  the  debt,  the  transferee  obtains  the  right 
to  redeem  the  property  subject  to  the  payment  of  the 
debt.  But,  when  the  property  is  not  in  the  hands  of  the 
mortgagor,  as  is  usually  the  custom  in  this  country,  when 
it  is  only  burdened  with  certain  debts,  which  are  secured 
upon  it,  the  mortgagor  is  perfectly  entitled  to  make  a 
8hahzad£e  disposition  thereof.  In  the  case  of  Slmhzadee  Hash- 
y^^Khaja^^^ ^^  Begum  V.  Khaja  Hussain  Ali  KhaUy^  it  was  held  by 
^!^*^*^  ii«  Peacock,  C.  J.  and  Jackson  and  Macpherson,  JJ.,  that 
the  existence  of  a  mortgage  at  the  time  at  which  an  en- 
dowment is  made  does  not  render  the  endowment  invalid 
under  the  Mahommedan  Law.  Delivery  of  possession  is 
equally  necessary  in  wakf  as  in  hibay  and  therefore  the 
principle  enunciated  by  the  learned  Judges  in  the  above- 
mentioned  case  is  applicable  to  both. 

The  gift  of  a  property  in  the  hands  of  a  usurper,  proba- 
bly stands  on  a  different  footing,  the  right  of  the  donor  to 
such  property  is  a  mere  inchoate  gift,  viz.,  to  sue  for  re- 
covery of  possession.  A  gift  of  such  a  right  probably 
would  not  be  valid.  It  has  been  held,  however,  that  the 
sale  of  property  of  which  the  vendor  is  out  of  possession 
is  valid^.  Consequently,  whether  a  gift  of  such  property  is 
valid  or  not  under  the  Mahommedan   Law,   a  hibaA>il 

>  Hedaya,  II,  p.  606. 

«  12  W.  R.  p.  498. 

'  Mohinudin  v.  ManeherHhahi  I.  L.  R.  6  Bom.  p.  650. 
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eojaz  thereof,   which  is  equivalent  to  a  sale  in  its  legal  Lbctubi  ii. 
incidents,  would  be  valid. 

Regarding  the  validity  of  a  gift  of  lands  and  tenements 
in  the  occupation  of  tenants,  the  judgment  in  the  case  of 
MuUick  Abdul  Ouffoor  v.  Musst.  Maleka  has  settled  the 
question  beyond  any  room  for  doubt.  The  Chief  Justice 
dealing  with  the  arguments  urged  against  the  validity  of 
the  gift  said,' — 

"  The  question,  therefore,  in  this  Court,  so  far  as  this 
deed  is  concerned,  has  been,  whether  having  regard  to  the 
subject-matter  of  the  gift,  and  the  fact  of  there  having 
been  no  actual  partition  made  of  it  at  the  time  when  the 
deed  was  executed,  as  between  the  two  donees,  the  tran- 
saction is  valid  in  law  as  against  the  plaintiffs.^' 

"This  question  has  been  argued  before  us  at  some 
length,  and  we  are  much  indebted  to  the  learned  Counsel 
on  both  sides  for  the  pains  which  they  have  taken  to 
refer  us  to  all  the  authorities  upon  the  subject.  But 
having  heard  the  matter  fully  argued,  we  are  satisfied 
that  the  gift  is  valid,  and  that  the  conclusion  at  which 
the  lower  Court  arrived  is  just." 

"  The  property,  which  is  the  subject  of  the  gift,  consists 
of  several  zemindaries,  and  shares  in  zemindaries,  let  out 
to  tenants  and  ryots,  as  such  estates  usually  are ;  a  good 
many  lakheraj  properties  also  let  out  to  tenants ;  several 
malihcma  rights  of  some  value,  and  a  variety  of  house 
property  in  Patna,  and  elsewhere,  consisting  of  houses, 
sheds,  roads,  gardens,  &c." 

"  There  is  no  satisfactory  evidence  as  to  how  this  latter 
property  was  occupied  or  utilized  at  the  time  when  the 
gift  was  made." 

The  arguments  on  the  part  of  the  plaintiff  resolve 


themselves  into  three  main  points :  "  j 


1  I.  L.  R.  10  Gal.  1112. 
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Lkcttoi  11.  «  ist^  That  by  Mahommedan  law,  a  gift  cannot  be  made 
of  lands  which  are  not  in  the  possession  of  the  donor,  nor 
of  incorporeal  properties,  such  as  rents,  malikana  rights 
and  the  like ;  ind,  that  an  undivided  share  of  a  house  or 
a  zendndari  cannot  be  made  the  subject  of  a  gift ;  and 
Srdy  that  a  gift  to  two  persons  without  previous  division 
and  separation  is  invalid." 

'^  In  dealing  with  these  points,  we  must  not  forget  that 
the  Mahommedan  law,  to  which  our  attention  has  been 
directed  in  works  of  very  ancient  authority,  was  pro- 
mulgated many  centuries  ago  in  Bagdad,  and  other  Ma« 
hommedan  countries,  under  a  very  different  state  of  laws 
and  society  from  that  which  now  prevails  in  India ;  and 
that,  although,  we  do  our  best  here  in  suits  between  Mar 
hommedans  to  follow  the  rules  of  Mahommedan  law,  it  is 
often  dii&cult  to  discover  what  those  rules  really  were, 
and  still  more  difficult  to  reconcile  the  differences  which 
so  constantly  arose  between  the  great  expounders  of  the 
Mahommedan  law  ordinarily  current  in  India,  namely, 
Abu  Hanifa  and  his  two  disciples." 

*^  We  must  endeavour,  so  far  as  we  can,  to  ascertain  the 
true  principles  upon  which  that  law  was  founded,  and 
to  administer  it  with  a  due  regard  to  the  rules  of  equity, 
and  good  conscience,  as  well  as  to  the  laws,  and  the  state 
of  society  and  circumstances  which  now  prevail  in  this 
country." 

^<  Having  premised  thus  far,  we  think  that  the  first  of 
the  above  points,  although  it  has  occupied  some  time  in 
argument,  may  be  very  readily  disposed  of.  In  fact  it 
appears  to  us  to  have  been  already  settled." 

"  We  have  been  referred  to  several  authorities,  and, 
amongst  others,  to  the  Dumd  Mukhtaty  Book  on  QifU^  p» 
635,  which  lays  down  that  no  gift  can  be  valid  unless  the 
subject  of  it  is  in  the  possession  of  the  donor  at  the  time 
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when  the  g^ft  is  made.  Thus,  when  land  is  in  the  possession  Lkctubi  ii. 
of  a  uswrper  (or  wrong-doer),  or  of  a  lessee  or  mortgagee,  it 
cannot  be  given  away  ;  because  in  these  eases  the  donor  has 
not  possession  of  the  thing  which  he  purports  to  giye." 

"  But  we  think  that  this  rule,  which  is  undoubtedly  laid 
down  in  several  works  of  more  or  less  authority,  must, 
so  far  as  it  relates  to  land,  have  relation  to  cases  where 
the  donor  professes  to  give  away  the  possessory  interest  in 
the  land  itself,  and  not  merely  a  reversionary  right  in  it ; 
of  course  an  actual  seisin  or  possession  cannot  be  trans- 
ferred, except  by  him  who  has  it  for  the  time  being/' 

**  It  is  possible,  too,  that  these  texts  may  be  explained 
by  what  we  are  informed  was  the  law  in  Bagdad  in  early 
times  with  reference  to  land  let  on  lease ;  we  are  told 
that  an  ijara  lease,  which  in  this  country  means  generally 
a  farming  lease  of  ryoti  holdings,  meant,  according  to  the 
law  of  Bagdad,  a  lease  of  the  land  itself  or  its  usufruct ; 
and  that  the  owner  of  land  having  made  such  a  lease, 
could  not  by  law  transfer  his  reversionary  interest,  so  as 
to  give  the  transferee  a  right  to  receive  the  rent  from  the 
ijaradar.  (See  FatdworirAlamgiriy  Vol.  IH,  Book  <m  Oiflsy 
p.  621.) 

"  Whether  this  is  the  real  meaning  of  the  authorities 
may  be  doubtful ;  but  it  is  certain,  that  such  a  state  of 
the  law  in  this  country  would  render  the  transfer  by  gift 
of  a  zemindari  and  other  landlord's  interest  simply  im- 
possible :  lands  here  are  almost  always  let  out  on  leases  of 
some  kind,  and  there  are  often  four  or  five  different 
grades  of  tenants  between  the  zemindar  and  the  occupy- 
ing ryot.  What  is  usually  called  possession  in  this 
ooimtry,  is  not  actual  or  khas  possession,  but  the  receipt 
of  the  rents  and  profits ;  and,  if  lands  let  on  lease  could 
not  be  made  the  subject  of  a  gift,  many  thousands  of 
gifts,  which  have  been  made  over  and  over  again  of  ze^ 
10 
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LicTDBK  II.  mindari  properties  would  be  inyalidated.  If  we  were  di8« 
posed  to  agree  with  this  novel  view  of  Mahommedan  law, 
(which  we  are  not),  we  think  we  should  be  doing  a  great 
wrong  to  the  Malioininedan  community,  by  placing  them 
under  disabilities  with  regard  to  the  transfer  of  property, 
which  they  have  never  hitherto  experienced  in  this  coun- 
try. Such  a  view  of  the  law  is  quite  consistent  with  se- 
veral cases  decided  by  the  Sudder  Dewany  Adawlut,  (un- 
der the  advice  of  the  Eaeis),  and  also  by  this  Court  (see  1 
Select  Beports,  5,  12  and  115  note ;  1  Bombay  High 
Court  Eeports,'  167,  16  W.  E,  88,  and  12  W.  E.,  498) ; 
and  it  is  directly  opposed  to  the  case  of  AminMme88a  v. 
Abedurmissa^  decided  by  their  Lordships  of  the  Privy 
Council/* 

^^  In  that  case  a  gift  of  large  zemindaries  was  held  to  be 
valid,  although  it  is  clear  that  they  consisted,  as  such 
estates  generally  do,  of  tenures  and  interests  of  all  kinds ; 
no  objection  was  then  taken  to  the  gift  upon  the  ground 
that  has  been  urged  before  us  here,  and  indeed,  so  far  as 
it  appears,  that  point  has  now  been  taken  for  the  first 
time," 

'^  Similarly,  as  regards  the  maiihwrui  rights,  we  are  not 
aware  of  any  reason,  why  rights  of  this  description  should 
not  be  made  the  subject  of  a  gift,  in  the  same  way  as 
rents  or  other  incorporeal  property  of  that  nature.  We 
have  ali^ady  decided  that  reversionary  interests,  canying 
with  them  the  right  to  receive  rents,  may  be  thus  trans- 
ferred ;  and  other  ekoses  in  acUony  which  give  the  parties 
entitled  to  them  the  right  to  receive  money  from  the 
Government  or  third  persons,  may  be  made  the  subject 
of  a  gift." 

'^  A  malikoma  right,  is  the  right  to  receive  from  the  Go- 
vernment a  i3um  of  money,  which  represents  the  mcdil^s 

^  28  W.  B.  208. 


HIBA  OB  GIFT  8IMPLB.  75 

share  of  the  profits  of  a  reyenne-paying  estate,  when  from  ^'■ctto"  n. 
his  declining  to  pay  the  revenue  assessed  by  the  Gk)Yem- 
ment,  or  from  any  other  cause,  his  estate  is  taken  into 
hhas  possession  of  Government,  or  transferred  to  some 
other  person,  who  is  willing  to  pay  the  rate  assessed. 
There  is  nothing  in  principle,  so  far  as  we  can  see,  to 
distinguish  a  nuUihcma  right  from  a  right  to  receive  rents, 
or  the  dividends  payable  upon  Grovemment  paper." 

His  Lordship  then  proceeded  to  deal  with  the  argument 
urged  on  behalf  of  the  appellant  that  the  gift  was  bad  on 
the  ground  of  mushaa.  ^^  It  is  urged :  (1)  that  a  gift  of  an 
undivided  share  in  any  property  is  invalid  because  of 
fMuhad,  or  confusion,  on  the  part  of  the  donor  ;  and  (2) 
tiiat  a  gift  of  property  to  two  donees  without  first  sepa- 
rating and  dividing  their  share  is  bad,  because  of  confu- 
sion on  the  part  of  the  doneesJ* 

"  But  it  must  be  borne  in  mind  that  this  rule  applies 
only  to  those  subjects  of  gift,  which  are  capable  of 
partition.  See  the  Hed&ya,  Yol.  m,  Booh  on  Oifbj  p.  293, 
where  the  rule  laid  down  is  to  the  effect  that — "  A  gift  is 
not  valid  of  whai  ctdhmU  of  division  unless  separated  and 
divided."  See  also  BaiUie^s  Mahommedan  Louw,  2nd  Ed. 
p.  520 ;  Faidwori-Alamgvri,  Book  on  Q^,  p.  521 ;  Jfoe- 
naghten^s  Mahommedan  LoAOy  p%  201." 

<<  The  rule,  therefore,  apphes  only  to  gifts  of  such  pro- 
perty as  is  capable  of  division ;  whereas,,  reversionary  in- 
terests, or  malihanay  ot  oth^  ehoses  in  acUony  are  not 
capable  of  division." 

'^  It  is  said  that  one  mftin  reason  for  this  rule,  which  ap- 
plies only  to  gifts,  and  not  to  sales,,  is  to  protect  a  man's 
heirs  against  gifts  made  in  defeasance  of  their  rights. 
We  were  referred  to  certain  texts  which  apparently  f a- 
Toured  that  view ;  and  it  iis  also  probable  that  another 
xeasoa  for  the  rule  was  to>  protect  creditors  against  frau- 
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LEctuBi  II.  dulent  gifts  made  by  debtors,  it  being  a  well-biown  test 
of  the  bona  fides  of  a  gift,  whether  possession  of  the  thing 
giyen  has  passed  to  the  donee." 

"  It  has  been  urged  npon  us,  very  strongly,  that  accord- 
ing to  this  rule  of  mvshaa,  the  gift,  which  was  made  to 
the  defendants  in  this  case,  is  wholly  void,  because,  the 
gift  being  of  lands,  no  partition  of  such  lands  was  made ; 
and  even  supposing  the  gift  to  be  yalid,  as  regards  the 
zemindari  properties  which  were  let  out  cm  lease,  it  would 
still  be  invalid  as  regards  the  house-property,  gardens,, 
sheds,  &c.  which  are  not  shown  to  have  been  let  out  on 
lease,  and  which  were  capable  therefore  of  actual  parti- 
tion." 

"  We  think,  however,  that  this  objection  is  not  well- 
founded,  as  regards  any  part  of  the  property  in  question." 
^^  As  regards  the  zemindaries,  the  estate  of  the  donor,  aa 
we  have  seen,  was  an  interest  in  reversion,  and  the  pro- 
perty which  was  transferred  by  the  gift  of  these  zemin- 
daries  was  merely  that  sort  of  estate  which  entitled  the 
donees  to  receive  the  rents  and  profits.    We  find  from  the 
evidence  of  the  defendants,  (which  was  so  clear  upon  this 
point  that  the  Judge  in  the  Court  below  desired  to  hear 
no  more  than  that  of  two  of  the  witnesses),  that  during 
Kaniz  Fatima's  lifetime,  she  and  Muleka  were  in  separate 
collection  of  the  rents,  and  that  immediately  upon  the 
gift  being  made  the  possession  was  transferred,  in  the 
only  way  in  which  it  could  be  transferred,  to  the  two 
donees." 
Gift  of  a         The  Shiah  Shardya^-ulrhlam  states,  that  the  donation  of 
fhe  s^^'     a  debt,  or  what  rests  on  the  obligation  of  another,  is  not 
^»^«  valid  to  any  other  than  the  debtor  or  the  person  by  whom 

it  is  due,  according  to  the  most  approved  doctrine,  by 
reason  of  the  condition  ah'eady  mentioned  that  it  requires 
possession  to  complete  it,  whereas  if  made  to  the  debtor 
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idmseK,  it  is  quite  valid  and  operates  as  a  release  of  the  lbctum  ll- 

debt.*    It  will  be  seen  from  the  above  passage  itself,  that 

there  is  a  considerable  body  of  opinion  which  is  opposed 

to  the  view  that  the  gift  of  a  debt  can  only  be  made  in 

favonr  of  the  debtor.    On  the  contrary,  many  eminent 

Shiah  jurists  agree  with  the  Hanafi  lawyers,  in  holding 

that,  according  to  a  liberal  interpretation,  the  transfer  or 

assignment  of  a  debt  to  a  third  person  by  the  creditor  is 

lawful.    This  view  has  been  so  generally  approved  of  by 

utf  or  custom,  which  is  the  embodiment  in  practice  of 

the  genera}  consensus  of  a  progressive  community,  that  the 

most  approved  doctrine  mentioned  by  the  author  of  the 

Shardya  may  be  regarded  as  entirely  exploded,  if  not 

erroneous.' 

Under  the  Hanafi  law  the  release  of  a  debt  to  the     Hanafi 
debtor  is  valid  without  his  consent,  but  becomes  inopera- 
tive, if  the  debtor  refuses  to  accept  the  release. 

The  Shardya  mentions  simply  that  a  release  is  valid 
without  acceptance ;  but  it  does  not  say  what  the  result 
would  be  if  the  debtor  rejects  it.  In  the  Jdnui-ushr-ShaUdt, 
however,  a  case  is  given  from  which  it  would  appear  that 
the  result  would  be  the  same  under  the  Shiah  law  as  un- 
der the  Sunni  law,  viz.,  that  when  the  creditor  discharges 
the  debtor,  he  cannot  again  enforce  the  liability,  but  the 
debtor  may  insist  upon  his  performing  any  obligation 
which  rests  on  the  creditor,  or  forcing  him  to  accept  the 
debt. 

Speaking  of  the  subject-matter  of  gifts,  what  may  or  what  may 
may  not  form  the  subject  of  Ai6a,  the  Fatd/wor^'Alamgiri  foj^fhe^gub- 
has  the  following : —  ject  of  hiba. 

The  thing  itself  must  be  in  existence  at  the  time  of 


« 


^  SharAya'^-Itlam,  p.  242. 

'  Acoording  to  the  JAma-uah-SJuUtAtf  the  gift  of  a  debt  to  a  third 
penon  is  Talid  aooording  to  urf  (omtom). 
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Lkctube  II.  the  gift,  BO  that  if  one  should  give  the  fruit  that  may  be 
produced  by  his  palm-tree  this  year,  or  what  is  in  the 
womb  of  this  slave,  or  of  this  sheep,  or  in  its  udder,  the 
gift  is  unlawful  though  power  be  ^ven  to  take  posses- 
sion at  the  time  of  production,  as  of  birth,  or  of  milking ; 
BO  also  as  to  the  butter  in  milk,  the  oil  in  sesame,  or  the 
flour  in  wheat  with  similar  powers.  The  subject  of  the 
gift  must  also  have  legal  value,  and  possession  must  be 
taken  of  it  to  establish  in  it  the  right  of  the  donee,  and  if 
in  its  nature  divisible  it  must  be  divided  and  distinguish- 
ed from,  and  not  joined  to,  or  occupied  with  anything  else 
that  is  not  given.  Hence  the  gift  of  land  without  the 
crop  then  standing  on  it,  or  of  a  palm-tree  in  bearing 
without  its  fruit,  and  vice  versa  is  unlawful.  So  also  of  a 
house  or  vessel  in  which  there  is  something  belonging  to 
the  donor  without  its  contents." 

As  regards  the  latter  principle,  there  is  considerable 
difference  between  the  Hanafis  on  one  side  and  the 
Shdf eis  and  the  Shiahs  on  the  other.  Under  the  Hanafi 
law,  if  the  subject  is  in  its  nature  divisible,  or  forms  part 
of  a  thing  which  is  capable  of  physical  partition  or  divi- 
sion, the  gift  is  not  valid  until  it  is  divided  off,  or  separat- 
ed from  other  property  of  the  donor  which  is  not  given. 
But  where  it  forms  part  of  an  indivisible  thing,  or  of  a 
thing  which  can  not  be  divided  without  considerable 
damage  to  the  entire  property,  the  gift  is  valid  though 
there  is  no  partition. 

The  Shiahs  and  Sh&feis  differ  in  toto  from  the  Hanafis 
regarding  this  principle.  They  maintiain  that  the  gift 
is  valid  in  either  case,  because  a  gift  is  a  tamliJc  and 
valid  as  such  in  respect  of  all  things  whether  they  form 
portions  of  a  divisible  or  indivisible  thing.  The  Shiahs, 
however,  insist  that  there  must  not  be  a  complete  igno- 
rance as  to  the  substance  of  the  gift,  viz.,  that  the  sub- 
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]€ct  slioiild  be  sufficiently  indicated  in  order  to  leave  no  L^ct^R  H* 
room  for  doubt  as  to  what  is  given.  Indefiniteness  or 
ignorance  as  to  the  very  subject-matter  of  the  gift  would 
avoid  the  grant,  but  not  mere  ambiguity  which  can  be 
explained  by  other  drcimistances.  According  to  the 
Bhfiieis,  mere  indefiniteness  does  not  render  a  gift  void,  for 
an  undefined  but  known  share  may  be  as  much  the  sub-^ 
ject  of  proprietary  right  as  a  definite  specific  share. 

According  to  the  FtMhva^Alamgirij  "  the  gift  of  a  Impartibid 
thing  which  is  separated  from,  and  emptied  of,  the  pro- 
perty and  rights  of  the  donor  is  lawful,  so  also  of  a 
fmishad  or  undivided  part  of  a  thing  that  does  not  ad- 
mit of  partition,  or  is  of  such  a  nature  that  some  kind  of  be- 
nefit or  advantage  that  can  be  derived  from  it  while  whole 
or  imdivided,  cannot  be  derived  from  it  after  partition,  ad 
for  instance  a  small  house  or  a  small  bath.  But  the  gift  of 
a  mushad  in  a  thing  that  admits  of  partition,  consistent* 
ly  with  the  preservation  of  all  the  uses  which  might  be 
made  of  it  before  partition,  is  not  valid.  What  is  requir- 
ed is,  that  the  thing  given  be  partitioned  and  separated 
at  the  time  of  taking  possession,  not  at  the  time  of  gift." 

'^  The  gift  of  a  mushad  or  undivided  part  of  what  does 
not  admit  of  partition  is  lawful  to  a  partner  or  to  a 
stranger.  The  gift  of  a  mushad  in  what  does  admit  of 
partition  is  not  lawful  either  to  a  partner  or  one  who  is 
not  a  partner,  and  if  possession  is  taken  of  it,  Hisam-ud- 
din  has  reported  that  it  will  not  avail  to  establish  pro- 
perty in  the  donee,  but  he  has  said  in  another  place  that  it 
will  avail  to  establish  it  i/nvaUdiyy  and  so  it  has  been  de- 
cided." The  subject  of  mvshda  has  furnished  a  fruitful 
source  of  discussion  in  the  law  courts  of  this  country,  and 
the  difficulties  with  which  it  is  surrounded  render  it 
necessary,  that  the  meaning  of  the  doctrine,  its  raison 
43PStre  and  the  legal  principles  which  govern  it,  should  be 
considered  with  some  degree  of  care. 
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LicTUM  11.      Mushad  has  been  defined  by  Freytag  as  meaning  "  pln- 
Muthadr—   ribus  communis."    Every  joint  nndiyided  property  sub- 

^d^Hr^T^  ject  to  the  right  of  more  than  one  individual  is  a  mushad* 
The  word  rnAishad  is  derived  from  ahuyuh  which  means 
eonf  usiouk  Where  several  persons  own  a  particular  pro- 
perty joint  and  undivided,  no  one  of  them  can  predicate 
that  his  interest  is  attached  to  any  specific  portion.  The 
gift  by  one  of  the  co^sharers  of  his  share  in  such  a  property 
is  likely  to  create  confusion  in  its  enjoyment  by  all  the 
co-sharers.  It  wiU  be  seen,  therefore,  that  the  doctrine  of 
mvshad,  which  implies  a  prohibition  against  the  hiba  of 
joint  imdivided  properties  which  are  partible  in  their  nar« 
ture,  owes  its  origin  among  the  Hanafis  to  a  rather  ner^ 
vous  dread  on  the  part  of  some  of  their  principal  lawyers, 
notably  Abfi  Hanifa,  that  imless  divisible  things  were 
divided  off,  it  would  give  rise  to  disputes  and  complica- 
tions in  the  enjoyment  of  such  subjects. 

Abu  Hanifa  carries  his  objection  to  indefiniteness,  in 
other  words,  to  the  gift  of  joint  undivided  property 
which  is  capable  of  partition,  to  the  utmost  limit.  But 
there  is  a  marked  difference  between  him  and  his  disci- 
ples on  the  point  in  question.  Generally  speaking  their 
views  are  more  in  accord  with  the  requirements  of  a 
progressive  community  and  less  casuistical  than  those  of 
Abii  Hanifa.  The  following  passage  from  the  Alam- 
gifi  will  bring  into  prominent  relief,  not  only  the  views 
entertained  by  the  early  writers  on  the  subject,  but 
also  the  nature  of  the  divergence  between  the  master 
and  disciples,  though  the  principles  laid  down  therein 
must  be  taken  subject  to  the  enunciation  of  later 
authorities. 

<^  The  gift  of  a  mti«&a<2,"  says  the  Fatdwiv^Alamgvn^ 
"  that  admits  of  partition  to  two  men  or  to  a  group  is  valid 
according  to  the  two  disciples,  and  invalid  according  to 
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Abu  Hanifa.     But  it  is  not  void,  so  that  it  avails  to  Lectubk  li. 
the  establishment  of  property  by  possession.     Sadr-nsh- 
Shahid  has  remarked  that  when  a  person  has  given  what 
admits  of  partition  to  two  men,  so  that  the  gift  is  invalid 
according  to  Abu  Hanifa,  and  possession  is  then  taken, 
the  right  of  property  is  established   in  them  invalidly,  and 
so  it  has  been  decreed.     Confusion  on  both  sides  in  pro- 
perty susceptible  of  partition  prevents  the  legality  of  gift 
according  to  them  aU,  and  when  the  confusion  is  only  on 
the  side  of  the  donee,  it  prevents  the  legality  of  the  gift, 
according  to  Abu  Hanifa,  thov^h  it  has  not  that  effect 
in  the  opinion  of  the  disciples.     And  if  one  should  make 
a  gift  to  two  persons  who  are  poor,  it  would  be  lawful 
according  to  them  all,   as   in   the  case  of    sadhahy   or 
alms.    But  if  they  are  rich,  and  the  gift  is  made  to  each 
of  them  in  halves,  or  if  it  is  made  vaguely,  by  saying,  *  I 
have  given  to  you  both,'  or  with  an  excess  in  favour  of 
one,  as  by  saying,  ^  To  this  one  a  third  of  it,  and  to  this 
one  two-thirds  of  it,*  it  is  unlawful  in  the  three  cases 
according  to    Abu    Hanifa;   while,    according  to    Mo- 
hammed, it  is  lawful  in  them  all ;  vmd,  according  to  Abu 
Yusuf ,   it  is  lawful  in  the  two  cases  where  the  gift  is 
made  to  both  indefinitely,  or  in  halves,  but  is  not  lawful 
with  any  excess  in  favour  of  one  of  them.    When  two 
persons  have  given  a  mansion  to  one  person,  the  gift  is 
valid,  according  to  aU  opinions." 

"  A  gift  by  one  person  to  two  others  of  the  half  of  two 
slaves,  or  of  two  or  ten  pieces  of  cloth  of  different  kinds, 
as  cloth  of  Merv  and  cloth  of  Herat,  is  lawful  when  fol- 
lowed by  possession.  So  also  of  cattle  of  different  kinds. 
But  if  the  cloth  or  cattle  be  of  the  same  kind,  the  gift  is 
not  lawful,  unless  a  partition  is  first  made.  In  like  man- 
ner, the  gift  of  a  share  in  a  wall  or  way  or  bath  is  lawful, 
when  accompanied  with  a  power  to  take  possession.  As, 
11 
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Lbctdbb  II.  for  instance,  when  a  house  is  given  with  aJl  its  rights  and 
homiilaTiea,  which  include  a  party  wall,  or  a  rig^ht  of  way, 
held  in  common  with  other  persons,  the  gift  ia  lawful  as 
to  these  also." 

"  If  half  a  mansion  were  given  by  way  of  gift,  or  in  cha- 
rity, and  delivered,  and  the  donor  should  then  sell,  or 
give  it  by  way  of  charity  to  another  person,  it  is  mention- 
ed in  the  deal  that  the  sale  would  be  lawful.  And  it  is 
Poueuion  also  reported  in  the  Asal  that  if  half  a  mansion  were 
ot  muthai.  given  to  a  person,  and  delivered  to  him,  and  the  donee 
shoold  sell  it,  the  sale  would  not  be  lawful,  and  it  is  ex- 
pressly stated  in  some  fatawa  that  this  is  approved.  But 
it  is  said  in  other  authorities,  that  possetsion  undtir  art- 
invalid  gift  wcaiU  to  the  egtablixhtneint  of  property,  and  that 
it  has  been  so  decided,  contrary  to  what  is  stated  to  be  valid 
in  the  Imadiah ,-  and  the  word  fatwa,  or  decision,  is 
stronger  than  the  word  valid." 

"  If  a  man  should  make  a  gift  of  a  mansion  in  which 
there  are  some  effects  belonging  to  him,  and  should  de- 
liver the  mansion  to  the  donee,  or  deliver  it  with  the 
effects,  the  gift  would  not  be  vahd.  But  there  is  a  de- 
vice by  which  a  valid  gift  can  be  made  of  the  mansion ; 
and  it  is  by  first  making  a  deposit  of  the  effects  with  the 
donee,  vacating  them  for  him,  and  then  making  delivery 
of  the  mansion.  And,  in  the  opposite  case,  if  he  should 
make  a  gift  of  the  effects  ^thout  the  mansion,  and  va- 
cate them  for  the  donee,  and  then  make  dehvery  of  the 
mansion,  the  gift  would  be  valid ;  and  if  he  should  make  a 
gift  of  the  mansion  and  effects  together,  and  vacate  them 
both  for  the  donee,  the  giSt  would  be  valid.  If  a  separa- 
tion is  made  in  the  delivery,  as  by  giving  one  of  the  two 
and  delivering  it,  and  then  by  giving  the  other  jind  de- 
livering it,  and  a  beginning  is  made  with  the  mansion, 
the  gift  of  the  mansion   is   not   valid,   bat  that   i^  the 
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effects  is  yalid,  while,  if  a  beginning  were  made  with  the  i^c^|^  ii- 

effects,  the  gift  of  both  would  be  valid  together.    And  if 

one  should  give  land  without  a  growing  crop,  or  the  crop 

without  the   land,   or  trees  without  their  fruit,  or  fruit 

without  their  trees,  and  vacate  them  for  the  donee,  the 

gift  would  not  be  valid  in  either  case ;  for  the  union  of 

each  with  its  fellow  is  such  that  the  parts  of  one  are  in 

contact  with  the  parts   of  the  other,  and  the  gift  is  like 

that  of  Sk-nmshad  in  a  thing  susceptible  of  partition. 

But  if  he  should  give  each  of  them  separately,  as,  for 

instance,  the  crop  and  then  the  land,  or  the  land  and  then 

the  crop,   and  deliver  them  together,  the  gift  would  be 

lawful  as  to  both ;  while,  if  he  separate  them  in  delivery, 

it  is  valid  as  to   neither,  whichever  he  may  begin  with. 

If  he  gives  the  mansion  and  does  not  deliver  it  till  he 

gives  the  effects  also,  and  then  delivers  them  together, 

the  gift  is  lawful ;    in  the   same  manner  as  when  one 

gives  a  bag  and  corn  sacks,  and  does  not  deliver  them 

until  he  makes  a  gift  of  the  com  contained  in  them,  and 

then  delivers  both,  the  gift  is  lawful  as  to  the  whole. 

But  if  the  mansion  is  given  empty,  and  then  delivered 

fn/ushghtUy  or  occupied,  it  is  not  valid;   nor  would  his 

saying,  *  Take  possession,'  or  *  I  have  delivered,*  be  valid 

when  the  donor,  or  his  people,  or  goods    are  in  the 

mansion." 

"  The  gift  of  a  shdghily  or  thing  which  occupies  another,     ^^^^  of 
is  lawful,  but  the  gift  of  the  mushglml^  or  thing  occu-  pying  and 
pied,  is  unlawful.    The  principle  in  this  kind  of  cases  is  ^^'^P*®^' 
that  the  thing  given  being  occupied  with  property  of  the 
donor  prevents  the  taking  of  possession,  which  is  neces- 
sary  to  the  completion   of  the  gift,  but  that  the  thing 
given  occupying  the  property  of  the  donor  has  not  that 
effect.    As  an  example  of  this,  the  gift  of  a  leathern  bag, 
in  which  there  is  food  of  the  donor's,  is  not  lawful,  while 
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Lkctubk  n.  a  gift  of  the  food  in  the  bag  is  lawful.  And  if  one  should 
give  a  beast  of  burden  having  a  load  upon  his  back,  the 
gift  would  not  be  lawful ;  but  if  the  burden  is  given,  and 
beast  and  burden  delivered  together,  the  gift  is  lawful. 
So  also  the  gift  of  a  pitcher  without  the  water  in  it  is 
not  lawful,  but  the  gift  of  the  water  without  the  pitcher 
is  lawful.  If  a  man  slumld  give  the  crop  on  his  land,  or 
the  fruit  on  his  i/ree,  and  direct  the  donee  to  reap  or  to  gather 
ity  and  he  should  do  so,  the  gift  would  be  lawful  on  a  favowr-  / 

able  construction;   but  if  he  is  not  permitted   to  take 
possession  and  does  so,  he  is  responsible." 
A  gift  ren-      ^^  If  a  pcrson  should  give  a  mansion  with  its  effects  and 
^  ri*^h7bd  ^^  deliver  them  both,  and  a  right  is  subsequently  establish- 
estabiished     je(j  to  the  cffccts,  the  gift  of  the  mansion  is  valid.     So 
also  if  one  should  give  sacks  with  goods  in  them,  or  a  bag 
with  the  food  in  it,  and  deliver  them  to  the  donee,  and  a 
right  is  subsequently  established  to  the  contents  in  either 
case,  the  gift  remains  complete  as  to  the  sacks  and  the 
bag.     But  if  one  should  give  a  mansion  of  which  posses- 
sion is  taken,  and  a  right  is  then  established  in  a  part  of 
it,  the  gift  is  void.    And  if  one  should  give  land  with  the 
crop  upon  it,   or  a  tree  with  the  fruit  on  it,  and  make 
delivery  of  both,  and  a  right  should  then  be  established 
in  the  crop  or  the  fruit,  the  gift  in  the  land  or  trees  is 
void.    A  person  makes  a  gift  of  his  land  with  the  crop  on 
it,  and  cuts  and  delivers  the  crop,  after  which  a  right  is 
established  in  one  of  them,  the  gift  is  void  as  to  the 
other. 

"  When  a  man  has  given  property  which  is  in  muzari- 

Gift  by  one  baty  i,  6.,  invested  in  partnership  business,  to  the  muzdriby 

Sfther  of  a  *'  «''  managing  partner,  and  part  of  it  is  in  his  hands,  and 

share  in  the   part   of  it  due   by  others,   the  gift  is  lawful  as  to  the 

nnlawful.       former,   but  as  to  the  remainder  it  is  lawful  only  if  the 

donor  have  said,  *  Take  possession ; '  and  if  any  part  of 
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the  property  be  profit,  the  gift  is  not  lawful.  When  one  of  Lbctuiib  li. 
two  partners  has  said,  '  I  have  given  thee  my  share  of  the 
profit/  it  has  been  said  that  if  the  property  itself  be  in 
existence,  the  gift  is  not  valid,  by  reason  of  its  being 
mvshad  in  what  admits  of  partition ;  but  if  the  partner 
has  lost  the  property,  the  gift  is  valid  by  reason  of  its 
being  an  iskdty  or  extinction  of  right.*' 

It  will  be  seen  from  the  above  extract,  which  has  been 
given  m  extensoy  in  order  to  bring  clearly  before  you  the 
condition  of  society  in  which  the  rules  were  promulgated, 
what  were  the  subjects  to  which  they  were  in  the  main 
applicable. 

The  principles,  therefore,  have  been  construed  by  the     Kahz-ui- 

JcAmilfOr  com' 

later  lawyers  most  liberally,  as  I  shall  endeavour  to  show,  piete  poBaes- 
and  also  to  prove  that  the  spirit  of  the  Mahommedan  Law,  *^°^' 
even  where  it  has  been  subjected  to  patristic  influences, 
is  in  accord  with  the  requirements  of  progress.  Bearing  in 
mind  the  principle,  that  possession  validates  an  imperfect 
or  incomplete  gift,  the  author  of  the  Majma^-uL-Anhar^ 
defines  thus  the  term  hihz-^ul-hamily  ^'  complete  posses- 
sion : — and  the  meaning  of  kabz-vJr-MmU  (complete  seisin) 
with  reference  to  moveables  depends  upon  their  nature, 
and  with  reference  to  immoveable  property  as  is  suitable 
to  its  nature,  as  the  taking  of  the  key  of  a  house,  which  is 
equivalent  to  its  seisin."  *  *  *  "According  to  Abu 
Hanif a,  if  a  person  make  a  gift  of  his  house  to  two  people, 
it  is  not  valid  and  (this  is  his  view)  regarding  all  objects 
which  are  capable  of  division,  but  according  to  the  two 
disciples  the  gift  is  valid."  *  Nor  is  it  valid  according  to 
Abu  Hanifa,  if  the  donor  define  the  shares.  ^^  But  the 
accepted  doctrine  is  directly  opposed  to  his  view.  K  a 
man  make  a  gift  of  a  moiety  of  his  house  in  favour  of  one 

>  p.  842. 

'  FAtAwa-i-Kazi  Khan,  (Gal.  Ed.  II,  p.  282.) 
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Lecture  II.  person  and  of  the  other  half  in  favopr  of  another  person, 
and  deliver  the  same  to  both  simnltaneonsly  ( ^  )  it  is  a 
valid  gift.  But  if  the  delivery  to  one  is  before  the  other, 
it  would  not  be  valid,  although  Abu  Hanif a  says  it  is  not 
valid  in  either  case.'*  ^ 
A  hiba-bHrm/ushad  or  a  gift  of  an  undivided  joint  proper- 

perfeou  an    ^J  does  uot  appear,  therefore,  to  be  void  but  only  invalid, 

invaUd  gift,    ^j^^  possession  remedies  the  defect. 

The  Majma^JrAnhar^  says   ^'  and  Yakub  Pasha  has 
held,  that  if  a  person  make  a  gift  to  two  persons  of  a 
thing  which  is   capable  of  division,  that  is  an  invalid 
hibay  but  it  is  not   {baMl)   void  according  to  Imam  Abti 
Hanifa,  so  if  the  donees  take  possession,  it  establishes  pro- 
perty in  them  according  to  his  saying  and  the  faiwa  is 
according  to  it."    This  view  is  in  exact  accordance  with 
what  Sudr-ush-Shahid  holds.     That  a  right  of  property 
in  a  share  of  a  joint  undivided  property  comes  into 
existence  upon  possession  being  taken  of  it  is  clear  from 
the  following  passage  in  the  Majma^id-Anhar : — "  In  the 
Jdma-^Fusidain  and  Bdzdziah  it  is  stated  that  hSbor-i- 
fdsid  is  perfected  by  possession  and  the/atoa  is  according 
to  this,  though  some  have  said,  the  other  is  correct,  but 
the  word  fahva  is  stronger  than  correct."     Begarding 
the  words  of  the  author  that  muahaa  prevents  the  com- 
pleteness of  a  gift,  the  commentator  says,  ^*  the  reason  is 
that  seisin  is  necessary,  so  it  is  mentioned  in  the  Fustdainy 
but  Zailye  has  held  that  the  gift  of  such  a  thing  in  which 
the  right  of  the  donor  is  attached  is  invalid,  and  in  the 
Imadiah  it  is  stated  that  the  gift  is  only  incomplete ;  and 
Hamawi  has  stated  in  his   commentary  on  the  Ashbah 
that  this  doctrine  is  subject  to  two  sayings  owing  to 
which  difference  has  arisen  regarding  such  nmshad  which 

1  Kazi  Khan,  p.  282. 
>  p.  345. 
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is  capable  of  division,  that  is,  whether  such  Mba  is  void  l»ctubk  il. 
or  only  incomplete,  hut  it  i8  more  correct  that  it  is  incomplete 
as  is  stated  m  ths  Bazaziah.  And  in  the  Durrur-vl'Ahkdm^ 
it  is  stated  that  an  invalid  Mba  (gift)  confers  the  right  of 
property  by  possession  and  the  fatwa  is  upon  this,  so  in 
the  Fusulain,'* 

The  Badd-^id-Muhiar  commenting  on  the  above  says^ 
*^  in  the  Durrwr  it  is  stated  from  the  Fusulain  that  posses- 
sion imder  an  invalid  gift  would  avail  to  establish  the 
right  of  property  and  the  fatwa  is  in  accordance  with 
this.  And  so  also  it  is  stated  in  the  Bazaziah^  which  is 
contrary  to  what  is  mentioned  as  correct  in  the  Imadiah,^* 
but  the  word  fatwa  is  stronger  than  the  word  correct  Ac.  * 

Actual  possession,  however,  does  not  seem  to  be  neces- 
sary to  complete  the  hibay  or  at  least  to  destroy  the  de- 
fect arising  from  the  fact  of  a  certain  property  heingpluri- 
bus  c&mmnims.  The  authority  to  take  possession  is  re- 
garded by  the  jurists  as  sufficient. 

^^  In  the  Himddia  it  is  stated  from  the  Jdma-uUFatd- 
way  that  if  a  person  make  a  gift  of  the  crop  which  is  ^^jf^g  ™f 
standing  on  the  land,  or  of  the  dates  which  are  hanging  Bossion. 
on  the  trees,  or  of  the  scabbard  which  is  on  the  scimetar, 
or  of  a  building,  or  of  dinars  which  are  owing  from  another 
person,  or  of  anything  which  may  be  measured,  and 
authorize  (the  donee)  to  reap  it,  or  to  take  it  down,  or  to 
take  it  off,  or  to  take  possession  thereof,  or  to  measure  it, 
and  {the  donee)  has  done  it,  it  is  vaUd  by  a  liberal  interpre- 

*    p.  272. 

Vol.  IV,  p.  781.    i>uaJ'i  ^Ui\  IfJ^lit 
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Lecture  II.  tation.^  '*  And,  again,  "  if  the  donor  himself  or  his  deputy 
makes  a  division,  or  if  the  donor  authorizes  the  donee  to 
make  the  division  with  his  partner,  this  makes  the  gift 
complete  (iamiZ).*'*  And  this  opinion  is  still  further 
enforced  by  reference  to  Kazi  Khan.  ^^  If  a  gift  be  made 
to  a  man,  and  he  appoint  two  persons  to  take  possession 
on  his  behalf,  and  they  both  take  possession,  that  is 
lawful  as  is  stated  in  Eazi  Khan."  ^ 
From  the  examples  given  in  the  Arabian  law  works,  it 
Doctrine  of  can  easily  be  inferred  that  the  doctrine  of  mtuthad  was  appli- 

tnuifhad  not 

Applicable  to  cablc  Only  to  small  plots  of  lands  and  houses ;  it  does  not 
zenundans.  gggj^  ^o  havc  been  contemplated  by  the  Arabian  jurists, 
that  the  doctrine  should  be  applicable  to  specific  shares 
in  large  estates  or  zemindaris.  At  the  time  when  this 
doctrine  was  first  enunciated  among  the  Hanafis,  there 
does  not  appear,  from  contemporaneous  records,  to  have 
existed  large  estates  such  as  are  known  to  us  in  this 
country.  The  Arab  conquest  had  broken  up  the  landed 
proprietary  of  ancient  Persia,  and  the  Dehkan]who  was  a  z^ 
mindar  under  the  Sassanides  became  a  mere  husbandman. 
Under  the  Arab  rule,  the  land  of  the  country  was  distii- 
buted  either  among  the  Arab  colonists,  or  allowed  to  re- 
main in  the  hands  of  the  old  proprietors  on  a  scale  which 
would  prevent  them  forming  a  combination  to  destroy  the 
new  government ;  such  seems  to  have  been  the  economic 
condition  of  society  about  the  beginning  of  the  Hanafi 
law,  and  the  time  when  the  early  jurists  of  that  school 
flourished.     The  wealth  of  the  people  was  chiefly  derived 

^    Radd'Ul'Muhtdr  (Shami),  Vol.  IV,  p.  782. 
«    Ibid.,  p.  780. 

Delivery  of  poBBession  (taslim)  is  presumed.      •   *H1  ^  ^  <*^iJ^ 
»    Ibid.,  p.  779. 


HIBA   OB   GIFT   8IKPLS.  89 

from  common  trade,  immense  flocks  of  sheep  and  goats,  Lkctube  li. 
large  groves  and  plantations.    Apparently,  therefore,  the 
doctrine  of  rwashad  was  not  intended  to  apply  to  large 
landed  estates  such  as  came  into  existence  in  later  times. 

The  Judicial  Committee  of  the  Privy  Council,  in  the 
case  of  Abedoonnissa  y.  Ameeroonnissay  discussed  the  ques-    Ahedoon- 
tion  whether  the  objection  of  invalidity  to  a  gift  on  the  eerotymiusa, 
ground  of  mvshad  was  applicable  to  shares  in  a  zemin- 
dary  which  themselves  paid  revenue  separately. 

^^  A  legal  objection  to  the  validity  of  these  gifts  was 
made  in  the  High  Court  on  the  ground  that  the  gift  of 
mushady  or  an  undivided  part  in  property  capable  of  parti- 
tion, was  by  Mahommedan  law  invalid.  This  point  ap- 
pears to  have  been  taken  for  the  first  time  in  the  High 
Court,  and  was  argued  at  this  bar.  That  a  rule  of  this 
kind  does  exist  in  Mahommedan  law  with  regard  to  some 
subjects  of  gift  is  plain.  The  Heddya  gives  the  two 
reasons  on  which  it  is  founded:  First,  that  complete 
seisin  being  a  necessary  condition  in  cases  of  gift,  and 
this  being  impracticable  with  respect  to  an  indefinite  part 
of  a  divisible  thing,  the  condition  cannot  be  performed ; 
and,  secondly,  because  it  would  throw  a  burden  on  the 
donor,  he  had  not  engaged  for,  via.,  to  make  a  division. 
(See  Book  ^y^,  c.  i,  8  vol.  293.)  Instances  are  given  by 
the  writers  of  undivided  things  which  cannot  be  given, 
such  as  fruit  unplucked  from  the  tree,  and  crops  unsever- 
ed  from  the  land.  It  is  obvious  that  with  regard  to 
things  of  this  nature  separate  possession  cannot  be  given 
in  their  undivided  state,  and  confusion  might  thus  be  crea- 
ted between  donor  and  donee  which  the  law  will  not  allow." 

**  In  the  present  case  the  subjects  of  the  gift  are  definite 
shares  in  certain  zemindaris,  the  nature  of  the  right  in 
them  being  defined  and  regulated  by  the  public  Acts  of 
the  British  Government." 
12 
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Lbctcbk  II.  "  The  High  Court,  after  stating  that  the  aharea,  were  for 
revenoe  purposes  distinct  estates,  each  having  a  separate 
number  in  the  Collector's  books,  and  each  being  liable  to 
the  Government  only  for  its  own  separately  assessed  re- 
venue, and  further  that  the  proprietor  collected  a  definite 
share  of  the  rents  from  the  ryots,  and  had  a  right  to  this 
definite  share  and  no  more,  held  that  the  rule  of  the 
Mahommedan  law  did  not  apply  to  property  of  that 
description." 

"  In  their  Lordships'  opinion  this  view  of  the  High 
Court  is  correct.  The  principle  of  the  rule  and  the 
reasons  on  which  it  is  founded  do  not  in  their  judgment 
apply  to  property  of  the  peculiar  description  of  these  de- 
finite shares  in  zemindaris,  which  are  in  their  nature 
separate  estates  with  separate  and  defined  rents.  It  was 
insisted  by  Mr.  Leith  that  the  land  itself  being  undivided, 
and  the  owners  of  the  shares  entitled  to  require  partition 
of  it,  the  property  remained  mashfia.  But  although  this 
right  may  exist,  the  shares  in  zemindaris  appear  to  their 
Lordships  to  he,  from  the  special  legislation  relating  to 
them,  in  themselves  and  before  any  partition  of  the  land, 
definite  estates,  capable  of  distinct  enjoyment  by  percep- 
tion of  the  separate  and  defined  rents  belonging  to  them, 
and  therefore  not  falling  within  the  principle  and  reason 
of  the  law  relating  to  rmukaa." 

When  a  gift  bit-mv^kad  is  made  of  property  that  does 
not  admit  of  partition,  it  is  a  condition  of  the  gift  that 
the  quantity  be  known  or  specified,^  for  if  one  were  to  give 
his  share,  the  share  being  unknown,  the  gift  would  not  be 
Lawful  as  ignorance  of  the  share  might  lead  to  disputes.' 
UffarKhnn  In  the  Case  of  Jaffar  Khan  v.  Eubshee  Bihi>  it  was  held  by 

'  '  Bahiba  Begum  y.  Atehamatm  and  others,  4  Mod.  Beporta,  p.  IIS 

'  Fat&na-i-Alungiri,  IV,  p.  S23. 
'  1  Sal.  Eep.,  p,  12. 
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the  Sudder  Court,  that  a  gift  of  land  forming  part  of  joint  Lbcttoe  II. 
property  to  be  valid  must  be  distinct,  and  the  boundaries 
and  extent  of  the  property  given  be  known. 

The  older  rulings  of  the  Sudder  Court,  it  must  be  ad- 
mitted, gave  effect  to  the  objection  based  on  the  ground 
of  nmahad  to  an  extent  perhaps  not  warranted  by  the 
spirit  of  the  Mahommedan  Law.^  But  the  more  recent 
decisions  of  the  High  Courts  of  Calcutta  and  Allahabad 
have  taken  a  broader  view  of  the  question,  and  more  in 
accordance  with  the  principles  enunciated  in  modem 
works  like  the  MajmoruL-Anhar  and  the  Baddrvl-Muhidr. 
In  the  case  of  Jewcm  Buksh  v.  IrrUiaz  Begumy^  however,  Jewan 
the  learned  judges  seem  to  have  gone  beyond  the  limits  inuiaz  Begum. 
laid  down  by  the  modem  Mahommedan  jurists.  In  that 
case,  the  daughter  of  a  deceased  Mahommedan  sued  to 
set  aside  a  gift  of  her  father's  estate  made  by  him  during 
his  lifetime  to  the  defendant  his  eldest  son,  and  for 
possession  of  her  share.  It  appeared  that  the  gift  to 
the  defendant  by  the  father  comprised,  amongst  other 
properties,  one-third  share  in  certain  joint  and  undivided 
zemindary  villages.  As  the  holder  of  these  shares,  the  de- 
fendant's father  was  entitled  to  a  one-third  share  of  the 
profits  of  the  villages  after  payment  of  the  Government 
revenue  village  expenses  and  costs  of  collection.  The 
plaintiff  contended  that  the  gift  of  these  shares  was  in- 
valid on  the  ground  of  mushad.  The  High  Court  held, 
that  the  gift  of  a  defined  share  of  landed  estates  was  not 
open  to  the  objection  of  mushoAy  a  defined  share  in  a  landed 
estate  being  separate  property.  This  view  appears  to  go 
beyond  the  expositions  of  the  Musulman  jurists,  though 

1  Mter  Abdul  Kwreem  t.  Mu88t.  Fiickrufi/nissa  Begum,  3  Sel.  Reports, 
p.  44  note ;  8yud  Shah  Btmt  Ally  r.  8yed  Shah  Imam-ud-din,  3  Sel.  Rep., 
p.  176 ;  lfiM«e.  Khawwm  Jawn  v.  Muaat.  Jaun  Bibee^  4  Sel.  Reports,  p.  210. 

»  I.  L.  R.,  2  AU.  p.  93. 
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Kasim 
Eussain  and 
another  ▼. 
S/iari/-un- 
nissa. 


Lbctukb  II.  it  may  not  probably  be  inconsifltent  with  the  spirit  of  the 

law. 

In  Kasim  Huuain  and  another  v.  Bharif-vmrmMa,^  in 
which  the  gift  was  by  one  person  of  two  donees,  the 
Kiba/iMvnubk  was  in  the  following  terms  :— 

"  I  Bechi  do  hereby  declare  that  one-twelfth  ftMuifi 
share,  and  a  dwelling-house  containing  a  room  facing 
north  and  east,   and  five  yards  of  land  in  front  thereof, 
two  halls  {daUm)  facing  the  east,  a  door,  a  privy,  a  conrt^ 
yard  and  a  stair-case  constitute  my  ancestral  property, 
and  are  held  by  me  under  a  partition  deed.    I  have  made 
Kasim  Huasain  and  Nazim  Hussain  (defendants)  absolute 
owners  of  the  above  property  together  vnth  all  its  bound- 
aries, *  asU '   and  *  dahkUi '    rights,   whether  large    or 
small,  and  appertaining  to  it.    The  property  is  free  from 
the  right  of  any  one  else  and  unincumbered  by  hypothe- 
cation, charge,  gift,  sale  or  mortgage.    There  is  nothing  to 
prevent  the  validity  of  the  transfer,  and  the  property  is 
in  my  exclusive  possession  up  to  this  day,  and  I  have 
placed  them  in  proprietary  possession  thereof.    Neither 
I  or  my  heirs  have  any  right  or  interest  left  in  it.    I  have 
substituted   {Kasim  Hussain  and  Nasim  Huesadn)  on  the 
following  terms : — ^During  my  lifetime  the  income  of  the 
property  shall  remain  under  my  control ;  after  my  death 
they  shall  become  absolute  proprietors  thereof  in  equal 
shares,  and  apply  its  income  to  meet  their  necessary  ex- 
penses, they  shall  not  have  power  at  any  time  to  transfer  or 
create  a  charge  upon  the  property ;  should  they  directly  or 
indirectly  transfer  the  property,  such  transfer  shall  be 
invalid  in  Court  in  face  of  this  instrument." 

Upon  a  suit  by  one  of  her  heirs,  two  grounds  were  taken 
to  set  aside  the  deed,  first  that  it  was  a  will,  and  therefore 
invalid  as  regards  two-thirds,  being  without  the  consent 

>  I.  L.  B.,  5  All.  p.  285. 
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of  lieirB/  second,  that  the  gift  was  bad  on  account  of  i*»ctum  U, 
m/ushad.  With  reference  to  Hke  first  objection,  the  learned 
judges  held  as  follows : — 

<<  The  deed  purports  to  transfer  the  title  in  the  donor's 
share  in  the  muafi  state  to  the  defendants  and  constitutes 
them  proprietors,  but  reserves  to  the  donor  the  income  for 
life.  A  gift  of  specific  shares  is  not  open  to  objection  un- 
der Mahommedan  Law,  and  the  gift  is  not  otherwise  void 
bj  reason  of  the  condition  for  reserving  to  the  donor  the 
profits  either  for  want  of  the  seisin  required  by  Mahomme- 
dan Law  of  the  property  given,  or  in  consequence  of  the 
condition  vitiating  the  gift.  It  was  held  by  the  Privy 
C!ouncil  in  NoAvah  Umjad  AUy  Khcun  v.  Mohniumdee  Begwn 
that  though  the  transfer  of  a  legal  title  will  satisfy  that 
provision  of  the  Mahommedan  Law  which  relates  to  the 
point  of  seisin  in  its  legal  and  technical  sense,  yet  that 
alone  will  not  suffice  when  no  intention  exists  to  transfer 
the  beneficial  ownership  either  present  or  future,  but 
when  there  is  real  transfer  of  property  by  a  donor  in  his 
lifetime  under  the  Mahommedan  Law,  reserving  not  the 
dominion  over  the  corpus  of  the  property,  nor  any  share  of 
dominion  over  the  corjpv4i,  but  simply  stipulating  for,  and 
obtaining  a  right  to  the  recurring  produce  during  his 
lifetime,  there  will  be  a  complete  gift  by  Mahommedan 
Law.    Their  Lordships  observe : — 

*  The  text  of  the  Hedaya  seems  to  include  the  yery 
proposition  and  to  negative  it.  The  thing  to  be  returned 
is  not  identical  but  something  different.  See  Heddya, 
Chap.  Gifts,  Vol.  Ill,  Book  XXX,  p.  294,  where  the  objec- 
tion being  raised  that  a  participation  of  property  in  the 
thing  given  invalidates  the  gift,  the  answer  is,  the  donor  is 
subjected  to  a  participation  in  a  thing  which  is  not  the  sub- 
ject of  his  grant,  namely,  the  use  of  the  whole  indivisible 

^  11  Moore's  Ind.  App.  p.  510. 
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LicTTBB  n.  artide,  for  his  gift  related  to  the  subfltaiice  of  the  article 
not  to  the  use  of  it.'  In  that  case  the  subject  of  the  gift 
was  Govemment  PromisBory  Notes,  the  interest  of  which 
had  been  reserved  by  the  donor,  and  their  Lordships  go  on 
to  say  ; — *  Again,  Lf  the  agreement  for  the  reeervatiou  of 
the  interest  to  the  father  for  his  life  be  treated  as  a  re- 
pngnant  condition,  repognant  to  the  whole  enjoyment  by 
the  donee — here  the  Mahommedan  Law  defeats  not  the 
grant  bat  the  condition  Hedaya,  Chap.  Gifts,  Vol.  Ill, 
Book  XXX,  p.  307.'  The  mere  reservation  of  the  income 
of  the  estate  will  not  therefore  vitiate  the  gift,  and  the 
Sabordinate  Judge's  finding  in  this  respect  is  erroneons. 
The  deed  contained  a  condition  against  alienation,  bat 
that  will  not  vitiate  the  gift.  With  reference  to  the 
second  gronnd  of  objection  the  learned  judges  said  as 
follows : — 

"  The  appellant's  objection  as  to  the  finding  in  respect 
of  the  staircase,  door  and  privy  is  also  valid.  This  portion 
of  the  gift  his  been  disallowed  because  the  above  things 
are  undivided," 

"  On  this  subject  Heddya  on  *  Gifts  ',  Book  XXX,  Ch.  I 
is  as  follows  : — '  A  gift  of  part  of  a  thing  which  is  capa- 
ble of  division  is  not  valid,  unless  the  said  paxt  be  divided 
off,  and  separated  from  the  property  of  the  donor,  but  the 
gift  of  part  of  an  indivisible  thing  is  valid.'  The  things 
referred  to  appear  to  be  common  to  the  occupants  of  the 
premises  which  in  other  respects  were  divided,  and  are 
incapable  of  division,  and  the  donor  gave  all  her  interest 
in  them  to  the  donees,  the  gift  is  not,  in  consequence,  in- 
valid. It  is  obvioosly  absord  to  give  effect  to  the  gift  in 
respect  of  a  house,  and  disallow  all  means  of  ingress  and 
egress.' " 

A  gift  of  a  property  jointly  to  two  donees  is  valid  if 
they   are   authorized   to   make   a  partition  among  them- 


7      \ 
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selves,  or  if  they  take  possession  of  the  subject-matter  of  i-^ctum  n. 

the  gift.    But  there  seems  to  be  a  doubt  when  one  of  the 

donees  is  a  minor  and  the  other  an  adult.     ^'  Some  of  our 

doctors/'  says  the  Baddrvl-MuJddr,  *^  are  of  opinion,  that  if 

a  gift  is  to  a  minor  and  an  adult  jointly  without  division 

of  their  specific  shares  in  muahad  property  it  is  invaUd, 

and  as  the  minor  cannot  himself  take  possession  of  his 

share,  the  gift  cannot  be  completed."    According  to  Abu 

Hanif a,  however,  as  already  stated,  there  is  no  distinction 

whether  the  gift  is  made  to  two  Jccibir  or  adults,  or 

one  adult  and  the  other  a  mmor  or  both  minors. 

And  again,  '^  if  the  gift  is  to  one  adult  and  one  minor, 
the  latter  being  in  the  parwa/rish  (custody)  of  the  former, 
or  to  two  sons  one  adult  and  the  other  a  minor,  it  is  not 
valid."  The  reason  upon  which  these  principles  are 
founded  appears  far-fetched,  though  the  Allahabad  High 
Court  apparently  recognized  it  in  the  case  of  Niadmrud-  Nizum-ud- 
dm  V.  Zahida  BUbi^  Bihi, 

In  this  case  it  appeared  that  one  Sheikh  Kadir  Buksh 
devised  certain  property  amounting  to  a  one-fourth  share 
of  his  estate  to  his  eldest  son  Zahir-ud-din,  subject,  how- 
ever to  this  reservation,  viz,,  that  a  portion  of  the  property 
situate  on  the  north  side  of  the  river  Bavi,  and  consisting 
of  '^  lakheraj  lands  should  pass  on  the  testator's  death  to 
Zahir-ud-din,  but  that  the  remainder  situate  on  the  south 
of  the  river  should  be  held  and  possessed  by  the  testator's 
youngest  son  Aman-uUah  for  the  purpose  of  collecting 
and  paying  the  revenue  due  on  both  portions  without 
any  rendition  of  accounts,  until  such  time  as  a  competent 
son  should  be  bom  to  Zahir-ud-din,"  the  reason  being  that 
Zahir-ud-din  was  unfit  to  look  after  the  lands  paying 
revenue  to  Gk>vemment.  On  the  death  of  their  father, 
Zahir-ud-din  and  Aman-ullah  held  and  possessed  the  pro- 

^  6  N.  W.  P.,  H.  C.  EeporUi,  p.  638. 
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liBcnm  n.  perty  aboTe-mentioned  in  acoordanoe  wiiJi  the  will  at  the 
testator.  On  the  lat  of  September,  1864,  Zahir-od-din 
executed  a  deed  of  gift  of  the  one-fifth  share  derised  to 
him  in  favoni'  of  two  of  hiB  sons,  Nizam-nd-din  and 
SadT'ad-din  a  minor.  "So  meniioa  was  made  in  the  deed 
aa  to  the  respectiTe  shares  of  the  brothen,  <»  as  to  the 
manner  in  which  the  propertj  was  to  be  held  or  divided. 
The  deed  was  dnly  registered,  and  matation  of  names 
was  effected  in  respect  of  the  lands  on  the  nortit  of 
the  river  Ban  in  the  same  year.  Zahir-nd-din  died  in 
1869,  leaving  several  daoghtera  and  a  minor  bihi,  bom 
after  the  execntion  of  the  deed  of  gift  in  favonr  of 
Nizam-nd-din  and  Sadr-nd-din,  never  having  held  pos- 
session of  the  property  on  the  Boath  nde  of  the  Bavi, 
which  had  remained  in  the  possession  of  Aman-nUah  and 
his  son,  who  rend^^  no  aocoonts  <^  profits  to  Zahir^ 
nd-din,  and  it  was  not  till  the  year  1871  that  the  donees 
obtained  poasesstoa.  With  regard  to  the  property  on  the 
north  bank  of  the  Bavi,  it  appeared  that  the  donees  had 
been  pat  into  immediate  possession.  Upon  a  salt  institated 
by  Zabeda  Bibi,  one  of  Zahir-nd-din's  daoghters,  to  recover 
the  share  of  the  property  left  by  heo-  &£hiv  to  which  she  was 
entitled  under  the  Hahonunedan  Law,  by  the  canoelmeBt 
of  the  deed  of  gift,  the  first  court  held  that  the  deed  was 
Talid,the  property  given  being  therein  defined  and  specified. 
The  Lower  Appellate  Coort  reversed  the  decree  and  re- 
manded the  case  for  the  determination  of  the  unonnt  of  the 
mesne  profits  due  to  the  plaintiff,  holding  that  the  deed  was, 
under  Mahommedan  Law,  invalid,  as  the  gift  had  been  made 
without  division  or  detail  of  the  respective  shares  of  the 
donees  and  aa  the  donees  had  not  obtained  possession  of  a 
portion  of  the  pr(^>erty,  vu.,  that  sitnate  on  the  sonth  of  the 
river  Bavi,  till  after  the  decease  of  the  donee.  The  Coort, 
however,  did  not  distinctly  determine  whether  the  deed 
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had  operated  immediately  in  respect  of  the  portion  lying  on  Lkctubr  ii. 
the  north  of  the  river.  It  found  that  there  were  no  good 
reasons  for  thinking  the  donor  insane,  or  even  a  simple- 
ton, although  his  father  had  ref osed  to  allow  him  to  ma- 
nage lands  paying  revenue.  In  special  appeal,  the  princi- 
pal grounds  were  to  the  effect  that  the  deed  of  gift  was 
not  invalid  under  the  Mahommedan  Law,  as  the  donees 
had  received  such  possession  as  the  donor  could  grant  of 
the  lands  on  the  south  of  the  Bavi,  and  had  received  ac- 
tual possession  of  those  on  the  north,  and,  although  a 
gift  of  undivided  property  was  contrary  to  that  law,  yet, 
as  the  donees  had  obtained  possession,  the  gift  was  not 
absolutely  invalid. 

The  High  Court  held  as  follows  : — 

^^  In  this  case  the  claim  of  the  plaintiff  to  a  daughter's 
share  in  the  estate  left  by  her  father,  Zahir-ud-din,  is  re- 
sisted on  the  ground  of  a  deed  of  gift  executed  by  him,  a 
somewhat  weak  person,  in  favour  of  the  appellants,  his 
sons,  in  1864.  Another  son  was  bom  to  him  after  that 
date,  so  that  the  effect  of  the  deed  is  to  exclude  from  in- 
heritance, for  no  sufficient  apparent  cause,  the  younger  son 
as  well  as  several  daughters.  The  Court  of  first  instance, 
holding  the  deed  to  be  valid,  dismissed  the  claim.  The 
lower  appellate  Court  considered  the  deed  to  be  invalid 
for  three  reasons :  (1)  that  the  property,  the  subject  of  the 
gift,  being  capable  of  partition,  had  not  been  divided  be- 
tween the  two  donees ;  (2)  that  part  of  it  was  not  at  the 
time  of  the  execution  of  the  deed  in  the  possession  of 
the  donor  himself ;  and  (3)  could  not  therefore  be  trans- 
ferred by  him  to  them.  As  to  the  other  portion  of  the 
property,  which  was  admittedly  in  his  possession  at  that 
time,  the  lower  Courts  have  not  enquired  or  found  so 
carefully  as  they  should  have  done  whether  the  deed 
took  effect  before  Zahir-ud-din's  death.  If  it  operated 
13 
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Lecture  II.  immediately  in  respect  of  the  property  on  the  north  side 
of  the  river  Bavi,  and  the  opinion  of  the  lower  Courts 
seems  to  lean  to  this  view,  which  is  also  supported  by 
good  prima  facts  evidence,  we  should  not  be  able  to  allow 
that  it  had  failed  to  operate  in  respect  of  the  property  on 
the  south  side  of  the  same  river.  The  latter  portion  of 
the  property  was  in  the  charge  of  a  trustee,  who  was 
bound  to  pay  out  of  its  profits  the  whole  of  the  revenue 
assessed  on  both  portions.  The  person  or  persons  in 
possession  of  the  northern  portion  could  scarcely  be 
deemed  to  be  out  of  possession  of,  and  not  to  derive  any 
benefit  from  the  other  portion  which  paid  the  revenue 
due  from  him  or  them.  At  all  events  the  donor  gave  to 
the  donees  such  possession  as  he  himself  had,  and  could 
give,  of  the  southern  portion.  But,  although  the  sound- 
ness of  the  2nd  and  8rd  reasons  of  the  Judge's  decision 
may  be  doubted,  we  are  not  prepared  to  say  that  his  first 
reason  is  wrong.  The  general  rule  of  the  Mahommedan 
Law  is  that  anything  which  is  capable  of  division, 
when  given  to  two  persons,  should  be  divided  by  the 
donor  at  the  time  of  the  gift,  or  immediately  subsequent 
thereto  and  prior  to  the  delivery  to  the  donees,  in  order 
that  the  objection  of  confusion  may  be  avoided,  and  full 
and  complete  seisin  obtained.  But  it  is  contended  on 
behalf  of  the  appellants  that,  although  the  gift  of  undi- 
vided property  is  contrary  to  law,  it  is  not,  if  the  donees 
have  obtained  possession  of  it,  absolutely  invalid.  This 
contention  is  supported  by  the  opinion  of  the  two  disci- 
ples, while  it  is  opposed  to  that  of  Hanif  a.  But  it  ap- 
pears from  a  passage  in  the  Durr-^aJr^rimkhtar  and  a  pas- 
sage in  the  Fatawa-^/^Alamgiriy  that  in  a  special  case  like 
the  present  in  which  one  of  two  donees  is  an  adxdt,  and 
the  other  an  infant  son,  a  gift  of  undivided  property  is 
absolutely  invalid,  not  merely /<md  but  batil.     The  reason 
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of  this  rale  is  explained,  and  although  the  rale  may,  it  is  I^'ctubb  ii. 
intimated,  be  evaded  by  a  particnlar  device,  which  is  not 
quite  clearly  intelligible,  there  is  no  pretence  that  such 
device  was  employed  by  the  parties  to  the  deed  in  ques- 
tion in  this  case." 

*^  The  weight  of  authority  appears  then  to  be  in  favour 
of  the  conclusion  at  which  the  lower  appellate  Court  has 
arrived,  and  that  conclusion  may  be  upheld  upon  the  basis 
of  Mahommedan  Law.  Had  it  been  otherwise,  it  might 
have  been  our  duty  to  consider  whether  we  were  bound 
strictly  to  apply  Mahommedan  Law  to  the  case,  or  to  deal 
with,  and  dispose  of  it  according  to  the  principles  of 
equity,  justice,  and  good  conscience.  Without  entering 
upon  such  a  discussion,  we  may  content  ourselves  with 
remarking  that,  as  the  deed  is  found  to  be  invalid  under 
Mahommedan  Law,  justice,  equiiy,  and  good  conscience 
do  not,  under  the  circumstances  to  which  we  have  ad- 
verted, require  us  to  maintain  it.  Twelve  years  Lave  not 
elapsed  since  it  was  executed,  and  the  heirs  of  Zahir-ud-din, 
who  might,  were  he  still  alive,  set  it  aside  as  not  binding 
on  himself,  are  fully  competent  to  impugn  its  validity." 

It  is  somewhat  difKcult  to  follow  the  reasoning  in  the 
latter  portion  of  the  judgment,  and  it  would  seem  that 
the  reason  upon  which  the  Hanifi  doctrine  is  founded,  has 
been,  to  some  extent,  missed.  There  can  be  no  question 
that  the  principle  owes  its  origin,  as  has  already  been  infant  and 
pointed  out,  to  the  fear  displayed  by  Hanafi  lawyers  re-  *^^*  J^^''**^- 
garding  the  enjoyment  of  a  joint  undivided  property. 
It  is  supposed  that  when  a  gift  is  made  to  A.  (who  is 
8vd  juris)  and  B  (a  minor  living  under  the  guardianship 
of  A,)  the  possession  of  B  will  be  so  confused  as  to  give 
rise  to  considerable  disputes.  Similarly,  when  a  gift  is 
made  jointly  to  an  infant  and  an  adult  son,  the  father 
would,  qud  guardian  remain  in  possession  of  the  infant 
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LxcTUBi  II.  son's  share,  whereas  the  adult  son  would  take  possession  of 
the  share  given  to  him.  The  enjoyment  of  the  property 
consequently  by  the  two  donees  would  be  likely  to  create 
confusion,  not  only  among  themselves  but  also  among 
them  and  the  donor.  And  this  confusion  and  difficulty 
would  be  enhanced,  in  case  there  happened  to  be  creditors 
of  the  father,  who  alleged  that  the  gift  was  in  fraud  upon 
them.  Looked  at  from  this  point  of  view  it  would  appear 
extremely  probable  the  principle  was  originally  framed, 
partly  with  the  object  of  protecting  creditors  and 
partly  with  the  object  of  avoiding  all  question,  on  the 
part  of  the  donor  or  his  representatives,  as  to  the  com- 
pleteness of  the  transaction.  The  donee  takes  under 
an  act  of  bounty  or  mere  tabwrru  {^j^)>  As  a  mere 
volunteer,  his  title  to  the  gift  is  not  perfected,  until  the 
donor  has  completely  manifested  his  intention  to  vest 
the  property  in  him.  This  intention  is  evidenced  by  his 
placing  the  donee  in  possession  of  the  subject  of  the  gift 
or  by  authorizing  him  to  take  possession  of  it,  and  by  so 
differentiating  it  from  his  other  properties  or  those  belong- 
ing to  his  co-sharers,  as  to  leave  no  room  for  confusion. 
(Jntil  this  is  done  there  is  no  Kdbz^hdmil  and  the  gift  is 
a  mere  inchoate  act  of  bounty .^  If  the  donee  is  an  infant, 
the  necessary  possession  should  be  delivered  to  his  guar- 
dian. But  if  there  are  no  creditors,  for  whose  debts  such 
property  would  be  liable,  and  if  possession  has  been  taken 
and  held  under  the  gift,  it  would  not  be  invalid.  And  it 
must  be  borne  in  mind  that  in  this  country,  in  relation  to 
the  gift  of  landed  properties,  the  law  respecting  mutation 
of  names  and  other  statutory  provisions,  for  evidencing 
a  bona  fide  transfer  of  property,  affords  a  sufficient  guar- 
antee against  any  apprehension  of  mere  ienami  transao 
tions. 

*  Comp.  Kekevoich  v.  Mawningy  1  De.  G.,  M.  k  6.  p.  176. 
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That  the  developed  Hanafi  law  itself  disapproves  of  the  I^Rctubk  it, 
strictness  of  the  rule,  is  amply  shown  by  the  following  d^ 
vice  pointed  out  by  the  jurists  to  escape  from  the  opera- 
tion of  the  principle  of  shwywi. 

"  But  if  the  gift  be  to  one  adult  and  one  minor,  the  lat- 
ter being  in  the  poru^amfc  of  the  former,  or  to  two  sons  one 
adult  and  one  minor,  it  is  not  valid  for  possession  on  be- 
half of  the  minor  could  be  taken  by  his  guardian. 
'*  However,'*  continues  the  Baddy  "  there  is  a  device  by 
which  a  gift  jointly  to  an  adult  and  a  minor  may  be  made 
validly,  war.,  the  entire  property  may  be  consigned  to  the 
adult,  and  then  a  gift  of  it  may  be  made  to  both.  In  such  a 
case,  the  adult  donee  would  be  a  trustee  for  the  minor,  and 
possession  being  already  vested  in  him  as  depositary,  the 
objection  of  shuyuu  would  not  apply  as  to  the  gift  of  the 
share  of  the  minor." 

^^  If  a  man  make  a  gift  of  ten  dirh&ms  as  sadTcah  or 
charity  to  two  indigent  people,  that  is,  an  offering  in  the 
way  of  God ;  and  as  the  path  of  truth  is  but  one,  such  a 
gift  is  not  bad  for  slvwywi.^^ 

A  sadkah  for  two  rich  people  is  Ai6a,  and  therefore  if 
there  is  shuywH,  in  the  subject-matter  thereof,  the  gift 
will  not  take  effect  until  partition  is  made.  The  objection 
of  shuywd  only  renders  the  gift  irwdlid  hut  not  void,^ 
There  is  considerable  difference  between  a  hiba  which  is 
fdsidy  that  is,  null  and  void,  and  a  hiba  which  is  ghair 
mukaimnully  which  is  not  complete  or  merely  invalid.  Ac- 
cording to  the  Bazdziahy  an  invalid  gift  is  validated  by 
possession  and  decisions  are  passed  according  to  this  doc- 
trine, and  not  the  doctrine  in  the  Imddiah.  Accordingly, 
if  a  gift  is  to  two  individuals,  possession  taken  by  both 
removes  its  invalidity.    In  a    gift  of  mushad  which  is 

*  Badd-nl-MahtAr  thronghoat. 
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Lectubc  II.  partible,  if  division  is  effected  by  the  donees  though  subse- 
quent to  the  donation,  it  is  yalid. 

A  gift  of  a  moietj  of  a  house  (which  otherwise 
would  be  bad  for  mushad)  may  validly  be  effected  in  this 
way,  (according  to  the  Bazdziah),  that  is,  the  donor  should 
sell  it  first  at  a  fixed  price,  and  then  absolve  the  debtor 
of  the  debt,  that  is,  the  price. 

Shmjuuj  or  confusion,  in  order  to  render  a  gift  invalid 
must  exist  at  the  time  of  the  gift,  and  not  be  supervenient, 
and  it  must  be  such  as  is  recognized  by  law.^ 

If  a  man  has  two  dirhems  and  says  to  a  person  that  he 
has  made  a  gift  to  the  latter  of  one  of  them,  in  that  case 
if  both  are  alike  in  weight  and  purity,  the  gift  is  not  va- 
lid, but  if  they  are  both  not  alike  then  it  is  valid  ;  for  in 
the  latter  case,  the  shuyuu  cannot  be  removed  by  division. 
In  the  same  way  it  would  be  valid  were  he  to  give  one- 
third  of  the  two  dirhems. 

When  a  choice  of  one  of  two  things  is  given  to  the 
donee,  if  the  election  is  made  at  a  time  when  it  is  possi- 
ble to  express  the  meaning  with  distinctness,  it  would  be 
valid.  For  example,  if  a  man  were  to  say  to  another, 
^^  take  one  of  these  two  pieces  of  cloth  and  let  the  other 
be  for  thy  son ; "  in  that  case,  if  the  donee  exercises  his 
choice  before  either  he  or  the  donor  has  left  the  mvjlis 
(the  place  where  the  aqd  or  obligation  is  made),  the  gift 
would  be  valid. 

If  a  man  owe  another  two  things,  one  cash  and  the 
other  flocks,  and  the  creditor  were  to  say  to  the  debtor, 
"  I  give  you  one  of  the  mala  (properties),"  it  would  be 
valid. 

The  objection  of  indefiniteness  carried  to  an  extreme 

1  Badd-nl-MnhtAr  (Shami),  Fat4wa-i-Alamgiri,  IV,  p.  626. 

On  the  Bobject  of  muehad  there  is  considerable  difference  on  some 
points  between  the  Radd-vi-Muhtdr  and  the  Alamgirif  bat  the  expositions 
contained  in  the  former  appear  f oiler  and  more  developed. 
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would  oftentimes  prevent  the  donee  or  donees  from  Lkctube  ii. 
availing  themselves  of  the  power  to  take  possession  of 
the  property,  and  thus  imparting  to  the  act  of  gift  that 
validity  which  was  wanting  to  it  initially.  In  order  to 
obviate  the  difficulty  arising  from  such  a  contingency,  the 
Arabian  lawyers  have  devised  the  doctrine  of  tahlU,  which 
literally  means  "  rendering  lawful,"  but  which,  with  re- 
ference to  the  subject  under  review,  means  the  legcdizatipn 
on  the  part  of  the  donor,  of  the  enjoyment  of  the  subject- 
matter  of  the  gift  by  the  donee  and  thus  rendering  it  a 
valid  donation.  The  following  examples  wiU  throw  suffi- 
cient light  on  this  branch  of  the  law  relating  to  gifts.^ 

If  a  person  were  to  say  to  another,  "  Whatever  of  my    The  doc- 
property  thou  hast  eaten,  it  is  lawful  for  thee,"  it  would  ^^^^f 
be  lavTful  for  him  to  do  so,  but  should  there  be  any  indi- 
cation of  dispute,  he  should  not  do  so ;  so  it  is  stated  in 
the  Midtikat, 

If  a  person  were  to  say  to  another,  "  Whoever  has  eaten 
out  of  my  property,  it  is  lav^ful  for  him,"  the  Fatwa 
is  that  is  lawful ;  as  stated  in  the  Sirdjiah. 

In  a  tradition  reported  by  Ibn  MaJcaUly  it  is  declared  to  be 
lavTful  for  every  person  whether  rich  or  poor  to  eat  of  the 
fruits  of  a  tree,  when  the  owner  has  said,  "  it  is  lawful  for 
all  persons  to  eat  of  my  tree ; "  so  in  the  Fatdwa^vl-Itdbiah. 

If  a  person  were  to  say  to  another,  "  Make  it  lawful 
for  me  all  the  rights  which  thou  possessest  against  me," 
and  he  does  so  and  discharges  the  speaker;  in  that 
case,  if  the  owner  of  the  rights  wus  aware  of  his  rights, 
than  the  speaker  will  be  legally  and  conscientiously  dis- 
charged. If,  however,  the  Sahih-i-hnikk  was  not  aware  of 
his  rights,  the  speaker  will  be  discharged  only  legally.  But 
Abu  Yusuf  holds  that  he  will  be  discharged  in  conscience 
also ;  and  the  Fatwa  is  on  this  ;  so  in  the  Khvldsa. 

^  FatAwa-i-Alamgiri,  IV,  p.  531. 
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If  a  person  were  to  give  to  another  Bomething  which 
the  latter  mixes  with  his  own  goods,  and  belieTing  folly 
that  he  would  not  be  ahle  to  diatingiiish  it  from  them,  he 
asks  the  giver  of  the  thing  to  make  it  lawfol  on  him 
and  be  does  so,  it  is  lawful.  But  if  he  Bubsequently  finds 
it,  he  most  return  it,  so  in  the  Kinia. 

If  a  person  were  to  say  to  another,  "  It  is  lawful  for 
thee  to  take  from  my  property  whaterer  thou  findest  and 
whatever  thon  likest,"  according  to  Ab&  Yusnf  this  is 
restricted  to  dirhsms  and  dinars.  Therefore  it  will  not 
be  lawful  for  him  to  take  lands  or  trees  or  almonds  or 
cow  or  goat ;  80  in  the  Zahiria  and  Khvidsa. 

If  a  person  were  to  declare  that  he  had  made  it  lawful  for 
another  to  eat  of  his  mal ;  and  the  latter  person  does  not 
know  it, — in  such  a  case,  if  he  were  to  eat  it  it  would  not 
be  lawful,  and  it  is  stated  in  the  MvMt-i-SaTakhm  and  in 
Taiar  Khaniah  that  it  is  not  lawful  for  hint  to  eat  thereof, 
until  he  know  of  the  permission. 

One  man  is  a  debtor  of  another,  who  is  not  aware  of 
the  amount  of  the  debt;  and  the  debtor  says  to  him 
"discharge  me  from  what  I  owe  thee ;  "  and  he  replies, 
"  I  dischai^e  thee  in  both  worlds ;"  the  jnrist  Na^  says 
that  the  debtor  will  be  dischai^d  only  to  the  extent  of 
the  amount  which  the  creditor  believed  the  debtor  owed 
him.  But  Mohammed  Ibn  Sulma  says  that  be  will  be  dis* 
charged  to  the  full  extent  of  his  debt ;  and  the  FakJh 
Abn'l  Lais  and  others  say  that  what  Ibn  Sulma  has  said 
is  the  decision  of  the  Eazi,  and  the  saying  of  NasJr  has 
reference  to  the  future  world,  so  in  the  Zdkhira. 

If  a  man  were  to  say  to  another,  "  It  is  lawful  for  thee 
what  thou  haet  eaten  of  my  property,  or  taken  or  ^ven." 
In  such  a  case,  the  eating  is  lawful,  bat  not  the  taking  or 
giving,  so  in  the  Siraj-ul-Wakdj. 
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If  a  person  turn  loose  a  sick   animal,   saying,  that  ^'^"^'  ^ 
whoever  should  take  and  use  it,  it  would  become  his; 
and  suppose  another  man  does  take  and  use  the  beast,  it 
would  become  lawfully  his  property.    This  is  the  dictwm 
of  Abu'l  Kasim. 

If  a  domesticated  bird  (  ^jl^  }/>^  )  is  let  loose,  it  is  in 
the  position  of  a  sick  animal. 

If  a  person  were  to  usurp  a  piece  of  property  and  the 
rightful  owner  were  to  say,  '^  I  haye  made  all  my  rights 
haldl  to  him,"  the  jurists  of  Balkh  hold,  that  in  this 
case  the  usurper  is  absolved  from  the  liability  of  damages 
and  not  from  the  restoration  of  the  specific  property ;  so  in 
Kinia.  It  is  reported  from  Mohammed,  however,  that  if 
one  is  liable  to  another  for  some  property,  and  the  owner 
says,  '^  I  have  made  it  hoMl  for  thee,  it  is  a  hiba  ;  but  if  he 
had  said  iuhhul,  it  would  be  a  discharge ;  so  in  Zakhira. 

If  a  person  were  to  say  ^y  tl^  i;^;^  Ji^^  i^js  ^^^ 
**  I  have  made  lawful  (my  debts)  to  all  my  debtors." 
This  will  be  a  discharge  to  the  debtors,  but  not  to  a 
lessee ;  so  in  the  KhndcUa. 

If  a  man  were  to  say  to  his  agent  (vaM),  it  is  lawful  for 
thee  to  eat  of  my  property  from  one  dirhem  to  a  hundred 
dirhems,  it  will  not  be  lawful  to  the  vakU  to  take  at  once 
a  himdred  or  fifty  dirhems,  but  only  so  much  as  is  reason- 
ably necessary  for  his  maintenance ;  so  in  the  Multekai. 


Section  IV. 

GIFT  OF  MUSHAA  ACCORDING  TO  THE  SHIAH 

DOCTRINES. 

According  to  the  Shiahs,  the  gift  of  mushad  or  a  share 
in  joint  and  undivided  property  is  lawf ul,^  ^'  and  seisin  of 

*  MU-za  Kcuim  AH  y.  Mirza  Mohammed  Haesanf  5  Sel.  Bops.  213. 
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Lecture  II.  it  is  to  be  taken,"  adds  the  Shardya,  "  in  the  same  way  as 
seisin  in  sale,"  that  is, "  by  mere  surrender  or  vacating  by 
the  donor."  The  character  of  the  seisin,  as  stated  be- 
fore, when  dealing  with  the  Hanafi  law  mnst  depend  on 
the  nature  of  the  thing  given.  And  this  view  is  laid 
down  by  the  Alldmah  in  his  Tahrir-ul-Ahkdm.  "  Mere 
surrender  or  deUveiy  of  symboUcal  possession  being  suffi- 
cient in  all  cases  of  gift,  where  the  subject  is  immove- 
able ;  where  it  is  moveable,  manual  or  physical  possession 
seems  to  be  required  so  far  as  the  nature  of  the  article 
permits." 

Under  the  Shiah  law  there  is  no  question,  therefore, 
that  if  a  thing  is  given  to  two  parsons  jointly,  and  they 
take  possession  jointly ,  each  donee  becomes  the  proprietor 
of  the  portion  given  to  him.  If,  again,  one  only  of  them 
should  accept  the  gift  and  take  possession  while  the  other 
refuses,  the  gift  to  the  acceptor  is  valid. 

As  under  the  Hanafi  law,  acceptance  is  a  necessary 
condition  to  the  validity  of  a  gift.  "  The  contract  of 
Aita,"  says  the  Shardya,  "  requires  declaration  and  ac- 
ceptance with  seisin  or  taking  possession." 

Declaration  is  the  expression  of  an  intention  or  wish  on 
the  part  of  the  donor  to  transfer  to  the  donee,  the  right 
of  property  by  way  of  a  Mba.  But  the  contract  is  not 
valid,  unless  the  person  who  makes  the  transfer  is  '*  of 
full  age,  sound  understanding  and  unrestrained  in  the  use 
of  his  property,"  in  other  words,  is  «titjum,  capable  of 
understanding  the  nature  of  his  act,  and  does  not  labour 
under  any  inhibition. 

A  discharge  or  release  given  by  the  creditor  to  his 
debtor  is  equivalent  to  the  gift  of  the  debt,  and  this  is 
valid  both  under  the  Sunni  and  the  Shiah  Law.  Owing, 
however,  to  the  difficulty  of  obtaining  physical  or  actual 
possession  of    a  debt  or  chose  in,  action,    some    Shiah 
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lawyers,  among  them  the  author  of  the  Shardya,  have  l«ctube  ll. 
held  that  a  debt,  or  rather  the  right  to  recover  a  debt,  can- 
not be  assigned  to  a  third  person.  Other  jurists,  espe- 
ciallj  the  Shaikh,  have  held  the  contrary  view,  and  there 
can  be  no  question  that  upon  the  basis  of  a  correct  ana- 
logy, and  the  recognized  practice,  which  has  obtained  for 
centuries  among  Shiah  communities,  of  making  valid 
assignments  of  chosen  in  action,  a  debt  or  a  right  depending 
on  the  obligation  of  another  may  be  validly  given  or 
assigned  by  the  obligee  or  creditor  to  a  third  party  gratui- 
tously, without  any  consideration,  that  is  by  way  of 
hdba.^  In  the  case  of  Nawdb  Amjad  Ali  Khan  v.  Ma* 
hamdi  Begv/niy  the  gift  was  of  Government  Promissory 
notes.  Considered  analytically,  the  gift  of  the  notes 
amounted  in  fact  to  a  gift  of  the  right  to  receive,  the 
interest  on  the  money,  for  which  the  notes  formed  the 
securities.  There  was  no  question  raised  in  that  case, 
that  such  a  gift  was  invalid,  because  it  was  the  gift  of  a 
right  to  receive  the  periodically  accruing  interest,  though 
the  parties  were  Shiahs.  The  only  ground  upon  which 
the  gift  was  impugned  was,  that  the  donor  had  reserved  a 
life-interest  in  the  income,  and  that  such  reservation  was 
invalid  under  the  Mahommedan  Law.  It  may  be  taken, 
therefore,  that  the  assignment  of  a  chose  in  action^  or  a 
right  in  reversion  is  not  invalid  under  the  Shiah  law. 

'  Under  the  Engliflh  Common  Law,  the  benefit  of  a  contract  cannot  be 
aasigned  (except  by  the  Crown)  bo  as  to  enable  the  assignee  to  sne  in  his 
own  name.  The  origin  of  this  restriction  was  attributed  by  Coke  to  a  de- 
sire on  the  part  of  the  founders  of  the  English  Law  to  discourage  mainte- 
nance and  litigation,  "  but/'  says  Pollock,  "  there  can  be  little  doubt  that 
it  was  in  truth  a  logical  consequence  of  the  primitire  view  of  a  contract 
as  creating  a  strictly  personal  obligation  between  the  creditor  and  the 
debtor;"  Pollock  on  Contracts,  p.  224. 

The  yiew  held  by  some  of  the  Shiah  lawyers  against  the  transfer  of 
ehoees  in  action  or  assignment  of  contracts  may  also  be  said  td  be  a  logical 
oonsequence  of  their  view  regarding  the  principle  of  seisin. 
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Lacms  n.  Among  the  Shiahs,  according  to  the  doctrines  of  the 
ii,'i€«M  of  literal   school  of  interpretatioii,   a  release  or  discharge 

'  '**'"■  does  not  require,  for  effectoatiou,  the  acceptance  of  the 

donee ;  whilst  the  progresBive  school  represented  by  the 
Shaikh  hold  eqnall;  with  the  Hanafis  that  the  assent  of 
the  debtor  or  the  obligor  was  necesaary  to  the  validity 
of  the  discharge.  And  this  view  seems  conformable  to 
the  mles  of  equity.  A  discharge  is  a  mere  declaration 
on  the  part  of  the  creditor  of  his  intention,  not  to  en- 
force the  obligation  against  the  obligor.  Bat  the  ez- 
preesion  of  an  intention  not  to  enforce  a  liability,  which 
may  have  the  effect  of  precluding  the  creditor  from 
enforcing  his  claim,  would  not  necessarily  preclude  the 
debtor  from  insisting  upon  the  creditor  to  accept  the 
payment  of  the  debt.  Obligation  has  been  defined  by  an 
English  writer  to  mean  the  relation  that  exists  between 
two  persons,  of  whom  one  haa  a  private  and  peculiar  right 
to  control  the  other's  acidons,  by  calling  upon  him  to  do 
or  forbear  some  particular  thing.'  The  same  definition 
may  be  applied  to  the  term  aqd  of  the  Arabian  jurista. 
It  implies  a  relation  which,  whilst  giving  a  certain  right 
to  one  person  over  another,  often  creates  a  corresponding 
liability  against  him  in  favour  of  that  other.  Proceeding 
npon  the  basis  of  this  conception,  the  Hanafi  jurists  have 
held  that  the  "  gift "  of  a  debt,  i.  e.,  the  release  of  it,  to 
the  debtor  is  complete  without  his  acceptance,  though  it 
is  reversed  by  hia  rejection ;  bat  this  is  correct  only  with 
respect  to  the  principal  debtor,  for  the  gift  of  a  debt  to 
the  surety  is  not  complete  without  his  acceptance,  though 
it  ia  reversed  by  his  rejection.  If  the  creditor  releases 
the  principal  debtor  from  his  debt,  or  gives  it  to  him  and 
he  accepts,  both  he  and  the  surety  are  released,  bat  if  be 
do  not  accept  he  is  not  released,'    It  may  be  taken  there- 

■  Pollock,  p.  8. 

'  Fatiina-i-Mangm,  IV,  pp,  S3S,  636. 
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fore  that  the  dictum  in  the  Shardya,  ^^  that  a  release  does  Lbctubb  II. 
not  require  acceptance"  must  be  read  with  the  light  thrown 
on  the  subject  by  the  detaUed  provisions  given  in  the 
JdmorVsh-ShaUdt  which  would  seem  to  show  that  if  the 
release  is  not  accepted,  it  would  have  no  effect  or  ^^  be 
reversed." 
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CHAPTER  II. 


FOBMALITIES  RELATIVE  TO  GIFTS. 

Section  I. 

LicTUBB  III.     Gifts,  under  the  Mahommedan  Law,  are  not  subjected 
FormaUtiea  ^  ^^7  formality,  Or  any  special  publicity ;  they  can  be 

relative  to  made  either  verbally  or  in  writing.  But,  when  a  gift  of 
immoveable  property  is  made  in  writing,  the  provisions  of 
the  Stamp  and  Registration  Acts  have  to  be  complied 
with. 

In  order  to  create  a  gift,  it  is  not  necessary  to  make  use 
of  any  express  terms.  Even  where  the  declaration  and 
acceptance  are  not  expressed  in  words,  so  long  as  the  inten- 
tion is  evidenced  by  conduct  it  would  be  sufficient.^  If 
the  gift  is  made  in  writing  or  verbally,  any  word  by  which 
it  may  be  presumed  that  the  donor  intended  to  give  the 
substance  of  the  thing,  would  convey  the  property  in  the 
thing  itself.  Intention,  as  gathered  from  attendant  cir- 
cumstances, must,  in  cases  of  doubt,  furnish  the  governing 
principle.  In  short,  if  from  the  words  used  it  can  be 
inferred  that  the  proprietary  right  in  the  substance  of  any 
object  was  intended  to  be  conveyed  that  would  be  a  gift. 
If,  however,  it  appear  that  what  the  donor  intended  to 


4:;iJI|  «4f  iJjMJ  3lU  Jujy  jijlif  ^jUiJl  iiif^  ^J  j  »^brfK  |yb  » 
J5»iiii|  c^f^tif  ^  isJJ  ^sj^.  iSUJJl  aJK*     o-J^fit   »    v^   e^y^J 

m 

Radd.ul-Muhtdr,lY,p.777.     •   ^^ 
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give  was  only  the  riMmafa  or  the  usufruct,  that  would  l«ctubb  hi. 
be  an  wricd  (commodate  loan)/ 

K  a  man  were  to  give  dinars  to  his  wife  to  spend  on 
clothes  to  wear  before  him,  and  she  employs  them  in 
trade,  the  profit  arising  therefrom  as  well  as  the  money 
itself  would  be  her  property,*  Clothes  for  children  become 
their  property,  but  not  those  made  for  apprentices  or 
servants. 

As  regards  the  conditions  necessary  for  the  validity  of     ConditionB 

,  necessary  for 

the  act  of  gift,  they  are  the  following : —  the  validity 

(1)  Declaration  expressed  in  any  language  which  con-  °^  ^^' 
veys  the  meaning,  or  expressed  by  conduct. 

(2)  Acceptance,  expressed  or  implied. 

(3)  And  seisin  by  the  donee  of  the  subject  of  the 
gift.* 

The  Heddya  states  the  principle  thus : — 

"  Gifts  are  rendered  valid  by  tender,  acceptance  and  Seisin  nnder 
seisin.  Tender  and  acceptance  are  necessary,  because  a  medan  Law. 
gift  is  a  contract  and  tender  and  acceptance  are  requi- 
site in  the  formation  of  all  contracts,  and  seisin  is  neces- 
sary in  order  to  establish  a  right  of  property  in  the  gift ; 
because  a  right  of  property  according  to  our  doctors  is  not 
established  in  the  thing  given  merely  by  means  of  the 
contract  without  seizin. — ^Mfilik  alleges  that  right    of 

iA3j)\    ^J4^  ^^  Pj^^  Jail}  j^  lit  «>|   JJUjr  5^  ^y  cUW  J    * 

i-Alamgxrif  IV,  p.  521. 

*  Fatdwa-i'Alamgiri,  IV,  p.  623. 

'  If  a  man  give  a  thing  to  another,  saying,  I  give  this  to  thee  and  the 
donee  take  possession  of  it  without  saying  a  word,  it  is  valid. — Radd-vl' 
Muhtar,  IV,  p.  781. 

*  i.  e.,  if  the  property  is  not  already  in  the  hands  of  the  donee. 

*  Hod.  Ill,  (Eng.  Tr.)  p.  291. 
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LicTUM  III.  property  is  established  in  a  gift  antecedent  to  seisin,  be- 
cause of  its  analogous  resemblance  to  a  sale  and  the  same 
difference  of  opinion  obtains  with  respect  to  sadkah 
(alms) . — ^The  arguments  of  our  doctors  upon  this  point  are 
twofold.  First,  the  Prophet  has  said,  "  A  gift  is  not 
yalid  without  seisin,''  (meaning  that  the  right  of  pro- 
perty is  not  established  in  a  gift  until  after  seisin). 
Secondly,  gifts  are  voluntary  deeds,  and  if  the  right  of 
property  were  established  in  them  previous  to  the  seisin, 
it  would  follow  that  the  delivery  would  be  incumbent  on 
the  voluntary  agent  before  he  had  voluntarily  engaged 
for  it.  It  is  otherwise,  with  respect  to  wills  because  the 
time  of  establishment  of  a  right  of  property  in  a  legacy  is 
at  the  death  of  the  testator,  and  he  is  then  in  a  situation 
which  precludes  the  possibiUty  of  rendering  anything 
binding  upon  himself." 

In  the  case  of  Nvmda  Sing  v.  Meer  Jaffer  Shah,^  it  was 
held  that  a  gift  depends  upon  tender  and  acceptance,  but 
seisin  is  necessary  to  make  it  complete.  To  some  extent 
the  later  decisions  have  overlooked  the  exact  bearing  of 
the  question  of  seisin  on  the  validity  of  a  gift  under  the 
Mahommedan  Law.  It  has  been  supposed  sometimes, 
that  actual  delivery  or  transfer  of  possession  is  intended 
by  the  condition  which  makes  delivery  of  seisin  a  con- 
dition to  the  validity  of  a  gift.*  In  this  view  it  be- 
comes necessary  to  ascertain  the  exact  meaning  of  the 
term  IJcbaa  or  seisin  under  the  Mahommedan  Law.  It 
must  be  admitted  that  unless  Hebass  (constructive  or  actual) 
can  be  presumed  in  the  donee  after  the  gift,  it  will  not 
be  operative.  But  upon  a  consideration  of  the  dicta  on 
the  subject,  it  would  appear  that  actual  delivery  of  pos- 
session is  not  necessary.    If  the  character  of  the  posses- 

'  1  Sel.  fieportB,  p.  6. 
'  16  W.  E.  188. 
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sion  changes,  the  mere  retention  of  the  subject-matter  of  Lkcturb  iit. 
the  gift  in  the  hands  of  the  donor,  would  not  affect  the 
validity  of  the  gift.  He  may  continue  to  retain  the  pos- 
session of  the  property  as  a  trustee  or  depositary,  and  such 
possession  will  not  affect  the  legality  of  the  transfer.^ 
Similarly,  if  the  thing  given  be  in  the  hands  of  the  donee 
in  virtue  of  a  trust,  the  gift  is  in  that  case  complete,  al- 
though there  be  no  formal  seisin,  since  the  actual  article 
is  already  in  the  donee's  hands  whence  his  seisin  is  not 
requisite.  "  It  is  otherwise  where  a  depositor  sells  the 
deposit  to  his  trustee,  for  in  this  case  the  original  seisin 
does  not  suffice,  because  seisin  in  virtue  of  purchase  is  a 
seisin  inducing  responsibility,  and  therefore  cannot  be 
substituted  by  a  seisin  in  virtue  of  a  trust,  but  seisin  in 
virtue  of  a  gift  on  the  contrary,  as  not  being  a  seisin  in- 
ducing responsibility,  may  be  substituted  by  a  seisin  in 
virtue  of  a  trust."  The  law  in  cases  of  gifts  to  minors 
looks  to  the  intention  of  the  donor.  When  there  is  on 
the  part  of  a  father  or  other  guardian,  a  real  bond  fide 
intention  to  make  a  gift,  transmutation  of  possession  is  not 
necessary,  the  subsequent  holding  of  the  property  by  the 
donor  being  considered  to  be  on  behalf  of  the  minor.  This 
principle  was  laid  down  with  considerable  distinctness  in 
the  case  of  Abedunnissa  Khatoon  v.  Ameerunnissa  Khatoon^ 
where  the  Privy  Council  dealing  with  the  question  held 
that,  under  the  Mahommedan  Law,  when  there  is  on  the 
part  of  a  father  or  other  guardian  a  real  and  bond  fide  inten- 
tion to  make  a  gift,  the  law  will  be  satisfied  without  change 
of  possession,  and  wiU  presume  the  subsequent  holding 
of  the  property  to  be  on  behalf  of  the  minor  donee.^ 

According:  to  Kazi  Klian,   the  ability  of  the  donee,  if  ^  ;A.bility  to 

^  "^  take  posses- 

adult,  to  take  possession  of  the  gift, — in  other  words,  to  sioa  is  snffi- 

»  Hed.  (Eng.  Tr.)  Ill,  p.  295. 

^  Ameertmnism.  Khatoon  v.  Abedoonnissa  Khatoon,  L.  R.  2  Ind.  App.  87t 

15 
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LicTURE  Til.  exercise  the  riglit  of  property  over  it,  is  sufficient  to  vali- 
cient  in  many  date  the  act  of  donatioD.     Accordingly  where  a  gift  is 
vaiidatrthe   °^^®>  ^^^  ^  direction  is  given  to  the  donees  to  take  pos- 
act  of  dona-    session  of  the  subject  of  the  gift  and  partition  it  among 
themselves,  such  a  gift  is  held  to  be  valid.^     Power  to 
take  possession  is   equivalent  in  certain  instances  to  ac- 
tual delivery  of  possession.      The  meaning  of  this  is, 
where  the  donor  places  the  donee  in  a  position  to  exer- 
cise the  right  of  property  over  the  subject  of  the  gift,  it 
is  tantamount  to  delivery  of  seisin.     For  example,  if  A. 
make  a  gift  of  his  horse  which  is  in  his  stables  to  B.  and 
give  to  B.  the  key  of  the  place,  and  authorize  him  to  take 
possession  of  it,  the  seisin  is  sufficient  in  law. 

But  the  possession  of  the  donee  must  be  with  the  per- 
mission of  the  donee.  "  If  the  donee,"  says  the  Heddya^ 
"  take  possession  of  the  gift  in  the  meeting  of  the  contract 
of  gift,  without  the  order  of  the  giver  it  is  lawful  upon 
a  favourable  construction.  If,  on  the  contrary,  he  should 
take  possession  of  the  gift  after  the  breaking  up  of  the 
meeting,  it  is  not  lawful  unless  he  have  had  the  consent 
of  the  giver  so  to  do.  Analogy  would  suggest  that  the 
seisin  is  not  valid  in  either  case,  as  it  is  an  act  with  re- 

^  Compare  tho  following  from  Fat&wa-i-Eazi  Khan,  p.  282. 
»  Hed.  Ill,  p.  292. 
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spect  to  what  is  still  the  property  of  the  giver,  for  as  his  Lkctubb'iii. 
right  of  property  continues  in  force  until  seisin,  that  is 
consequently  invalid  without  his  consent.  The  reason  for 
a  more  favourable  construction  of  the  law  in  the  instance 
in  question  is  that  seisin  in  a  case  of  gift  is  similar  to 
acceptance  in  sale,  on  this  consideration  that  in  the  one 
the  effect  of  the  deed  (that  is,  the  establishment  of  a  right 
of  property)  rests  upon  the  seisin  and  in  the  other  upon 
the  acceptance.  As,  moreover,  the  object  of  a  gift  is  the 
establishment  of  a  right  of  property,  it  follows  that  the 
tender  of  the  giver  is  virtually  an  empowerment  of  the 
donee  to  take  possession.  It  is  otherwise  where  the 
seisin  is  made  after  the  breaking  up  of  the  meeting,  be- 
cause our  doctors  do  not  admit  of  the  establishment  of 
the  power  over  the  thing,  but  when  seisin  is  immediately 
conjoined  with  acceptance  and  as  the  validity  of  a<;cep- 
tance  is  particularly  restricted  to  the  place  of  the  meet- 
ing so  also  is  the  thing  which  is  conjoined  with  it.  It  .is 
also  otherwise  where  the  giver  prohibits  the  donee  from 
taking  possession  in  the  place  of  meeting,  for  in  that  case 
the  seisin  of  the  donee  in  the  place  of  the  meeting  would 
be  invalid,  as  arguments  of  implied  intention  cannot  be 
put  in  competition  vnth  express  declaration." 

In  fact,  the  legal  effect  of  a  gift  is  not  complete  until 
seisin  is  taken  of  the  thing  given,  and  in  this  respect  a 
stranger  and  the  child  of  the  donor  are  on  the  same  foot- 
ing when  the  child  is  adult.  But  the  possession  of  the 
donee  must  be  with  the  permission  of  the  donor.  It  is 
not  necessary,  however,  that  the  permission  should  be 
express.  If  the  permission,  or  in  other  words  the  consent 
of  the  donor  to  the  taking  of  possession  can  be  inferred 
by  conduct,  it  is  sufficient.  If  the  possession  is  taken 
immediately  after  the  gift  there  can  be  no  question  as 
to  the  validity  of  tlio  gift,  but  if  after  the  gift  the  donor 
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Lecture  III.  prohibits  the  donee  to  take  possession,  and  if  the  donee 
nevei*theless  takes  possession,  it  is  not  valid.  Where  a 
gift  is  made  to  two  persons  in  suecession,  and  is  followed 
by  possession  to  the  second,  the  second  gift  is  valid. 

But  the  question  of  possession  has  such  a  practical 
importance  in  the  discussion  of  cases  arising  under  the 
Mahommedan  Law  relating  to  dispositions  of  property, 
that  an  elucidation  of  the  meaning  attached  to  the  word 
seisin,  or  its  Arabic  equivalent  kahz,  is  of  the  utmost 
importance.  The  question  came  up  for  decision  in  the 
Bombay  High  Court  in  the  case  of  Amina  Bihi  v.  Khatija 
BibV 

In  that  case  a  husband  had  made  a  gift  of  his  house 
and  certain  tenanted  out-offices  &c.  to  his  wife.  He 
had  made  over  the  keys  to  his  wife,  left  the  house  for  a 
few  days  (to  accentuate  the  fact  of  delivering  possession,) 
but  had  returned  afterwards  and  lived  with  her  in 
the  same  house  until  his  death.  During  his  lifetime  he 
had  collected  the  rents  of  the  out-offices  presumably  on 
behalf  of  the  wife.  In  a  suit  by  his  heirs  against  the 
widow  to  set  aside  the  hiba  on  the  ground  that  no  pos- 
session had  passed,  Sausse,  C.  J.  said  as  follows  : 

"  The  acts  essential  for  giving  validity  to  a  hiba  or 
gift  according  to  Mahommedan  Law  are  tender,  accept- 
ance and  seisin,  but  the  manner  in  which  seisin  is  to  be 
effected  must  be  considerably  modified  to  suit  the  peculiar 
relations  recognised  as  existing  between  husband  and 
wife  in  the  Mahommedan  Law.  The  property  of  each  is 
separate  and  independent  of  the  other ;  either  can  make, 
and  both  are  encouraged  by  law  to  make  gifts  to  the 

'  Bombay  Higli  Court  Reports,  I,  p.  157. 

I  give  the  Jadginent  in  extenso,  as  it  is  in  every  respect  one  of  the  most 
valuable  decisions  concerning  the  qnostion  of  possession  under  Mahom- 
medan Laiv. 
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other  in  order  to  promote  mutual  affection  ;  and  so  strong-  Lk^tubk  III. 
ly  is  this  principal  inculcated  that  retractation  of  such  a 
gift  is  not  allowed,  although  in  many  other  cases  it  is 
lawful.  A  wife  can  make  to  her  husband  a  valid  gift  of 
the  house  in  which  both  are  residing,  although  it  contain 
her  separate  property,  and  though  both  continue  to  re- 
side in  it  afterwards.  Upon  principle,  I  do  not  see  why 
a  husband  should  not  equally  be  at  liberty  to  bestow 
upon  his  wife  the  house  in  which  both  are  living,  and  in 
which  they  afterwards  continue  to  reside,  provided  he 
have  power  to  make  the  gift,  and  do  make  it  bond  fide^ 
and  not  in  contemplation  of  fraud  upon  creditors  or 
others.  The  only  difficulty  is  to  comply  with  the  exi- 
gency of  the  law,  which  requires  "  seisin  "  or  exclusive 
possession  to  be  given.  If  a  husband  with  full  power  to 
give  executes  a  deed  of  gift,  and  in  accordance  with  its 
provisions  hands  over  symbolical  possession  of  a  house 
or  property  by  keys,  &c.  and  also,  to  mark  more  strongly 
the  bond  fides  of  the  intention,  actually  goes  out  of  the 
house  before  witnesses  in  order  to  leave  it,  and  all  within 
it  in  the  full  and  exclusive  possession  of  his  wife,  I  do 
not  see  what  further  act  he  could  do  to  give  effect  to 
that  gift  consistently  with  exercising  his  other  legal 
rights  as  a  husband.  The  wife  had  at  that  time  the 
power  afforded  to  her  of  taking  and  keeping  exclusive 
possession  of  the  gift,  and  of  continuing  to  reside  in  the 
house,  but  the  Mahommedan  law  gives  the  husband  the 
right,  and  moreover  makes  it  his  duty,  to  reside  with  his 
wife.  If,  then,  such  a  clear  expression  of  intention  as  is 
contained  in  the  present  hiba  accompanied  by  such  an 
unequivocal  act  before  witnesses,  be  not  held  to  give  that 
seisin  which  is  required  by  Mahommedan  law,  it  would 
amount  to  introducing  a  restriction  as  to  the  object  of 
"  gift,''  which  is  not  found,  so  far  as  I  have  been  able 
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Lkcturk  III.  to  learn,  in  any  Mahommedan  law  book.  The  husband 
has  a  general  power  of  making  a  gift  to  his  wife,  but 
were  the  present  hiba  to  be  held  to  be  invalid,  it  would 
amount  to  declaring  that  a  husband  shall  not  under  any 
circumstance  make  a  gift  to  his  wife  of  the  house  in 
which  they  are  at  the  time  residing,  and  in  which  they 
continue  to  reside  down  to  his  death.  If  such  a  restric- 
tion be  unknown  to  Mahommedan  law,  there  must  be 
some  legal  mode  of  effecting  the  gift  of  such  a  property 
of  the  husband's.  The  circumstance  of  possession  once 
given  being  subsequently  continued  does  not  appear  to  be 
a  necessary  condition  of  a  complete  seisiny  or  its  non-con- 
tinuance to  invalidate  the  hiba.  See  the  case  of  Jaffer 
Khan  v.  Hubshee  Beebee^  1  S.  D.  A.  Rep.  of  Bengal,  p.  12, 
referred  to  in  Morley's  Digest,  Title  "  Gift,"  S.  56. 

"  The  *  seisin '  of  the  Mahommedan  law  appears  to 
be  analogous  to  our  livery  of  *  seisin '  as  formerly  exist- 
ing in  England,  and  to  have  been  effected  much  in  the 
same  way  as  by  delivery  of  a  sod  or  twig  of  the  land,  or 
the  ring  or  hasp  of  a  door,  in  the  name  of  ^  seisin.'  In 
Coke  on  Littleton,  57a,  it  is  laid  down — *  If  the  deed  be 
delivered  in  the  name  of  "  seisin  "  of  the  land,  or  if  the 
feoffor  (or  donor)  saith  to  the  feoffee  (or  donee)  take  and 
enjoy  this  land  according  to  the  deed,  or  enter  into  this 
land  and  God  give  you  joy,'  these  words  do  amount  to  a 
livery  of  '  seisin.'  " 

"  Two  passages  from  the  Tohfa,  Vol.  IV,  pp.  59  and 
335,  have  been  relied  upon  by  the  defendant  to  show  that 
a  deUvery  and  acceptance  of  keys  of  a  house  is  a  suffi- 
cient seisin  or  giving  of  possession  in  a  case  of  sale  and 
purchase,  and  also  that  gifts  are  in  that  respect  to  be 
treated  as  sales : — '  The  giving  of  the  possession  of  im- 
moveable property  to  the  purchaser  depends  upon  the 
words  expressed  by  the  seller  convoying  the  meaniug  that 
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(the  house)  has  been  vacated,  and  in  handing  over  the  Lector*  ill. 
keys  of  the  house,'  Tohfa,  Vol.  IV,  p.  59 ;  and  '  The 
thing  of  which  a  *  gift '  has  been  made  does  not  become 
the  property  (of  the  donee)  without  possession,  as  is  the 
case  with  things  that  are  sold,  and  the  declaration  of  a 
donor  to  the  efEect  that  he  has  given  possession  is  suffi- 
cient to  denote  (real)  possession ; '    16.  p.  335." 

"  In  the  present  case  the  deed  of  gift  was  delivered, 
and  with  it  the  keys  of  the  houses  and  furniture  men- 
tioned in  the  hibay  which  included  the  house  in  which 
the  husband  and  wife  were  then  living.  No  words  can 
be  stronger  than  those  contained  in  this  hiba  to  indicate 
the  intention  of  the  donor  to  complete  the  gift  according 
to  law ; — '  And  I  having  given  up  my  possession  have 
given  them  (the  houses  and  chal)  into  the  possession  of  the 
above-mentioned  woman  (his  wife),  in  whose  favour  the 
gift  is  made,  and  all  the  conditions  respecting  a  gift, 
viz.,  the  mutual  consent  and  the  taking  possession  in 
every  way,  together  with  the  vacating  of  them,  have 
been  performed  by  me  and  the  above-mentioned  woman 
in  whose  favour  the  gift  is  made ;  *  and  again,  *  In 
future  I  have  no  claim  to  the  property,  nor  can  any  of  my 
heirs  demand  anything  out  of  the  above-mentioned  pro- 
perty by  way  of  inheritance.* " 

"  In  my  opinion,  the  relation  of  husband  and  wife,  and 
his  legal  right  to  reside  with  her  and  to  manage  her 
property,  rebut  the  inference,  which,  in  the  case  of  parties 
standing  in  a  different  relation,  would  arise  from  a  con- 
tinued residence  in  the  house  after  the  making  of  the 
hibay  and  in  the  husband  generally  receiving  the  rents 
of  the  chal  annexed  to  that  house.  It  is  also  worthy  of 
remark,  that  the  husband  mentioned  to  some  tenants 
that  he  was  receiving  rent  on  account  of  his  wife,  to 
whom  he  had  made  a  Aita." 


• 
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Lectdrf  III.  "  Tliis  is  not  a  case  of  creditors  claiming  against  a 
hiha  set  up  to  defeat  their  claims^  bat  it  is  that  of  heirs 
or  next  of  kin  claiming  in  derogation  of  the  gift  of  the 
person  through  whom  they  claim." 

In  the  case  of  Jaffer  Khan  v.  Hvhshi  Bibi\  it  was  held 
that  where  the  technical  requirement  of  delivery  of 
seisin  is  complied  with,  continued  possession  is  not 
necessary. 

The  question  whether  for  the  purpose  of  completing  a 
gift  of  immoveable  property  by  delivery  and  possession,  a 
formal  entry  or  actual  physical  taking  of  possession  is 
necessary  was  also  discussed  before  West  and  Nanabhai 
Haridas,  JJ.  in  the  case  of  Shaikh  Ibrahim  v.  Shaikh 
Suliman*  Mr.  Justice  West  laid  down  the  principle  of 
the  Mahommedan  Law  on  the  question  of  seisin  with  con- 
siderable distinctness.     His  Lordship  said  : — 

"  As  to  the  law  of  the  case,  the  Courts  below  are  to 
bear  in  mind  that  when  land  is  occupied  by  tenants  a 
request  to  them  to  attorn  to  the  donee  is  the  only 
possession  that  the  donor  can  give  of  the  land  in  order 
to  complete  a  proposed  gift.  Such  a  possession  would, 
according  to  the  case  of  Khajooroonissa  v.  Bowshun 
Jehan  be  sufficient.  As  to  the  delivery  of  the  house, 
the  principle  is  to  be  borne  in  mind  that  when  a  person 
is  present  on  the  premises  proposed  to  be  delivered  to 
him,  a  declaration  of  the  person  previously  possessed  puts 
him  into  possession.  He  occupies  a  certain  part  and  this 
occupation  becoming  actual  possession  by  the  will  of 
the  parties  extends  to  the  whole,  which  is  in  immediate 
connection  with  such  part  where  the  possession  is  right- 
fully, though  not  where  it  is  wrongfully  taken,  ex  parte 

*  Sel.  Beports,  I,  p.  12. 

^  I.  L.  E.  9  Bom.  p.  146,  wherein  the  cases  bearing  on  this  point  are 
referred  to. 
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Fletcher.  An  appropriate  intention  where  two  are  pre*  i^'Q^pei  m. 
sent  on  the  same  premises,  may  put  the  one  out  as  well 
as  the  other  into  possession  without  any  actual  physical 
departure  or  formal  entry,  and  effect  is  to  be  given  as  far 
as  possible  to  the  purpose  of  an  owner  whose  intention  to 
transfer  has  been  unequiyocally  manifested.''^ 

When  possession  is  already  with  the  donee  it  need  not 
be  renewed;  no  formal  transfer  therefore  is  necessary, 
when  the  gift  is  to  a  depositary,  bailee  or  trustee  who  is 
already  in  possession  of  the  property  which  forms  the 
subject  matter  of  the  gift.^  In  the  case  of  Vilayet 
Hussain  y.  Manirwriy^  the  Calcutta  High  Court  held,  that 
when  the  subject  of  the  gift  has  been  in  the  hands  of  the 
donee  as  manager  or  agent  of  the  donor,  such  possession 
by  the  donee  was  not  sufficient  to  make  it  unnecessary 
to  the  validity  of  the  gift  that  there  should  be  actual 
or  formal  deliyery  of  possession  of  the  property.  In  this 
case  the  gift  was  made  in  death-illness.    It  is  submitted 

^  In  a  case  among  Hindns,  Kalidca  MuLliek  y.  Kaiihyalal  Punditf 
I.  L.  B.  11  Cal.  p.  121,  the  Privj  Gonncil  had  oooasion  to  refer  to  the 
principle,  which  it  is  Bubmitted  ought  to  be  carefully  borne  in  mind  in  deal- 
ing with  the  subject  of  gifts  among  the  Mahommedans.  Dealing  first 
with  the  question  what  interest  is  conveyed  to  the  donee  when  the  terms 
of  the  gift  are  indefinite,  their  Lordships  said,  "  It  appears  to  their 
Lordships  that  the  indefinite  words  of  a  gift  must  be  limited  by  the  pur- 
pose of  the  gift,  and  that  it  was  Bomasunderi's  intention  that  Buttonmoni 
should  take  the  property  only  for  her  life." 

With  reference  to  the  validity  or  invalidity  of  the  gift  on  the  basis  of  non- 
possession,  their  Lordships  used  the  following  language : — *'  A  gift  where 
the  donor  supports  it,  the  person  who  disputes  it  claiming  adversely  to  both 
donor  and  donee  is  not  invalid,  for  the  mere  reason  that  the  donor  has  not 
delivered  possession,  and  that  where  a  donee  or  vendee  is  under  the  terms 
of  the  gift  or  sale  entitled  to  possession,  there  is  no  reason  why  such  gift 
or  sale  though  not  accompanied  by  possession,  whether  of  moveable  or 
immoveable  property  (where  the  gift  or  sale  is  not  of  such  a  nature  as 
would  make  the  giving  elfect  to  it  to  be  contrary  to  public  policy)  shovld 
not  operate  to  give  the  donee  or  vendee  a  right  to  obtain  possession." 

s  Hed.  Ill,  295.    Badd-vl-Muhtdr,  lY,  p.  783. 

>    5  Cal.  L.  B.  91. 

16 
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LecTtm  III.  that  the  principle  laid  down  by  the  learned  Judges  goes 
beyond  the  Mahommedan  Law. 


Gifts  to 
minors. 


Section  II, 

GIFTS  TO  MINOES. 

In  the  case  of  a  gift  by  a  father  to  his  minor  child, 
no  acceptance  is  necessary,  <<  the  gift  is  completed  by  the 
contract,  and  it  makes  no  difference  whether  the  subject 
of  the  gift  is  in  his  hands  or  in  that  of  a  depositary."  It 
a  father  make  a  gift  of  something  to  his  infant  son, 
the  infant,  in  yirtue  of  the  gift,  becomes  proprietor  of  the 
same,  provided  the  thing  given  be  at  the  time  in  the 
possession  either  of  the  father  or  of  any  person  who 
stands  in  the  position  of  a  trustee  for  the  father,  because 
the  possession  of  the  father  is  tantamount  to  the  pos* 
session  of  the  infant  by  virtue  of  the  gift,  and  the  posses- 
sion of  the  trustee  is  equivalent  to  that  of  the  father.  The 
same  rule  would  apply  to  a  gift  by  a  mother  to  her  infant 
child,  whom  she  maintains  and  whose  father  is  dead  and 
there  is  no  constituted  guardian ;  and  so  also  with  respect 
to  the  gift  of  any  other  person  maintaining  a  child  under 
similar  circumstances.  "  It  is  to  be  observed  that  the  law 
with  respect  to  seisin  in  cases  of  alms-gift  is  similar  to 
to  that  in  gifts.  Thus,  if  a  person  should  bestow  in  alms 
upon  a  pauper  anything  of  which  the  pauper  has  pos- 
session at  the  time,  he  (the  pauper)  in  that  case  becomes 
proprietor  of  the  same  without  the  necessity  of  a  new 
seisin ;  and  so  also  if  a  father  should  bestow  in  alms  upon 
his  infant  son  something  of  which  he  himself  or  his 
trustee  has  the  possession,  the  infant  becomes  proprietor 
thereof — contrary  to  where  the  thing  so  bestowed  has 
been  pawned,  lost  by  usurpation,  or  sold  by  an  invalid 
sale." 
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•*  If  a  stranger  make  a  gift  of  a  thing  to  an  infant,  the  liSCTUM  IH. 
gift  is  rendered  complete  by  the  seisin  of  the  father  of 
the  infant ;  for,  as  he  is  master  of  deeds  with  respect  ta 
the  child,  liable  to  both  good  and  evil  (snch  as  sale),  he  is 
consequently  in  a  superior  degree  master  of  gift  which  is 
ptnrely  advantageous." 

If  a  person  make  a  gift  of  a  thing  to  an  orphan,  and  it 
be  taken  possession  of  in  his  behalf  by  his  guardian,  beings 
either  the  executor  appointed  by  Ihs  father,or  his  grand- 
fatiier,  or  the  executor  appmnted  by  hia  grandfather,  it 
is  valid,  because  all  these  persons  hav«  an  authority  over 
the  orphan,  as  they  stand  in  the  place  of  his  father. 

If  a  fatherless  child  be  under  the  charge  of  his  mother, 
and  she  take  possession  of  a  gift  made  to  him,  it  is  valid,, 
because  she  has  an  authority  for  the  preservation  of  him: 
and  his  property,  '*  and  the  seisin  of  a  gift  made  to  him  is 
in  the  nature  of  a  preservation  of  himself  since  a  child- 
can  not  subsist  without  property."  The  same  rule  obtains 
with  respect  to  the  validity  of  the  seisin  of  a  non-relative 
who  has  the  charge  of  an  orphan,  viz.y  that  where  a  gift 
is  made  to  an  orphan  who- is  living  in  the  guardianship 
of  a  stranger,  if  possession  is  taken  by  such  g^uardian  it 
would  be  sufficient  in  law. 

If  an  infant  endowed  with  understanding  or  discretioni^ 
should  himseK  take  possession  of  a  thing*  given  to  him,  it 
is  valid,  because  such  an  act  is  to  his  advantage,  and  the 
law,  therefore,  presumes  in  him  the  capacity  of  performing 
it,  as  capacity  depends  on  reason  and  understanding  which 
he  possesses. 

It  is  lawful  for  a  husband  to  take  possession  of  a 
gift  made  to  his  wife  if  she  is  an  infant,  provided  she  has 
been  sent  from  her  father's  house  to  his;  and  he  is 
authorised  to  do  so  even  though  the  father  is  living, 
because  the  father  after  sending  the  girl  to  her  husband'a 
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LECTtms  m.  house  is  held  by  implication  to  have  resigned  the  manage- 
"*~~  ment  of  her  concerns  to  the  husband.  It  is  otherwise 
where  she  has  not  been  sent  from  her  father's  house, 
because  then  the  &ther  is  not  supposed  to  haye  resigned 
the  management  of  her  concerns.  It  is  also  otherwise 
with  respect  to  a  mother  or  any  other  person  having 
charge  of  her,  because  they  are  not  entitled  to  possess 
themselves  of  a  gift  in  her  behaJf ,  unless  the  father  be 
dead,  or  absent,  and  his  place  of  residence  unknown ;  for 
their  power  is  in  virtue  of  necessity  and  not  from  any 
supposed  authority,  and  this  necessity  cannot  exist  whilst 
the  father  is  living.  K  a  house  be  given  to  a  minor  child 
containing  the  effects  of  the  father,  the  gift  is  valid.^ 
And  this  principle  applies  equally  to  the  gift  of  any  other 
guardian.  A  sadkah  to  a  minor  child  by  the  father  whilst 
the  father  is  living  in  it  is  valid  according  to  Abft  Yusuf 
and  the /a^a  is  with  him  (that  is,  decisions  are  passed  in 
accordance  with  his  doctrine). 

Things  given  in  jahaa  (by  way  of  paraphernalia)  to  a 
bride  taken  to  the  house  of  the  husband  belong  to  her, 
unless  the  father  says  they  were  given  by  way  of  ariai 
(commodate  loan,)  the  omas  being  on  him  to  prove  his 
statement ;  usage  will  have  to  be  considered  in  connection 
with  the  position  of  the  father. 

A  gift  by  the  mother  to  her  infant  child  of  her  dower- 
debt  due  by  the  father  is  valid,  when  the  mother  in- 
vests the  child  with  the  power  to  realise  it,  in  other 
words,  authorises  him  to  recover  the  debt.  As  the  dona- 
tion of  a  gift  implies  an  authority  to  recover  it,  the  pro- 
viso may  be  regarded  as  a  distinction  without  a  difference. 

The  above  principles  may  be  formulated  as  follows : — 

If  a  stranger  make  a  gift  to  an  infant,  the  right  of  ac- 

>  Fat&wa-i-Alamgiri,  IV,  p.  526. 
*  Badd-ol-Mnhtar  throughoat. 
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ceptance  and  possession  on  behaJf  of  the  infant  apper-  l«ctto"  m. 

tains  in  the  first  place  to  the  father.    If  the  father  is 

dead,  or  is  at  such  a  distance  as  to  preclude  the  possibility 

of  his  presence,  in  that  case  the  executor  of  the  father 

takes  the  place  of  the  father.    If  there  is  no  executor 

of  the  father,  then  comes  the  grandfather,  and  in  his 

absence  the  grandfather's  executor.    Besides  these,  who 

may  be  regarded  as  guardians  de  jwre,  no  other  person 

can  take  possession  of  the  subject-matter  of  a  gift  unless 

that  person  happens  to  be  the  de  fado  guardian  of  thiB 

infant,  that  is,  the  child  is  in  his  or  her  custody,  and  is 

being  nurtured  by  him  or  her.    Under  the  Shiah  Law, 

only  the  father  and  grandfather  or  the  constituted  guardian 

can  take  possession  of  the  subject  of  a  gift  for  a  minor. 

If  a  child  is  being  brought  up  by  an  uncle,  and  there  is 
an  executor  of  the  father,  the  possession  of  the  unde  is 
not  sufficient  unless  it  can  be  shown  that  the  executor 
was  unwilling  to  take  possession  of  the  gift  for  the  child. 

A  mother's  possession  is  valid  and  effectual  when  the 
child  is  in  her  custody,  and  there  is  no  father  or  grand- 
father. 

K  the  child  is  in  the  custody  of,  and  is  being  brought 
up  by  a  stranger,  the  possession  of  the  mother,  brother  or 
uncle  is  not  valid,  the  possession  of  the  stranger  would  be 
sufficient.      In  the  case  of  Mvsst.  Banco  Bifd  v.  Fakhrood-  ^^^  Banoo 
deen  Eas$(m,  however,  the  Sudder  Court  proceeded  further  Bihi  v.  FaJchr^ 
and  held  a  deed  of  gift  by  a  female  to  a  minor,  whom  «a«i. 
she  had  received  into  her  family  as  an  adopted  son,  of 
property  of  which  possession  was  not  delivered  at  the  time 
of  the  gift  or  during  the  lifetime  of  the  donor,  she  having 
retained  possession  of  it  on  behalf  of  the  minor,  to  be 
valid  and  complete  in  law  notwithstanding  that  the  father 
of  the  minor  was  alive.^ 

^  SoL  Reports,  II,  p.  180. 
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LacTURE  III.  If  a  minor  girl  is  married  and  is  living  with  her  hus- 
band,  a  gift  of  which  possession  is  taken  by  the  father  or 
the  husband  is  equally  good. 

But  before  the  minor  wife  has  been  sent  to  the  hus- 
band's house,  or  after  she  has  attained  her  majority,  the 
husband  is  not  entitled  to  take  possession.  The  guardian- 
ship in  respect  of  a  minor  wife  vests  in  the  husband 
when  Hhe  comes  to  his  house.^  As  long  as  she  has  not 
been  sent  to  his  house,  he  has  no  right  to  take  possession 
on  her  behalf  of  any  gift  made  to  her ;  when  she  has 
come  to  live  with  him  he  becomes  her  waM.^ 

If  the  father  is  alive  or  present,  but  the  child  is  being 
brought  up  by  the  uncle,  grandfather  or  mother  theiir 
possession  is  sufficient. 

If  the  minor  is  possessed  of  understanding,  he  may  take 
possession  of  the  gift,  and  in  order  to  prevent  any  dis- 
pute, the  Kazi  should  appoint  a  curator  for  the  same. 
When  the  donee  is  insane,  the  right  to  possession  belongs 
to  his  guardian. 

If  a  gift  is  made  to  a  latik  (foundling),  the  possession 
of  one  who  brings  up  the  child,  or  that  of  the  hdkim  is 
sufficient. 

An  infant  who  has  attained  discretion  has  a  right  to 
reject  as  well  as  to  accept. 

It  is  lawful  for  parents  in  case  of  necessity,    (and 
where  it  can  be  shown  that  it  was  the  intention  of  the 
grantor  that  they  should  do  so,)  to  make  use  of  a  gift 
Presenta  to  made  to  the  child  but  not  to  consume  it. 

Presents  given  to  a  child  at  circumcision,  if  suited  for 
him,  become  gifts  to  him.  If  not  suited  for  him  they  be- 
come the  property  of  the  parents,  according  as  they  are 

*  The  custody  of  a  minor  wife  does  not  belong  to  the  husband,  In  r« 
Khatija  Bibi,  6  B.  L.  B.  p.  617,  but  it  is  not  illegal,  In  re  Mahin  Bihi,  18 
B.  L.  R.  p.  160. 

>  See  S.  14,  Act  XL  of  1858. 
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xnade  by  the  frienda  or  relatiyes  of  the  father  or  mother.  I^cttobk  III, 
But  if  the  giyer  of  the  gift  distinctly  specifies  at  the  time 
that  the  present  is  for  the  child,  it  is  for  him. 

Presents  given  to  a  bride  follow  the  same  role,  that  is, 
if  they  are  made  by  the  ^relations  of  the  hnsband  they 
become  the  husband's  property,  unless  they  are  distinctly 
mentioned  to  be  given  to  the  wife. 

Nobody  can  make  a  gift  of  his  child's  property  even 
for  a  consideration^  This  is  a  natural  corollary  of  the 
principle  which  debars  guardians  from  selling  the  proper- 
ty of  a  minor,  unless  under  exceptional  circumstances. 

A  youth  who  has  attained  discretion  but  not  puberty, 
may  accept  a  gift  even  after  his  wali  has  rejected  it. 

In  the  Faidwar4nKazi  Khan^  it  is  stated  that  if  a  person 
give  a  house  to  his  minor  child  and  subsequently  pur- 
chase or  acquire  another  house  with  the  proceeds  of  the 
house  of  which  gift  has  been  made,  this  latter  house  will 
be  the  property  of  the  child.  According  to  the  Baddr^l- 
MulUdr  this  is  the  accepted  doctrine,  though  Imam  Zufer 
apparently  holds  a  different  view.  The  doctrine,  however, 
when  analysed  would  seem  to  express  in  other  words,  the 
principle  that  when  a  gift  has  been  made  by  a  father 
to  his  child,  it  becomes  the  property  of  the  minor  though 
it  continues  to  remain  in  the  possession  of  the  father. 
And  accordingly  any  dealing  with  the  property  by  the 
father  dehors  the  right  of  the  infant  would  not  change 
the  character  of  the  gift  or  destroy  the  right  of  the  infant. 

It  may,  however,  be  that  the  gift  was  a  fraudulent  one 
and  never  intended  to  take  effect,  but  this  question  can- 
not arise  between  the  father  and  the  child  (the  gift  by 
parents  to  children  being  irrevocable  among  the  Hanafis 
and  Shiahs  as  will  be  shown  afterwards).  It  can  only  be 
raised  by  creditors  of  the  father,  whose  debts  were  sub^ 
sistmg  at  the  time  of  the  gift,  to  satisfy  which  such 
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LicTTTRi  III.  property  would  haye  been  liable,  and  who  may  show 
by  the  mode  of  dealing  with  the  property  subsequent  to 
the  gift,  that  it  was  fraudulent  and  a  merely  paper  trans- 
action intended  to  defeat  their  just  claims. 


Section  HI. 
GIFTS  WITH  CONDITIONS. 

Conditional  ''^®''®  ^^  a  great  difference  betweenT  conditional  gifts  and 
gifts  and  gifts  with  conditions  attached  to  them.  The  former,  like 
conditions,  thosc  which  are  made  dependent  for  their  operation  upon 
the  occurrence  of  certain  contingencies,  whateyer  their 
character,  are  yoid  according  to  all  the  schools.  Whilst 
with  regard  to  gifts  with  conditions  attached,  there  exists 
a  certain  diyergence  between  the  Shiahs  and  the  Hanafis. 
According  to  the  Hanafi  Law  any  derogation  from  the 
completeness  of  the  gift  is  null ;  and  if  the  intention  to 
giye  to  the  donee  the  entire  subject  matter  of  the  gift  be 
dear,  snbBequent  conditions  derogating  from  or  limiting 
the  extent  of  the  right  would  be  null  and  yoid. 

Accordingly,  under  the  Hanafi  'Lsi^'m,  whilst  the' gift  is 
valid  the  condition  is  void.  Under  the  Shiah  Law,  if  the 
condition  is  subsidiary  to  the  gift,  both  the  gift  and  the 
condition  are  yalid.  For  example,  if  a  man  were  to  say, 
*^  I  giye  you  the  debt  due  to  me  by  A,  on  condition  that 
you  give  to  B,  the  interest  thereon ; "  under  the  Hanafi 
Law  the  condition  is  void,  but  the  gift  yalid.  Under  the 
Shiah  Law,  if  the  gift  depends  on  the  condition  attached, 
the  entire  gift  is  bad.  If  it  does  not  and  the  condition 
is  only  subsidiary,  then  both  the  gift  and  the  condition 
are  yalid.  Gifts  dependent  upon  certain  contingencies 
are  yoid  according  to  both  the  schools.  For  example,  a 
condition  for  the  avoidance  of  a  debt  in  words  like  the 
following :  ^^  When  to-morrow  comes  and  thou  happenest 
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to  die,  then  thou  art  discharged  from  my  debt,"  is  null  Lectubb  hi. 
and  void.  Or  *^  shouldest  thou  die  of  this  disease,  this 
house  is  thine,"  in  all  these  cases  the  gift  is  absolutely 
void.  But  a  condition  implying  an  immediate  operation 
of  the  gift  would  be  valid.  For  example,  if  a  man  were  to 
say  to  another,  "  if  you  owe  me  any  money,  I  absolve  you 
of  it ",  or  "  you  will  be  absolved  of  my  debt  when  I  die*  " 
(which  becomes  a  legacy). 

K  a  man  were  to  say  to  another,  ^^  that  house  is  for 
thee ;  if  thou  diest  before  me  it  is  mine,  and  if  I  die  before 
thee  it  is  thine,"  in  the  Nawddir  it  is  stated  from  Abu 
Hanif  a,  it  is  a  Mbaj  the  conditions  being  void.  If  a  man 
were  to  say,  "  I  have  made  this  rukba'  for  thee  "  it  is  an 
ariat,  that  is,  the  donee  shall  have  the  loan  of  the  thing 
without  any  disposing  power  over  it,  subject  to  the  option 
of  the  donor  to  resume  his  gift  or  loan  at  any  time. 
If  a  man  were  to  say,  "  I  have  made  this  rukba  for  thee, 
and  it  is  thine,"  it  is  a  hiba.  Under  the  Shiah  Law  every 
word  which  indicates  the  gift  of  proprietary  rights  is 
sufficient  to  constitute  a  hiba,^ 

A  life-grant  or  umra  under  the  Hanafi  Law  takes  effect 
as  a  hibay  the  condition  limiting  the  gift  being  held 
void.  A  gift  to  A  for  life  and  remainder  to  B  takes 
effect  as  an  absolute  gift  to  A, — ^to  use  an  English  expres- 
sion, gives  him  an  estate  in  fee. 

A  mere  grant  of  the  usufruct  of  a  thing  is  in  the  eye 
of  the  law,  simple  driat  or  commodate  loan  which  implies 
on  the  part  of  the  donee  the  obligation  of  returning  the 
selfsame  thing.^ 

1  Fat&wa-i-Kazi  Khan,  lY,  p.  229. 

*  Ibid. 

^  JAma-nsh-Shatt&t. 

*  "  A  mere  grant  of  nsofract  is  an  ariat  in  a  thing  which  can  be  need 
witfaont  being  destroyed,  bat  things  which  mnst  be  consumed,  in  use 
implj  gift  except  in  the  case  of  money."    Fatawa-i-Kazi  Khan,  p.  230. 

17 
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Lecture  III.     The   Sliiah  Law  recognises  the    validity  of   limited 
Limited      estates  and  deals  with  the  subject  under  a  special  chapter 

the  ShiX  ^^  binder  the  head  of  al-hnhs  and  (i8-sukna, 

^^-  Hvi)8  signifies  literally  the  tying  up  of  property,  tech- 

nically it  means  grants  limited  to  a  certain  time. 

Hvha  are  acts  by  which  the  proprietor  confers  on 
another  person  "  gratuitously,"  that  is,  without  any  con- 
sideration, the  enjoyment  of  the  use  or  usufruct  of  a 
thing  with  a  reservation  of  the  owner's  right  of  property 
in  it.  The  reciprocal  consent  of  the  contracting  parties, 
expressed  or  implied,  with  transmutation  of  possession 
suflSlces  to  render  the  contract  valid. 
Temporary     Temporary  grants  or  limited  estates  receive  different 

^ted^'^       names  according  to  the  object  with  which  such  grants  are 

!f  *a®i?-  ^^®'  made  or  such  estates  are  created. 

the  Shiah 

Law.  "  The  enjoyment  of  the  use  or  usufruct  created  for 

life,"  in  other  words  a  life-estate,  is  called  a2-umra. 

The  enjoyment  of  the  use  of  a  house  without  any  right 
of  property  in  it  is  called  as-mknay  "  right  of  habitation." 

The  enjoyment  of  the  use  or  usufruct  of  a  thing  for  a 
fixed  and  determinate  period  is  called  a/r-mkha.  This 
word  literally  signifies  servitude  and  is  applicable  to  the 
condition  which  derogates  from  the  completeness  of  the 
gift  and  cuts  down  an  absolute  gift  to  a  limited  estate. 

There  is  no  special  formula  for  effecting  such  a  con- 
tract, but  it  may  be  made  in  the  following  words,  such 
as,  ^^  I  have  granted  to  such  a  one  the  enjoyment  of  such  a 
house  or  such  a  land  for  his  life  or  for  such  a  time,"  or  in 
any  other  words  which  express  the  intention  of  the  pro- 
prietor. The  execution  of  the  contract  becomes  obliga- 
tory after  the  delivery  of  the  property.  The  contract 
by  which  the  enjoyment  and  use  of  a  house  or  habitation 
is  conferred  upon  any  one  is  put  an  end  to  by  the  death 
of  the  gi'antor. 
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When  a  grant  is  made  in  these  terms,  "  when  you  die  L«ctubr  hi, 
it  will  revert  to  me,"  the  reversion  would  take  effect  by 
the  death  of  the  donee. 

A  grant  by  which  the  grantor  conveys  to  the  donee  and 
**  his  successor  "  the  enjoyment  or  use  of  some  property, 
would  confer  only  a  life-estate,  and  the  property  will 
revert  to  the  grantor  upon  the  death  of  the  grantee,  as 
if  the  word  ^^  successor  "  had  not  been  mentioned. 

When  the  grant  of  the  usufruct  is  made  for  a  limited 
and  determinate  period  of  time,  the  contract  becomes 
obUgatory  at  the  moment  of  the  delivery  of  possession, 
and  the  proprietor  cannot  resume  the  subject-matter  of 
the  grant  until  after  the  expiration  of  the  term  fixed. 
A  grant  made  for  the  lifetime  of  the  donor  does  not 
terminate  upon  the  death  of  the  donee,  the  right  passes 
to  his  heirs  who  enjoy  the  same  until  the  death  of  the 
grantor. 

A  gran*  of  the  usufruct  without  determination  of  pe- 
riod might  be  revoked  at  any  time  at  the  will  of  the 
grantor.i 

A  limited  estate  or  the  grant  of  the  usufruct  of  some 
property  does  not  terminate  by  the  sale  of  the  svbstance 
of  the  thing ;  the  grantee  has  the  right  of  holding  posses- 
sion of  the  thing  given  and  enjoying  the  usufruct  until 
after  the  expiration  of  the  term  of  the  grant. 

The  right  of  auhna  or  habitation  granted  in  general 
terms  empowers  the  grantee  to  live  in  the  house  with  bis 
relatives  and  children  ;  but  he  connot  transfer  the  right 
to  any  other  person  unless  there  is  a  special  condition  to 
that  effect. 

^  "  Of  eyery  thing  of  which  a  wakf  is  valid,  the  umra  or  granting  for 
life  is  valid  also  and  the  grant  is  not  invalidated  by  the  sale  of  the  thin^r, 
for  the  purchaser  mnst  fulfil  to  the  life-tenant  whatever  was  conditioned 
on  his  behalf."     SharAya-uMslam,  p.  246. 
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Lecture  III 


NcLsir 
Hu^ain  v. 
Sughra 
Begum, 


The  grantee  cannot  let  or  Iiire  a  house  or  mansion 
^yen  to  him  for  habitation  without  the  special  permission 
of  the  grantor. 

All  grants  constituted  in  favour  of  determinate  persons 
without  specification  of  time  terminate  by  the  decease 
of  the  proprietor  or  grantor,  and  become  a  portion  of  his 
inheritance.  Likewise  all  grants  constituted  for  determi- 
nate periods  of  time  terminate  at  the  expiration  of  the  pe- 
riod fixed  and  revert  either  to  the  grantor  or  his  heirs. 

Where  a  grant  is  to  A,  and  his  children,  "  generation 
after  generation,"  or  where  a  grant  is  made  to  A,  with  the 
addition  of  the  usual  expression  which  implies  a  perpe- 
tual descent  in  the  grantee's  line,  e.  g.y  naslan  hdd  nasi 
hatnan  bad  batn,  the  grant  conveys  to  the  grantee  an 
absolute  estate,  the  terms  used  implying  perpetuity  of  the 
grant.  In  fact,  a  grant  to  the  donee  and  his  descendants 
gives  to  the  donee  an  estate  in  fee  subject  to  no  restraint 
of  any  kind  upon  alienation  or  otherwise. 

In  the  case  of  Nasir  Hvsain  v.  Sughra  Begum,^  it  ap- 
peared that  the  plaintiff's  father  Zulfikar  Husain  executed 
on  the  23rd  of  November  1868  a  deed  of  gift,  in  respect  of 
a  certain  house  belonging  to  him,  to  his  cousins  Ali  Mu- 
hammud  Muzaffar  Husain  and  the  defendant  Abdul 
Muzaffar,  and  by  another  deed  of  gift  duly  registered 
and  executed  on  the  14th  of  December  1872  he  assigned 
his  proprietary  right  in  the  same  house  to  the  plaintiff 
Nasir  Husain.  The  right  of  Ali  Muhammud,  one  of  the 
above-named  transferees  under  the  deed,  dated  the  23rd 
of  November  1868  was  attached  in  execution  of  a  decree 
against  him  held  by  the  defendant  Sughra  Begum.  The 
plaintiff  objected  in  the  execution  department,  but  as  his 
objections  were  disallowed,  he  brought  a  suit  to  establish 
his  right  to  the  house   in  dispute  and  for  a  declaration 

»  1.  L.  R.  5  AU.  p.  505. 
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that  on  the  death  of  Ali  Muhammad  all  his  right  in  the  Lkctubk  III. 
property  ceased  and  terminated.  The  main  point  for  de- 
termination in  the  case  therefore  was  whether  under  the 
terms  of  the  instrument  of  transfer^  dated  the  23rd  of 
November  1868  the  proprietary  right  in  the  house  had 
passed  to  the  transferees.  The  material  portion  of  that 
instrument  was  as  follows : — 

"  I  have  of  my  own  accord  and  freewill  given  the  house  to  my  brothers 
Ali  Mohammad  Mazaffar  Hosain  and  Abol  Mnzaffar  for  their  residence 
and  that  of  their  heirs,  generation  after  generation.  I  or  my  heirs  neither 
have  nor  shall  have  any  claim  regarding  the  house  in  question,  but  if  the 
said  brothers  or  their  heirs  attempt  to  sell  or  mortgage  the  house,  I  or  my 
hoirs  shall  have  a  claim  to  the  house ;  so  long  as  a  sale  or  mortgage  is  not 
effected  I  or  my  heirs  shall  have  no  connection  or  concern  with  the  house." 

The  Court  of  first  instance  held  that  the  right  of  Ali 
Muhammad  one  of  the  donees  was  heritable  and  trans- 
ferable, and  dibmissed  the  suit.  The  plaintiff  appealed  to 
the  High  Court  contending  inter  alia  that  the  parties  to  the 
suit  being  Shiahs  were  not  governed  by  the  texts  of  Ma- 
hommedan  Law  relied  upon  by  the  lower  Court  which 
were  applicable  to  Sunnis. 

The  High  Court  of  Allahabad  in  affirming  the  judgment 
of  the  first  Court  made  the  following  remarks  : — 

"  We  are  of  opinion  that  the  Subordinate  Judge  has 
come  to  a  right  conclusion  in  this  case^  and  that  the  house, 
the  subject  of  the  suit,  was  taken  by  the  defendants  not 
merely  for  the  purpose  of  residence  but  absolutely.  The 
operative  words  in  the  deed  of  gift  are  very  clear  and 
strong."  (After  stating  these  words  the  learned  judges 
continued  as  follows)  : — "  Now  the  meaning  of  such  a 
conveyance  is  perfectly  clear.  The  purpose  and  induce- 
ment of  the  gift  of  the  house  is  residence  but  the  gift 
itseK  in  property  is  to  the  donees  and  "  their  heirs,  gene- 
ration after  generation  ",  and  what  follows  is  merely  in 
the  nature  of  recommendation,  and  has  not  in  law  the 
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Lecture  III.  efiPect  of  limiting  the  estate  in  the  house  itself.  This  is 
the  construction  of  such  an  instrument  under  all  systems 
of  law,  European  or  Indian.  It  is  clearly  conformable 
to  the  law  of  England,  and  the  Subordinate  Judge  shows 
that  it  is  in  accordance  with  Mahommedan  Law." 

^'  It  was  argued  at  the  hearing  on  behalf  of  the  appel- 
lant that  the  parties  in  the  present  case  are  Shiahs,  and 
that  the  text  of  the  Mahommedan  Law  and  of  the  other 
authorities  referred  to  related  to  the  more  numerous 
Moslem  sect,  the  Sunnis.  The  parties  in  the  present 
case  are  undoubtedly  Shiahs,  and  if  their  Imameea  Law 
had  contained  any  precept  or  provision  inconsistent  with 
the  Sunni  law  referred  to  by  the  Subordinate  Judge,  it 
would  have  been  our  duty  to  have  given  effect  to  such  a 
state  of  things.  But  the  careful  examination  which  we 
have  given  to  the  doctrines  of  the  Imameea  Code  as  ex- 
pounded by  Mr.  Baillie,  1869,  page  226  et  aeq.y  has  convinced 
us  that  there  is  no  difEerence  on  this  subject  between 
the  two  systems  of  Mahommedan  Law.  In  fact  while 
the  Sunni  law  is  very  distinct,  the  Shiah  or  Imameea  Law 
is  silent  on  the  subject ;  the  intention  in  the  latter  system 
evidently  being  the  adoption  and  application  of  the  Sunni 
rule  to  Shiahs,'  where  their  own  Imameea  Law  does  not 
speak  the  only  cases  of  gifts  of  this  nature  alluded  to  in 
the  latter  being  gifts  plainly  limited  to  a  life-interest." 

^'  There  is  a  passage  in  Baillie's  Imameea  Law,  pp.  226 
— 227,  which  if  expressing  undoubted  Shiah  doctrine  per- 
haps deserves  some  notice.  The  passage  is  this : — If  one 
should  say  ^^  I  have  given  this  mansion  to  thee  for  life  and 
to  thy  successor,"  it  would  only  be  an  vmra  or  for  his 
own  life,  and  there  would  be  no  transfer  to  the  life-holder 
according  to  the  most  approved  opinion,  just  as  if  he  had 

*  There  can  be  no  donbt  that  this  view  is  foondod  on  a  misapprehen- 
sion of  the  Shiah  Law. 
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not  said  "  to  thy  successor."  If  such  is  the  Imameea  Lbctum  hi. 
Law,  it  is  difficult  to  understand  and  btill  more  difficult  to 
appreciate  a  limitation  of  interest  which  necessitates  the 
striking  out  from  the  words  of  gift  its  distinctly  express- 
ed extension  to  a  ^^  successor."  The  author  does  not  ex- 
plain what  he  is  pleased  to  call  *^  the  most  approved  opi- 
nion." It  is  at  least  a  most  arbitrary  construction  of  the 
gift  confessing  as  it  appears  to  do  that  it  could  not  stand 
if  the  terms  ^*  to  thy  successor  "  also  remained  part  of  the 
gift.  In  the  present  case,  howeyer,  the  estate  given  by 
the  gift  is  conveyed  in  much  krger  terms  giving  the 
house  to  the  donees  "  for  their  residence  and  that  of  their 
heirs,  generation  after  generation,  I  or  my  heirs  neither 
have  nor  shall  have  any  claim  regarding  the  house  in 
question,"  words  which  if  they  are  capable  of  any  legal 
meaning  clearly  and  distinctly  bestow  the  right  to  the 
thing  given  absolutely." 


Section  IV. 

CONDITIONAL  GIFTS. 

If  a  person  make  a  gift  of  a  certain  piece  of  land  to 
another  on  condition  that  the  donee  should  give  to  the 
donor  the  produce  of  such  land  for  his  support, — according 
to  Abu'l  £!asem  if  the  land  is  capable  of  bearing  produce, 
the  gift  is  good  and  the  condition  void.  But  if  tlie  land 
is  waste  or  unculturable  the  gift  is  bad  (fdaid).  Under  the 
Shiah  Law  both  gift  and  condition  would  be  valid.  Under 
the  decision  of  the  Privy  Council  in  the  case  of  Nawah 
Amjad  AUy  Khcm  v.  Mohamdi  Begumj^  a  gift  of  the 
corpm  with  the  reservation  of  a  life-interest  in  the  pro- 
ceeds of  the  property  was  held  valid.    Their  Lordships 

*  10  Moore's  Ind.  App.  p.  510. 


136  HIBA   OR   GIFT   SIMPLE. 

Lecture  III.  referring  to  the  question  under  review  said, — "  It  remains 
to  be  considered  whether  a  real  transfer  of  property  by 
a  donor  in  his  life-time  under  the  Mahommedan  Law, 
reserving  not  the  dominion  over  the  corpus  of  the  pro- 
perty nor  any  share  of  dominion  over  the  corpus,  but 
simply  stipulating  for  and  obtaining  a  right  to  the  re- 
curring produce  during  his  lifetime  is  an  incomplete 
gift  by  the  Mahommedan  Law.  The  text  of  the  He- 
d^ya  seems  to  include  the  very  proposition  and  to  ne- 
gative it.  The  thing  to  be  returned  is  not  identical 
but  something  different ;  see  Hed&ya ;  "  Gifts "  Vol. 
m,  Book  XXX,  p.  294  where  the  objection  being  raised 
that  a  participation  in  the  thing  given  invalidates  a 
gift,"  the  answer  is,  "The  donor  is  subjected  to  a  parti- 
cipation in  a  thing  which  is  not  the  subject  of  his 
grant,  namely,  the  use  (of  the  whole  indivisible  article) 
for  his  gift  related  to  the  substance  of  the  article,  not 
to  the  use  of  it.  Again,  if  the  agreement  for  the  reser- 
vation of  the  interest  to  the  father  for  his  life  be  treat- 
ed as  a  repugnant  condition,  repugnant  to  the  whole 
enjoyment  by  the  donee,  here  the  Mahommedan  Law 
defeats  not  the  grant  but  the  condition ;  Hed&ya,  "  Gifts," 
Vol.  Ill,  Book  XXX,  p.  807.  But  as  this  arrangement 
between  the  father  and  the  son  is  founded  on  a  valid 
consideration,  the  son's  undertaking  is  valid  and  could 
be  enforced  against  him  in  the  Courts  of  India  as  an 
agreement  raising  a  trust  and  constituting  a  valid  obliga- 
tion to  make  a  return  of  the  proceeds  during  the  time 
stipulated.  The  contention  of  the  parties  therefore  is 
not  found  to  violate  any  provision  of  the  Hed&ya,  and  the 
transfer  is  complete." 

This  decision  may  at  first  sight  seem  to  be  in  conflict 
with  the  doctrine  of  the  Hanafi  Lawyer  Abu'l  Kasem,  but 
it  must  be  borne  in    mind  that  in  the    Hanafi  Law 
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mach  of  the  voidableness  of  conditions  arises  from  the  Lkctdeb  in, 

charadx^r  of  the  Arabic  expressions.    As  a  general  rule, 

it  maj  be  stated  that,  when  the  intention  to  make  an  ab- 

solnte  gift  is  dear,  any  condition  which  derogates  from 

the  immediate  completeness  of  the  gift  is  regarded  as 

void.    In  this  view,  the  decision  of  their  Lordships  in  the 

Privy  Council  seems  to  be  in  accordance  with  the  Hanafi 

Law,   the  reservation  of  a  life-interest  in  the  income  not 

preventing  the  property  from  vesting  in  the  donee. 

The  gift  of  a  thing  which  has  been  lost  "  when  reco- 
vered "  is  bad.^  For  example,  if  a  man  were  to  say  to 
another,  "  I  give  thee  the  pearl  which  I  have  lost,  re- 
cover it  and  take  it."  According  to  Abii  Yusof,  this  is  a 
void  gift,  being  the  gift  of  a  mere  speculation.  Zuffer, 
however,  holds  it  to  be  valid. 

If  the  gift  is  made  with  an  option  to  the  donee,  it  is 
valid  if  the  option  is  exercised  immediately  at  the  same 
meeting,  that  is,  before  separation. 

K  the  donor  make  a  gift  with  an  option  to  himself  the 
gift  is  good  and  the  option  void. 

AccordiQg  to  Abu  Hanif  a,  if  a  man  make  a  sadkah  (a 
charitable  donation)  of  a  house  to  his  minor  son  and 
continue  to  reside  in  it  without  paying  any  hire,  the  do- 
nation is  valid.  So  it  is  valid  if  it  is  inhabited  by  another 
person  though  without  hire,  the  father  being  (presumed 
to  be)  in  possession  thereof  for  the  son.s 

A  gift  does  not  become  void  on  account  of  an  invalid 
condition.  Accordingly,  when  an  arrangement  has  been 
entered  into  between  a  husband  and  wife  in  regard  to 
their  respective  rights,  the  consideration  for  such  arrange- 
ment takes  effect  as  a  gift  and  does  not  become  void  for 
any  invalid  condition.  '^  But  sale,  mortgage  and  lease," 
adds  Kazi  Khan,  ^^  would  be  void  for  invalid  conditions." 

'  The  principlefl  that  follow  are  taken  from  Kasi  Khan. 
3  Kazi  Khan,  23G. 
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Lbotuei  hi.  Where  a  man  purchases  a  house  and  after  obtaining 
possession  thereof  makes  a  gift  of  it,  and  if  subsequent 
to  the  gift  another  person  obtains  possession  of  a  moiety 
on  the  ground  of  pre-emption,  the  gift  as  to  the  re- 
mainder is  invalidated.^ 
An  acknowledgment  of  hiba  implies  an  acknowledgment 

An   aol™o^;that  all  the  necessary  formalities    were  complied  with. 

ledgment    of  •'  *  ^ 

hiha.  If  a  man  were  to  say,  ^^  I  have  made  a  gift  of  a  certain 

property  to  Zaid/'  such  acknowledgment  will  be  effectual 
also  as  to  possession. 

If  a  man  direct  his  partner  to  give  his  share  of  the 
partnership  assets  to  his  son,  (but  do  not  authorize  the 
son  to  take  possession  of  it),  it  would  not  take  effect  as  a 
complete  gift  and  the  right  of  the  father  would  remain  in 
tact. 

'  Thii  miut  be  ooxuridered  in  oonneotion  with^the  qnestion  of  limitation. 
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CHAPTER  III. 


THE  REVOCATION  OP  GIFTS. 


Section  L 

Begarding  the  power  of  the  donor  to  revoke  gifts  there  Lkcturb  iy. 
is  considerable  divergence  between  the  schools.  Revocation. 

According  to  the  ShAfeis  and  MftUMs,  gifts  (with  the  ^j^^^aw^ 
exception  of  those  made  by  parents  to  their  children)  can* 
not  be  revoked,  whether  change  of  possession  has  taken 
place  or  not.      This  of  coarse  is  independent    of  the 
ground  of  <K)ercion  or  want  of  comprehension. 

The  parents,  however,  may  revoke  the  gifts  made  by 
themselves  to  their  children.  But  this  right  of  revoca- 
tion possessed  by  the  father  and  mother  is  not  absolute. 
When  the  gift  is  in  the  nature  of  a  Bodhah,  (a  grant  or 
donation  made  with  the  object  of  securing  happiness  in  a 
future  life,  or  for  deserving  the  reward  of  God,)  the  gift 
is  irrevocable. 

The  father  and  mother  are  also  precluded  from  revok- 
ing their  donations  to  their  children  under  the  following 
circumstances  :— 

(1)  When  the  subject-matter  of  the  gift  does  not  re- 
tain its  original  form,  or  has  disappeared  in  toto  or  in  part, 
or  has  been  sold  or  exchanged ;  mere  increase  or  decrease 
in  the  value  from  a  fluctuation  of  the  market  does  not 
come  within  this  head. 

(2)  When  the  donor  has  contracted  a  marriage  and 
that  marriage  has  taken  place  in  consideration  of  the 
thing  given. 

(3)  When  the  donee  has  died  and  the  property  has 
pa^ed  to  his  heirs. 
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LicTu&E  IV.      According  to  the  Shiah  Law,  "  after  possession  has  been 

Shiah  Law.  taken  of  a  gift,  it  cannot  be  lawfully  retracted  when 

made  infavour  of  parents  (according  to  general  consensus), 

nor  even  when  the  donee  is  any  other  relative  by  consan- 

Gift   to  a  ominity  of  the  donor,  though  there  is  some  difference  of 

stranger  may  °        .  •'  . 

be  revoked  at  opinion,  which  however  is  not  approved."    But  if  the  gift 
^7  ^^^'       be  to  a  stranger,  it  may  be  revoked  at  any  time  so  long  as 
the  substance  of  the  thing  given  is  in  existence.    After  it 
has  perished  there  can  be  no  revocation.     In  like  manner 
a  gift  cannot  be  revoked  if  anything  has  been  received 
in  exchange,  though  the  exchange  should  be  of  little 
value.    Mere  use  by  the  donee  of  the  thing  given  is  not 
sufficient  to  preclude  the  donor  from  revoking,  unless  in 
the  use  by  the  donee  the  subject  of  the  given  has  changed 
its  character  substantially.     The  Mohakkik  has  stated  in 
the  Shar&ya  that  it  is  abominable  for  a  wife  to  revoke  a 
gift  made  to  her  husband,  and  in  a  husband  to  revoke  a 
gift  made  to  his  wife.     An  influential  body  of  lawyers, 
among  them  the  Shaikh,  go  further  and  hold  that  hus- 
band and  wife  stand  in  the  same  footing  in  respect  of 
their  mutual  gifts  as  kindred  by  consanguinity,  and  that 
gifts  by  married  people  to  each  other  are  irrevocable.  These 
Shiah  lawyers  are  in  accord  with  the  Hanafis  who,  as  will 
be  seen  afterwards,  hold  that  the  maiTiage  relation  pre- 
vents the  revocation  of  gifts. 
Law         According  to  the  Hanafi  Law,  though  the  revocation  of 
a  gift  is  worthy  of  reprobation  from  a  moral  point  of 
view,  yet  it  is  not  illegal.     The  revocation  of  a  gift, 
says  the  Fatdwa-d-Alamgiriy   "is  abominable  under  any 
circumstance    but    is  valid  nevertheless.'*      The  conse- 
quence of  this  principle  is  that  in  every  instance  a  gift 
may  be  revoked  before  delivery  of  possession,  but,  after 
transmutation  of  possession  has  been  effected,  certain 
kinds  of  gifts  cannot  be  revoked  whilst  the  others  may  be 
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revoked  under  the  decree  of  the  judge  or  with  the  con-  l^ctubi  iv. 
sent  of  the  donee. 

When  a  gift  is  made  to  a  blood-relation  within  the 
prohibited  degrees  and  delivery  of  possession  has  taken 
place,  the  donor  has  no  right  of  revocation.  In  order  to 
make  a  gift  irrevocable,  it  will  be  seen  that  not  only  must 
it  be  to  a  blood-relation  but  such  relation  must  be  within 
the  prohibited  degrees.  A  gift  to  a  cousin  is  not  irrevo- 
cable, inasmuch  as  a  cousin  is  not  within  the  prohibited 
degrees.  Similarly,  a  gift  to  the  mother  of  one's  wife  is 
revocable  as  she,  though  within  the  prohibited  degrees,  is 
not  a  relation. 

It  has  already  been  stated  that,  excepting  in  the  case  of 
gifts  to  such  relations  as  are  within  the  prohibited  degrees, 
every  other  gift  is  revocable.  Previous  to  delivery  the  do- 
nor can  revoke  the  gift  of  his  own  motion  either  in  whole 
or  in  part.  After  delivery,  he  must  obtain  either  the  con- 
sent of  the  donee  or  the  decree  of  the  judge  to  validate 
the  revocation. 

All  the  jurists  are  agreed  in  holding  that  a  revocation 
under  a  judge's  decree  is  a  cancellation  of  the  original 
gift,  but  there  is  some  difference  of  opinion  whether  re- 
vocation by  mutual  consent  is  tantamount  to  cancellation. 
The  tendency  of  precedents,  however,  is  in  favour  of  its 
being  a  cancellation  also.    Thus,  when  one  person  has 
given  a  thing  to  another  who  gives  it  to  a  third  party 
and  then  revokes  the  gift,  the  power  of  revocation  be- 
comes revested  in  the  first  donor ;  but  this  would  not  be 
the  case  if  the  second  donee  was  to  return  the  thing  to 
his  donor  by  way  of  a  gift ;  "  for  the  second  revocation 
being  a  cancellation,  it  follows  that  the  thing  given  re- 
turns to  the  former  state  of  property,  and  that  the  donor 
becomes  again  the  proprietor  without  any  necessity  for 
taking  possession  anew."      After    revocation  the  sub- 
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Lectube  IV.  ject  of  the  gift  constitutes  an  amdniU  or  trust  in  the 
hands  of  the  donee,  so  that  if  it  should  perish  he  is  not 
responsible  for  the  loss.  But  when  the  revocation  is  neither 
by  a  judge's  decree  nor  by  mutual  consent,  and  the  donee 
gives  back  the  subject  of  the  gift  to  the  donor  who  accepts 
it,  he  does  not  again  become  the  proprietor  of  it  till  he  has 
taken  possession.  When  the  donor  does  obtain  possession, 
the  gift  by  the  donee  takes  effect  as  a  revocation  by  the 
judge's  decree  or  by  mutual  consent,  and  the  donee  has 
no  power  to  revoke  it. 

Abu  Yusuf  is  reported  to  have  held  that,  until  an  order 
has  been  passed  by  a  judge  for  cancelling  a  gift,  the  donee 
may  use  and  dispose  of  the  subject  of  it,  but  any  such 
use  or  disposal  after  the  judge  has  made  his  order  is 
unlawful ;  and  the  opinions  of  Abu  Hanif a  and  Mohammed 
were  to  the  same  effect.  If  the  subject  of  the  gift  should 
perish  in  the  hands  of  the  donee,  after  the  passing  of  the 
Kazi's  order  and  previous  to  the  donor's  retaking  pos- 
session, the  donee  is  not  responsible  for  the  loss,  unless 
possession  had  been  demanded  of  him  and  he  had  refused 
to  give  it.  If,  after  a  gift  has  been  revoked,  but  before 
any  decree  of  a  judge,  the  donee  should  give  the  subject- 
matter  of  the  gift  to  the  donor  who  takes  possession,  it 
would  take  effect  as  a  revocation  by  order  of  the  judge. 

Supposing  the  donor  expressly  foregoes  the  power  of 
revocation,  it  still  remains  in  tact  and  does  not  "  drop." 
But  if  the  right  of  revocation  is  compounded  by  the  donor 
for  something  given  to  him  by  the  donee,  the  composi- 
tion is  valid  and  the  thing  becomes  an  exchange  which 
extinguishes  the  right  of  revocation. 

The  revocation  must  be  effected  in  appropriate  terms, 
such  as,  "  I  have  revoked  the  gift,"  or  "  restored  it  to  my 
own  property,"  or  "  I  have  cancelled  or  dissolved  it." 

If  without  using   any  such  expression,  the  donor  con- 
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tracts  to  sell  the  subject-matter  of  the  gift  or  to  give  it  in  L'cture  iv. 
pledge,  such  act  would  not  amount  to  a  revocation.  And 
if  the  revocation  is  conditional  it  is  ineffective.  For  ex- 
ample, if  he  should  say,  "  I  will  revoke,"  or  "  this  gift  will 
stand  revoked  when  such  an  event  happens,"  or  *^  on  such  a 
date,"  it  would  not  be  valid,  because  revocation  can  neither 
be  suspended  on  a  condition  nor  referred  to  a  f uttue  time.^ 

A  gift  is  not  revocable  under  the  following  circum-  Ciroumstan. 

ces  under 
stances  : —  which  a  gift 

(1)  When  the  subject  matter  of  the  gift  has  passed  ^J{'j;"''°" 
out  of  the  possession  of  the  donee  by  gift,  sale,  or  any 

other  form  of  alienation  by  which  the  right  of  property 
is  transferred ; 

(2)  When  the  donee  is  dead  and  the  subject-matter  of 
the  gift  has  devolved  on  his  or  her  heirs ; 

(3)  When  the  donor  is  dead,  that  is,  his  heirs  have 
not  the  power  of  revocation.  The  option  of  revocation  is 
a  personal  right  in  the  donor ; 

(4)  When  the  thing  given  is  lost ; 

(6)     When  the  gift  is  for  a  consideration ; 

(6)  When  the  subject-matter  of  the  gift  has  altered 
in  substance  in  the  possession  of  the  donee ; 

(7)  When  an  increase  or  accretion  has  taken  place 
in  the  thing  given,  and  such  increment  or  accretion  is  of 
such  a  nature  as  to  be  united  with  or  inseparable  from  it. 
And  it  makes  no  difference  in  the  irrevocability  of  the 
gift  whether  the  increase  be  in  consequence  of  an  act  of 
the  donee  or  without  such  act,  and  whether  it  have  issued 
from  the  thing  itself  (such  as  fruits  on  trees)  or  be  an 
accession  to  it  (such  as  accretion  by  growth).  But  it 
must  be  incorporated  with  or  form  part  of  the  body  of 
the  subject-matter  of  the  gift  and  imply  an  addition  to  or 
enhancement  in  its  value.    Dyeing,  sewing,  porterage  &c, 

>  Fat&wan.Alamgiri,  lY,  p.  537. 
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LicTURv  iv.  are  considered  as  causes  which  extinguish  the  power  of 
revocation. 

Mere  transfer  from  one  phice  to  another,  when  it  adds 
to  the  value  and  has  occasioned  expense,  is  sufficient  to 
prevent  revocation.  A  separate  increase  does  not  prevent 
the  revocation  of  a  gift  nor  any  loss  or  damage  sustained 
by  the  subject  of  the  gift. 

8.  When  the  donor  and  donee  stand  to  each  other  in 
Marital  rela-  the  marital  relationship.  But  such  a  gift  in  order  to  be 
revw»Soii.  ^  irrevocable  must  be  made  during  the  subsistence  of  the 

relationship.  For  example,  a  gift  made  prior  to  marriage 
may  be  revoked.  But  when  a  gift  is  made  during  mar- 
riage and  the  relationship  is  afterwards  dissolved,  the  gift 
cannot  be  revoked.  Difference  in  the  creed  of  the  mar- 
ried parties  makes  no  difference  in  the  irrevocable  charac- 
ter of  the  gift. 

9.  Relationship  of  blood  within  the  prohibited  degrees 
is  a  bar  to  revocation,  without  any  restriction  as  to  the 
croed  of  the  donor  or  the  donee.^ 

10.  The  natural  growth  of  the  subject-matter  of  the 
gift  also  debars  the  donor  from  revoking. 

Where  the  power  of  revocation  exists,  it  may  be  exer- 
cised either  with  reference  to  the  whole  or  a  part. 

'  E.  g,,  Parents  and  grandparents  how  high  soever  and  children  and 
their  descendants  how  low  soever  ;  sisters  and  brothers  and  their  descen- 
dants, paternal  and  maternal  nnoles  and  aunts ;  Badd-nl-Mnht&r. 

"  If  a  person  make  a  gift  of  anything  to  his  relation  within  the  pro- 
hibited degrees,  it  is  not  lawful  for  him  to  resume  it ;  HedAja. 

Belationship  arising  from  fosterage  or  matrimony  does  not  bar  revoca- 
tion ;  Khaz^Mut-vl'MujUin, 

Where  an  alien  who  has  obtained  the  protection  of  a  Moslem  State,  while 
living  in  the  country  of  Islam,  makes  a  gift  to  his  Moslem  brother,  and  then 
goes  away  leaving  permission  to  the  donee  to  take  possession  which  is 
done,  it  is  valid  in  law ;  but  if  the  gift  was  made  by  the  Moslem  to  the 
alien  brother,  and  he  went  to  the  Ddr-id-Harb  before  acceptance,  the  gift 
would  become  void,  MahaiU.  Where  a  g^t  is  made  to  the  mandatory  of  a 
brother,  it  cannot  be  revoked.  And  if  the  gift  is  rejected  by  the  manda- 
tory and  accepted  by  the  principal,  it  is  valid,  Kinia, 
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WEen  a  gift  is  revokecl,  the  donor  cpn  exercise  his  pro-  Lbctum  iv. 
prietarj  rights  and  all  its  incidents  £rom  the  time  the  sub- 
ject of  the  gift  comes  into  his  possession ;  but  he  can  give 
no  antecedent  effect  to  them.  Thus^when  a  man  has  made^ 
a  gift  of  a  house  and  delivered  it  to  the  donee^  and  a  house 
adjacent  to  it  is  sold,  after  which  he  revokes  the  gift,  he* 
haft  no  right  of  preemption  in  regard  to^the  second  house^ 

When  a  debtor  has  been'  discharged  from  his  Uability^, 
the  credit(»r  or  donor  ha*  no  power  of  revocation  in  re- 
gard to  the  debt  so  discharged. 

Selationdiip  ansiaig  £rom  fosterage  or  affinity  does  not 
bar  revocation. 

Where  one  person  makes  to  another  the  gift  of  a  horse,, 
imd  the  donee  has  it  trained,  there  is  no  power  of  revoca- 
tion on  the  part  of  the  donor,  though  Znffer  apparently 
difPers.  Approxiiimteaccompamni8nt8acq.mred,  after  the 
gift  debar  the  right,  of  revocations^ 

The  removal  of  the  subject-matter  of  the  gift  from*  one* 
place  to  another  at  expense  or  with  labour  bars  revocation. 
If  a  msLn  make  a  gift  of  ebthes  to  another  who  has  thenr 
washed  by  a  washerman,  the  right  is  barred. 

If  a  person  make  a  gift  of  some  dirhems  to^  another,, 
fmd  then  borrow  them  from  the  denee,  the  right  of  revoca- 
tion is  lost,  the  character  of  the  subject  being  changed. 

As  revocation  does  not  take  effect  without  the  decree  of 
the  judge  or  the  donee's  consent,  if  a  person  were- to  make 
a  gift  and  deliver  possession  thereof  to  the  donee^and  after 
that  were  to  take  it  back  without  the  donee's  consent  or 
the  order  of  a  judge,  and  the  thing  be  lest,  the  donor  is- 
liable  for  damages. 

If  a  woman  make  a  gift  to  her  husband  and  then 
allege  that  it  was  extorted  from  her  by  force  or  threats,, 
her  claim  should  be  ceceived.' 

^  Kazi  Khaa. 

^  Probably  when  snpportediby  primAfcLoie  evidence. 
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LicTTTBi  lY.  When  a  gift  is  made  BimultaneouBly  or  jointly  to  a 
relative  within  the  prohibited  degrees  and  to  a  person  not 
so  related,  the  gift  to  the  latter  maj  be  revoked. 

A  sadkah  or  gift  by  way  of  charity  completed  by  pos- 
session  cannot  be  revoked. 

fief  ore  delivery  of  possession  a  gift  may  be  revoked 
without  the  order  of  the  Eazi  or  the  consent  of  the  donee. 

If  possession  has  been  given  to  the  donee,  he  is  enti- 
tled to  retain  the  gift  and  use  its  profits  until  the  Kazi 
has  made  his  order. 

Agift  to  the  poor  and  indigent  is  a  «uliai  or  charity 
and  not  revocable. 

If  a  person  were  to  make  a  gift  of  a  house  to  another, 
and  the  donee  subsequently  has  it  painted  or  plants  trees 
in  or  about  it  or  in  any  way  alters  it,  the  gift  is  irrevo- 
cable. 

When  a  portion  of  the  gift  is  destroyed,  the  remaining 
portion  may  be  revoked. 

When  a  gift  is  made  to  two  ghair-^mahram^,  the  por- 
tion of  any  one  of  them  may  be  revoked,  the  gift  as  to  the 
other  remaining  good. 

If  a  gift  is  made  by  two  persons  to  one  donee,  any  one 
of  them  may  exercise  the  right  of  revocation  in  respect  of 
his  share  without  the  consent  of  the  other. 

Express  withdrawal  of  the  power  of  revocation  does  not 
destroy  it. 

There  is  no  power  of  revocation  in  the  case  of  a  gift  of 
a  debt  to  a  debtor.  The  debt  becomes  satisfied  or  can- 
celled by  the  gift,  and  therefore  does  not  exist  to  be 
revoked. 

If  a  person  make  a  gift  to  another  of  a  piece  of  land, 
which  is  unocQupied  at  the  time  and  destitute  of  build- 
ings and  plantations,  and  the  donee  plant  trees  or  erect 

'  A  relation  not  within  the  prohibited  degrees. 
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buildings  on  it,  the  donor  in  that  case  is  not  entitled  to  L^ctum  it. 
revoke  his  gift.  A  small  temporary  erection,  such  as  a  shed, 
does  not  operate  as  a  bar  to  revocation.    Any  actual  and 
substantial  improvement  is  sufficient  to  prevent  the  donor 
from  exercising  the  right. 

The  acceptance  by  the  donor  of  a  consideration  or  ewaa 
is  a  bar  to  revocation ;  and  though  the  «ti;az  for  the  gift 
may  have  been  made  by  a  third  person  voluntarily  on 
behalf  of  the  donee,  its  acceptance  by  the  donor  would 
deprive  him  of  his  right  of  revocation. 

If  the  donee  has  given  anything  in  exchange  for  the 
gift  and  a  portion  of  the  gift  proves  to  be  the  property  of 
some  other  person  who  recovers  it  from  the  donee,  in  that 
case  the  donee  is  entitled  to  receive  from  the  donor  a 
proportionate  share  of  the  exchaoge  given  by  him.  If, 
on  the  contrary,  any  portion  of  the  consideration  form 
the  property  of  another  person,  the  donor  in  such  a  case 
would  not  be  entitled  to  resume  a  proportionate  share  of 
the  gift,  but  he  may  return  to  the  donee  the  remainder 
of  the  consideration  or  exchange  in  his  hands  and  then 
resume  his  gift. 

When  a  person  revokes  his  gift  either  by  virtue  of  a 
decree  of  the  Kazi  or  by  the  consent  of  the  donee,  it  is  in 
effect  a  cancellation  of  the  original  gift  and  not  a  gift 
de  novo  on  the  part  of  the  donee  and  therefore  seisin  by 
the  donor  is  not  in  such  a  case,  a  requisite  condition. 

Bevocation  is  lawful  with  respect  to  an  undivided  por- 
tion. If  a  revocation  amounted  to  a  gift  de  novo  from  the 
donee  to  the  donor,  seisin,  say  the  Hanafi  lawyers,  would  be 
a  requisite  condition,  and  consequently  revocation  with 
respect  to  an  undivided  portion  would  not  be  lawful. 

A  gift  by  way  of  a  charity  or  sadkah  cannot  be  revoked.     Sadkah  not 
For  the  gift  of  charity  is  to  obtain  merit  in  the  sight  of  God      ^**^ 
and  that  has  been  obtained  by  the  gift.    If  a  person  bestow 
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Lkctuek  ly.  something  on  a  rich  person  by  way  of  charity,  it  is  not 
lawful  to  revoke  the  gift ;  beoause  to  acquire  merit  in  the 
sight  of  God  may  sometimes  be  the  object  in  bestowing 
alms  upon  the  rich.  **  In  the  same  manner  also  if  a  per- 
son make  a  gift  of  anything  to  a  poor  man  without 
using  the  terms  sadkah  or  charity,  it  would  not  be  lawful 
on  his  part  to  revoke  the  gift."^ 
Its  raison       Any  gift  made  with  a  view  to  recompense  in  future 

d*^tre,  life  is  sadkah  and  irrevocable.    A  sadkah  may  be  made 

in  favour  of  any  individual,  rich  or  poor,  a  relation  or 
stranger.    The  difference  between  htba  and  sadkah  con- 
sists in  the  object  with  which  the  donation  is  made,  viz.^ 
in  the  case  of  &tba,  the  desire  is  to  increase  the  mutual 
affection  of  the  parties  or  to  evidence  esteem,  >  in  the 
case  of  mdkah  the  object  is,  as  the  Hediya  puts  it,  '^  to 
acquire  merit  in  the  sight  of  the  Lord."    Yows  for  alms^ 
givings,  when  actually  carried  out,  take  effect  as  sadkah 
and  are  governed  by  the  same  rules.    "  Alms  requires 
seisin  of  the  subject  of  the  gift.    Like  gift  it  is  not  valid 
unless  attended  by  seisin,  as  it  is  gratuitous  in  the  same 
manner  as  a  gift.    Neither  is  an  alms  lawful  where  it 
consists  of  an  undivided  part  of  a  thing  capable  of  divi- 
sion.   Retractation  of  alms  is  not  lawful ;  because  the  ob- 
ject in  alms  is  merit  in  the  sight  of  God,  and  that  has 
been  obtained.    If  also  a  person  bestow  alms  upon  a 
rich  man,  it  is  not  lawful  to  retract  therefrom  on  a  favour- 
able construction  of  the  law,  because  to  acquire  merit 
in    the  sight  of  God  may  sometimes  be  the  object  in 
bestowing  alms  upon  the  rich.    In  the  same  manner  also, 
if  a  person  made  a  gift  of  anything  to  a  poor  man,  it  is 
not  lawful  to  retract  it  because  the  object  in  such  gift  is 
merit  and  that  has  been  obtained." 

^  I  givQ  the  principles  in  substance  as  they  oocnr,  notwithstanding  that 
tome  of  them  are  repetitions  of  what  has  already  been  indicated. 
'  Miahkat)  Kazi  Khan  ;  SharAya-nl- Islam. 
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CHAPTER  IV. 


CONSIDERATION  OR  EWAZ. 


Section  I* 

The  consideration  for  a  gift  may  either  be  stipolr  ted  lbctuu  v. 
for  in  the  contract  of  the  gift,  or  be  subsequent  to  the  swalorcm' 
donation.^    With  regard  to  a  consideration  given  after  ^deration  f«» 
the  original  gift  ha^  been  made,  it  must  be  distinctly  spe- 
cified that  the  consideration  is  in  lieu  of  the  gift,  and  in 
the  second  place,  the  consideration  should  not  form  a 
portion  of  the  subject-matter  of  the  gift.    If  the  consi- 
deration be  a  portion  of  the  gift,  it  would  not  be  valid 
and  there  would  be  no  ewaz.    But  if  such  a  change  has 
taken  place  in  the  thing  given,  as  would  prevent  revoca- 
tion of  the  gift,  part  of  it  may  be  constituted  a  con- 

^  "  Gift  is  of  two  kinds.  It  is  either  v/nqualified  and  roid  of  any  con- 
sideration, as,  where  the  donor  makes  an  absolute  gift  of  property,  in  which 
ease  seisin  of  the  property  given  is  essential  to  the  yalidity  of  the  gift ;  or 
qualified,  of  which  there  are  two  desoriptionSi  firsts  Hiba-ha'Shari-uUEwat, 
which  is  accompanied  by  the  expression  of  a  condition  and  consists  in  a 
person  offering  to  give  to  another  something  on  condition  of  his  receiving 
from  the  donee  something  else.  In  this  case  also  seisin  of  the  thing  giyen 
is  requisite,  and  it  is  also  essential  that  it  should  be  defined  and  separated 
from  the  rest  of  the  donor's  property.  But  this  description  of  gift  re- 
sembles a  gift  in  the  first  stage  only  and  sale  in  the  last  stage,  that  is, 
after  the  receipt  of  the  consideration.  Such  a  gift  therefore  unaccom- 
panied by  seisin  cannot  operate  to  prevent  the  devolution  of  the  property, 
according  to  the  Law  of  Inheritance,  after  the  satisfaction  of  all  prior 
olaims  on  the  estate,  such  as,  debts,  dower,  legacies,  &o.  Secondly,  Hiba-hU' 
SvfOM,  which  consists  in  a  person  saying  to  another  "  that  he  has  given  such 
a  thing  for  such  a  thing,  as,  for  this  cloth,  or  for  this  slave,  or  for  a 
thousand  dlrhems ; "  and  this  description  of  gift  resembles  a  sale  in  both 
stages  according  to  the  universally  received  opinion,  in  which  case  the 
seisin  of  the  donee  is  not  an  essential  condition." 

Maonaughten's  Principles  and  Precedents,  p.  220. 
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LBcrens  Y.  sideration  or  ewats  for  the  remainder.  If  two  tLingd  are 
given  bj  two  different  contracts^  one  of  them  may  be 
given  in  exchange  for  the  other*  It  is  also  a  condition 
that  the  consideration  mnst  be  iecnred  to  the  grantor. 
If  the  grantor  has  to  make  over  the  consideration  to  any- 
body else,  then  there  is  no  exchange  and  th6  gift  may  be 
revoked.  But  if  a  portion  of  the  ewcus  becomes  lost  the 
the  remainder  is  a  good  consideration  for  the  entire  gift. 

^  The    text   is    according  to  Kari  Khan.     The    f oUoWing    id    from 
Baillie  according  to  the  Alamgiri  i — 

"  The  twoMf  or  exchange  in  gift,  is  of  two  lands — one  subsequent  to  the 
contract,  the  other  stipulated  for  in  it.  With  regard  to  that  which  is 
subsequent  to  the  contract,  the  subject  may  be  considered  under  two 
heads  :  first,  the  conditions  under  which  the  exchanging  is  lawful,  and  the 
eeeond  gift  becomes  the  etooM,  or  exchange  for  the  first ;  and  second  ^ 
the  nature,  or  essential  character  of  the  exchanging.  First,  as  to  the  con- 
ditions ;  and  these  are  three : — Istly,  the  ewas,  or  exchange  must  be 
distinctly  opposed  to  the  prior  gift  by  Words  clearly  expressiye  of  such 
opposition,  as,  for  instance,  by  saying,  '  This  is  the  ewax,*  or  *  the  hud/ul,* 
or  *  in  place  of  thy  gift,'  or  '  I  have  n[iade  a  donation  of  this  for 
thy  gift,  or  '  I  have  made  it  lawful  to  thee,'  or  '  established  it  to 
thee,'  or  words  of  similar  import.  So  that  if  one  should  give  a  thing 
to  another,  and  the  donee  should  take  possession,  and  then  make  a 
gift  of  something  to  the  donor,  without  saying  '  in  eiocui  of  thy  gift,'  or 
using  some  other  of  the  forms  of  expression  above-mentioned,  the  second 
gift  would  not  be  an  exchange  for  the  first,  but  a  new  gift,  and  each  of 
the  parties  would  have  the  right  to  revoke.  2ndly,  The  ewoM  in  a  contract 
of  g^t  should  not  be  something  that  comes  into  the  possession  of  the 
donee  by  means  of  the  contract  itself.  So  that  if  the  donee  should  g^ve 
in  exchange  for  the  gift  a  part  of  the  thing  given,  it  would  not  be  valid| 
and  there  will  be  no  ewas*  But  if  such  a  cliange  mlumld  take  place  in 
ths  thing  given  as  wovld  prevent  a  revocation  of  the  gifty  part  of  it  may 
he  made  an  ewa%  for  the  remainder.  And  if  two  things  are  given  by 
diiferent  contracts,  and  one  of  the  two  is  given  back  as  an  exchange  for 
the  other,  though  there  is  some  difference  of  opinion  on  the  point,  yet, 
according  to  Abii  Hamf  a  and  Mohammed,  it  would  be  a  good  ewax  ;  and, 
if  one  of  them  were  given  by  way  of  gift  and  the  other  a  sadkah,  and 
the  sadkah  were  exchanged  for  the  gift  it  would  be  an  stoos,  aocordiug 
to  them  all.  3rd.  The  ewa»  must  be  secured  to  the  giver ;  and  if  it  be 
not  secured  to  him,  as  for  instance,  if  a  right  be  established  to  it  while  in 
his  hands,  it  is  no  etoo«,  and  he  may  revoke  the  previous  gift  if  the  thing 
given  be  still  subsisting  in  kind,  undestroyed  and  without  any  increase  for 
the  better,  or  anything  happening  in  it  to  prevent  revocation.   If  it  should 
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"  When  the  exchange  takes  place  subsequently  to  the  Lkctubk  v. 
gift,  the  ewaz  is,  -without  any  difference  of  opinion  between 
'  our '  masters,  a  gift  ai  mUio.  So  that  it  is  valid  where 
the  gift  is  valid,  and  void  where  the  gift  is  void ;  there  be- 
ing no  difference  between  them  except  as  to  the  dropping 
of  the  power  of  revocation  in  the  case  of  the  ewaz,  while 
it  is  established  in  that  of  the  gift."  ''  And  after  posses- 
sion has  been  taken  of  the  ewaz^  the  power  to  revoke 
drops  also  with  respect  to  the  gift.  So  that  neither  party 
can  reclaim  from  the  other  what  he  has  become  posses- 
sed of,  whether  the  efwaa  were  given  by  the  donee  or  by  a 
stranger,  with  or  without  his  direction ;  so  in  the  BaddiaJ' 
^  All  the  conditions  of  gift  are  applicable  to  the  ewae ; 
and  the  transaction  does  not  come  within  the  meaning  of 
a  contract  of  muAunzaij  or  mutual  exchange,  either  in  its 
inception  or  completion.  Hence,  it  is  not  subject  to 
shufd,  or  the  right  of  pre-emption ;  nor  can  the  thing 
given  be  rejected  on  either  side  on  account  of  defect ; 
so  in  the  MuhU^Sarahhsi.** 

have  perUhed,  or  been  d^Btrojeci  by  the  donee,  lie  is  not  responsible  any 
more  than  be  woold  have  been  if  snch  loss  or  destmction  bad  taken  place 
before  the  exchange.  If  a  right  be  established  to  a  part  of  the  ewag 
the  remainder  is  still  an  exchange  for  the  whole  gift ;  bnt  the  donor  may, 
if  he  please,  retnm  what  remains  of  the  evyaz  in  his  hands,  and  revoke  the 
whole  of  his  g^t,  if  it  be  still  in  existence  without  any  increase  in  its 
■nbstanoe,  and  hare  not  passed  oat  of  his  property.  As  to  the  secnrity 
of  the  thing  given,  that  also  is  a  condition  of  exchanging  {  so  that  if  a 
right  be  established  in  it,  the  donee,  xmder  the  original  g^t,  may  revoke 
the  ewasSf  and  if  the  right  be  to  a  half,  he  may  revoke  half  of  the  ewaz,  when 
the  thing  given  is  of  snch  a  nature  as  to  admit  of  partition  ;  and  it  matters 
not  whether  the  ewaa  itself  have  increased  or  diminished  in  price  or  sub- 
stance, he  takes  half  the  increase  or  the  loss,  as  the  case  may  be.  This  is 
when  the  subject  of  the  gift,  or  the  ewae,  is  a  thing  that  does  not  admit 
of  partition,  and  the  right  is  established  in  part  of  it ;  but  when  it  admits 
of  partition,  and  a  right  is  established  in  part  of  one  of  them,  the  etoa*  is 
void  if  the  right  be  established  in  it ;  and  in  like  manner,  the  gift  is  void 
if  the  right  be  established  in  it ;  and  when  the  ewaa  is  void,  the  gift  may 
be  revoked,  and  when  the  ^t  is  void,  the  eioas  may  be  revoked,  Baillie's 
Digest,  p.  642. 
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Lectttbb  v.       <<  The   second  kind  of  ewoM  is  that  which  is  8tipulafe£ 

Hiba-ha-     for  in  the  contract  of  gift.    When  a  gift  is  made  on  con^ 

or** tft*^^th*a  ^^^^  ^^  ^^  ewazy  Or  exchange,  all;  the  conditions  of  giffc 

condition  of    attach  to  the  wfoz  in  the  beginning.     So  that  it  is  not* 

6X0I1&D  fiTO 

valid  in  mu8ha4  of  anything  that  admits  of  paiiitionr 
Property  is  not  established  in  it  before  possession ;,  and 
each  of  the  parties  may  refuse  delivery.  Bnt  after  mu*^ 
toal  possession  has  been  taken,  the  effect  is  that  of  sale  \. 
and  the  donor  cannot  revoke  his  gift  nor  the  donee  the 
mvaz*  Shufdy  or  the  right  of  pre-emption,  is  established 
by  the  transaction ;  and  each  of  the  parties  may  return- 
the  thing  of  which  he  took  possession  for  any  defect. 
According  to  hyds  (analogy),  however,  a  gift  on  conditioa 
of  an  exchange  onght  to  be  a  sale  in  its  inception  as  well 
as  in  its  completion ;  so  in  Fatdwor^Kaai  Khan.  When 
a  man  gives  a  mansion  to  two  men  on  condition  of  ai> 
6t£;a2f,  or  exchange  of  a  thousand  dirhems,  the  tra/Moc^ 
Uon  lecomea  a  lawful  acUe  after  muUual  poseesdan ;:  so  in 
Kinia." 
Hiha-hu^  "  If  a  person  should  give  an  ewaz  for  the  whole  of  a 
rwrwjable.  P^*>  ^*  would  prevent  revocation,  whatever  the  amount  of 
the  consideration  may  be ;  if  the  ewaz  be  for  a  part  of  the 
gift,  the  part  for  which  there  is  no  ewasi  may  be  revoked, 
but  not  that  part  for  which  the  ewaz  was  given ;  8harhr-i- 
Tahtdwi.**  "  An  ewaz  made  by  a  stranger  is  lawful,  whether 
by  the  direction  of  the  donee  or  not ;  and  the  stranger 
giving  the  ewaz  cannot  have  recourse  to  the  donee,  whether 
it  was  by  his  direction  or  not,  unless  the  donee  have  said,. 
'  Make  an  ewaz  to  such  an  one  on  my  account  on  condi- 
tion of  my  being  responsible,'  which  would  be  the  same- 
as  if  he  should  say,  <  Give  this  thy  slave  to;  such  an  one 
from  me,*  when  the  person  directed  would  have  no  re- 
course against  the  person  who  gave  the  direction,  unless 
he  had  said,  '  on  condition  of  my  being  responsible/ 
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The  general  principle  in  cajses  of  thia  kind  is,  that  when  I^ct^b  V; 
anything  is  demandable  of  a  person  in  specie,  and  is  obli^ 
gatoiy  upon  him,  his  direction  to  another  to  pay  it  is  a 
caase  of  recourse  against  himself  without  any  condition 
of  responsibility,  and  that  when  a  thing  is  not  demand- 
able  from  a  peroon  in  specie  and  is  not  obUgatory  on 
him,  his  direction  to  another  to  pay  it  is  not  a  cause  of 
recourse  against  him,  unless  his  responsibility  is  made  a 
condition  of  the  payment,  as  is  stated  in  FcUd/uoori-Kazi 
Khan.'' 

If  the  father  of  an  infant  were  to  grant  to  another  by 
way  of  a  gift  some  property  belonging  to  his  child  and 
receive  from  that  person   something    in  exchange,   he 
may  revoke  the  gift,  or  the  donee  may  revoke  his  consi- 
deration at  any  time  they  like.    And  when  a  person  has 
given  something  to  a  minor,  and  his  father  makes  an 
ewaa  for  it  out  of  the  minor's  property,  the  exchange  is 
not  lawful  though  the  gift  were  made  on  condition  of  an 
ewazJ^.     Where    a  man  suffering  from  an    illness    to 
which  he  eventually  succumbs,  makes  to  another  a  gift  of 
property  of  the  value  of  a  thousand  dirhems,  having 
no  other  property  besides,  and  the  donee  gives  an  ewaz 
for  the  gift,  of  which  the  donor  takes  possession  and  then 
dies,  the  ewaz  being  in  his  possession  at  the  time  of  his 
death,  if  the  ewaz  be  equal  in  value  to  two-thirds  or  more 
of  the  property  given,  the  gift  is  valid,  but  if  the  ewaz 
be  less  than  two-thirds  of  the  value  thereof,  the  heirs 
would  be  entitled  to  recover  from  the  donee  the  difference 
between  the  value  of  the  two-thirds  of  the  subject-matter 
of  the  gift  and  the  actual  value  of  the  exchange.    For 
example,  if  the  ewaz  was  only  worth  500  dirhems,  the 

'  The  reason  of  both  the  aboye  principles  is  apparent ;  the  father 
having  no  right  to  deal  with  the  property  of  the  minor,  except  for  certain 
porposes. 

20 
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Lbctubb  V.  heirs  of  the  donor  -will  be  entitled  from  the  donee  to  one* 
sixth  of  1000  dirhems,  '^  though  the  ewaa  were  stipulated 
for  in  the  original  gift."  The  donee,  however,  may  if  he 
please  return  the  whole  gift  taking  back  his  ewaz,  or 
restore  a  sixth  of  the  gift  and  keep  the  remainder. 

The  following  examples  taken  from  the  Fatdwori-Kazi 
Khan  will  not  be  without  value  on  this  subject. 

''  Anything  given  in  exchange  for  a  gift  bars  revocar 
tion.  Nor  can  the  gift  of  an  ewcus  be  revoked ;  it  must  be 
clear,  however,  that  the  consideration  was  given  in  ex- 
change for  the  gift. 

*^  Any  person  other  than  the  donee,  whether  with  or 
without  the  consent  of  the  donee,  may  give  an  ewaz  for  a 
gift,  thus  destroying  the  right  of  the  donor  to  revoke  the 
gift,  that  is,  if  he  has  accepted  the  consideration. 

'^  If  the  consideration  is  given  by  a  person  other  than 
the  donee,  he  may  revoke  the  same  xmless  the  donee  has 
made  a  bargain  with  such  person  that  the  consideration 
would  be  paid  back  to  him. 

"  Even  should  there  be  any  defect  found  by  the  donor 
in  the  thing  given  by  way  of  an  exchange  he  cannot  re- 
voke his  gift. 

<<  When  a  gift  is  made  to  two  people  and  one  of  them 
gives  an  ewaz  for  the  share  given  to  him,  the  donor  may 
revoke  as  to  the  other  share. 

^^  If  a  gift  is  made  to  a  minor,  and  the  father  or  his 
•executors  give  an  ewaa  out  of  the  property  of  the  minor, 
such  grant  is  not  valid  and  consequently  the  donor  can 
revoke." 

<<  If  a  person  set  up  a  claim  to  an  ewaz  and  recover  the 
same,  the  donor  can  revoke,  but  if  he  recover  only  a 
portion  and  there  remain  yet  a  portion  thereof  in  the 
hands  of  the  donor,  he  cannot  revoke,  for  the  smallest 
consideration  is  sufficient  to  destroy  the  power  of  revo- 
cation." 
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**If  the  sxtbject-matter  of  the  gift  is  recovered  by  Lkcttob  y. 
another  person  legally  entitled  to  it,  the  donee  may  re- 
cover the  whole  of  the  ewtiz  ;  if  a  portion  only  is  recovered 
by  the  rightful  claimant,  the  donee  can  recover  only  a 
proportionate  share  of  his  ewaa." 

^^  If  the  donee  convert  a  portion  of  the  gift  into  another 
substance  and  give  it  in  exchange  it  would  be  a  good  ewaz. 
If  a  person  make  a  gift  of  one  thousand  dirhems  to  A. 
who  gives  in  exchange  out  of  the  same  one  dirhem  this 
is  not  a  good  ewaz  accordingpto  '^us,'^  though  ZufiEer 
differs.'^ 

^  If  a  Christian  make  a  gift  to  a  Moslem  and  the  latter 
gire  in  exchange  aay  prohibited  article  the  exchange  is 
not  good.'' 

Where  a  gift  ia  made  by  a  minor  to  A  who  gives  an 
exchange,  the  gift  is  nuU  and  inoperative  nor  does  the 
ewaz  vest  in  the  minor. 

A  hdboMl-ewaz  in  a  sale  in  all  ita  legal  incidents.  In  mha-iu- 
sale,  mutual  seisin  is  not  requisite  to  render  the  contract  ^^'^' 
valid,  and  the  terms  in  which  a  c(mtract  of  this  kind  is 
entered  into  imply,  that  the  articles  opposed  to  each 
other  are  present,  and  that  there  is  no  danger  of  either 
party  suffering  from  the  other's  fraud.  ^'  I  have  given 
you  this  for  that,"  implies  that  the  consideration  is  pre- 
sent, and  that  the  person  will  take  care  to  receive  it  before 
parting  with  his  property,  and  the  law  therefore  annexes 
to  it  the  quality  of  a  sale  both  with  regard  to  the  condi- 
tion and  the  effect* 

Suppose,,  for  exampk,  a  person  in  making  a  gift  ex- 
pressed himself  to  this  ^ect,  that  he  had  made  a  gift  to 
and  conferred  upon  another  the  proprietory  right  in  his 
entire  property  in  exchange  of  something  given  by  the 
donee, — ^this  is  not  a  gift  in  consideration  of  an  exchange, 
to  be  prospectively  given,  but  it  is  a  contract  of  mutual 
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LicTusE  y.  transfer  or  sale^  both  as  to  the  condition  and  the  effect. 

In  such  a  case,  seisin  is  declared  not  to  be  a  requisite  coi^ 

dition. 
Hiba-ha-         A  hiboriit^hart^ulr-ewaz  is  a  contract  of  a    different 
9hart-ul-twaM.  ^q^q^j^^qj^^    jh^  terms  used  in  the  constitution  of  such 

a  hdba  imply  a  contingency.  Thus : — "  I  have  given  you 
this  on  condition  of  your  giving  me  such  a  thing.'^  Now, 
it  will  be  observed  that  in  this  contract,  its  legal  operation 
depends  upon  the  fulfilment  of  the  condition,  being  the 
delivery  and  seisin  of  the  ewaz  or  consideration ;  otherwise, 
if  it  were  valid  and  binding  without  such  condition,  the 
consideration  might  be  withheld,  and  it  might  thereby 
become  as  it  were  a  wndv/nh  paeivm.  As  to  the  effect,  this 
contract  is  declared  to  have  the  property  of  a  sale,  that  is 
to  say,  after  mutual  delivery  of  seisin  it  becomes  in  effect 
a  sale. 

For  example,  if  a  person  were  to  declare  tliat  he  had 
made  a  gift  to,  and  conferred  on  another  the  prop-ietary 
right  to  his  entire  property  on  condition  that  the  donee 
should  give  to  him  something  in  exchange  for  the  gift> 
and  the  donee  were  to  accept  the  condition,  it  would 
be  a  gift  ba-shart^-ewaz  or  a  gift  on  condition  of  an  ea^ 
change.  Technically,  as  regards  the  shart,  it  is  consider- 
ed in  the  light  of  a  gift,  and  sale  as  to  the  effect.  Seisin  is 
requisite  to  its  validity  and  the  gift  cannot  be  said  to  be 
established  until  the  parties  shall  have  delivered  seisin 
to  each  other,  but  the  property  conferred  remains  as 
formerly  at  the  disposal  of  the  donor.  He  is  therefore  at 
liberty  to  make  a  subsequent  disposition  of  it. 

The  following  examples  from  the  SharhnirChalpi  and 
other  authorities  will  explain  these  principles  further  : — 

^  Sale  is  defined  thus  in  the  Transfer  of  Property  Act : — "  Sale  is  a 
transfer  of  ownership,  in  exchange  for  a  price  {laid  or  promised,  or  parfe 
paid  and  part  pronuaed." 
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<*  I  liave  given  to  you  this  slave  for  this  garment  of  I'^wdm  ▼• 
yours  or  for  one  thousand  dirhems ;  to  which  proposal 
the  person  addressed  assents  ;  this  is  a  hibonbH-ewaz 
both  as  regards  the  condition  and  the  effect;  so  also 
in  the  Sharhri-VikdyaJ^  ^^  A  contract  of  sale  is  establish- 
ed by  conferring  a  right  to  one  thing  in  lieu  of  another ; 
BO  in  the  Hedd.ya."  ^'The  expressions,  I  have  given 
you  this  for  that,  or  take  it  for  so  much,  have  the 
same  signification  as  the  terms,  I  have  sold  or  pur- 
chased from  you ;  so  also  in  the  VikAya."  "  Where 
these  exist  the  sale  is  complete."  ''  By  these  are  meant 
declaration  and  acceptance,  and  when  these  are  found  to 
exist,  the  sale  is  binding  from  which  it  follows  that  seisin 
is  not  a  condition,  and  where  these  do  not  exist  the  sale 
is  not  binding.  In  the  Yik&ya  it  is  stated  that  a  gift  on 
stipulation  is  a  gift  as  regards  the  condition  and  there- 
fore seisin  is  requisite ;  and  is  moreover  stated  to  be  a  sale 
as  regards  the  effect.  In  the  Sharh-i-Yikd,ya,  a  defini- 
tion is  afforded  of  what  constitutes  a  gift  on  stipulation, 
as  if  one  man  should  say  to  another,  '  I  have  given  you 
this  thing  on  the  condition  of  your  giving  me  that.' 
It  is  also  laid  down  in  the  Hedftya,  that  in  all  cases  of 
contract  of  gift  on  stipulation,  mutual  seisin  of  each  of 
the  articles  exchanged  is  necessary."^ 

In  the  Bak&li  it  is  stated  from  Abft  Yusuf  that  if  a    The  effeot 
man.  were  to  tell  another,   "  this  thing  is  for  thee  if  (  condition  ) 
though  likest,"  and  make  it  over  to  him,  and  the  person  ?S?°^®^  *®  * 
addressed  reply,  "  I  like  "  or  "  accept," — ^the  condition 
(shart)  is  good.    So  also  it  is  reported  from  Mohammed, 
if  a  date  tree  begins  to  bear  fruit  and  the  owner  of 
the  tree  says  to  another,  ''  these  dates  are  for  thee,  if 
they  get  ripe  ",  or  "  if  to-morrow  comes,"  it  is  lawful. 
But  if  he  were  to  say,  "  these  dates  will  be  thine,  if 
Zaid  enters  his  house,"  it  will  not  be  valid. 

>  Comp.  Macnanghton's  Prinoiplea  and  Freoedenis,  p.  229. 
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LicTUKB  y.      Wlien  a  gift  is  made  subject  to  a  condition  that  tlie 

Gift  and  re-  doncc  shall  hare  an  option  for  three  days  within  which 

IS^lt  of  ?he*^*^^P*  ^  reject,  the  gift  is  vaUd  if  the  acceptance 

option  of  sti-  ig  expressed  before  the  separation  of  the  parties ;  but  if 

not  accepted  by  him  till  after  they  have  separated,  it  ia 

not  lawful.    Bat  when  a  gift  is  made  on  a  condition  thai 

the  donor  shall  have  an  option  for  three  days,  the  gift  ia 

yalid,  and  the  option  void ;  '^  because  gift  is  not  a  binding 

contract,  and  therefore  does  not  admit  of  the  option  of 

stipulation."    **  When  a  person  says  to  anotiier,  <  I  have 

released  thee  from  my  right  against  thee,  on  condition 

that  I  have  an  option,'  the  release  is  lawful,  and  the 

option  void." 

^'  A  man  to  whom  a  thousand  dirhems  are  due  by  an- 

Distinction  other,  says  to  him,  '  When  to-morrow  comes  the  thousand 

condutona?    ^  thine ' ;  Or  *  thou  art  free  from  it,'  or  *  when  thou  hast 

gift  and  a  pf t  ^{^  one-half  the  property  then  thou  art  free  from  the 

with  a  condi-  *^         ,    ,  r     r      j 

turn.  remaining  half,'  or  *  the  remaining  half  is  thine,'  the 

gift  is  yoid.  But  if  he  should  say,  '  I  haye  released  you 
on  condition  that  you  emancipate  your  slave,'  or  '  Thou 
art  released  on  condition  of  thy  emancipating  him  by 
my  releasing  thee,'  and  he  should  say,  '  I  have  accepted,'' 
or  '  have  emancipated  him,'  he  would  be  released  from  the 
debt." 

"  All  our  Masters  agree  in  holding  that  when  a  gift  is 
made,  and  a  vitiating  condition  is  attached  to  it,  the  gift 
in  that  case  would  be  valid  and  the  condition  void.  For 
example,  if  a  person  were  to  give  something  to  another 
and  stipulate  that  he  should  not  sell  it,  the  gift  would 
be  valid,  and  the  condition  void ;  Sirdj-ulr-Wdhdj.  It  is  a 
general  rule  with  regard  to  contracts,  in  which  seisin  is 
necessary,  such  as  Mba  and  rakn  (pledge)  that  a  condition 
dehors  the  absoluteness  of  the  contract,  would  not  void  the 
contract,  but  drop  itself.    So  in  the  Siraj-ul-Wahdj. 


i 
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A  marriage  cannot  be  dependant  on  a  condition.  Lxctues  v. 

**  A  woman  says  to  her  sick  husband,  ^^  if  yon  die  of  this 
sickness,  yon  are  released  from  my  dower,  or  my  dower  is  Examples  of 
on  you  as  sadhak  or  alms," — ^this  is  void  because  it  is  ^^^^^ 
contingent  and  a  suspension,  so  in  the  Zahi/ria.  A  sick 
woman  says  to  her  husband,  '^^  if  I  die  of  this  my  disease, 
my  dower  is  to  thee  as  alms,"  or  '^  you  are  released  of  my 
dower,"  and  she  does  die  of  the  disease  the  gift  is  void, 
and  the  dower  remains  due  by  the  husband,  so  in  the 
Khizanutrvl'MufUva*  When  a  woman  is  desirous  that  a 
husband  who  has  repudiated  her  should  marry  her  again, 
and  the  husband  says,  ''  I  will  not  many  you  till  you 
give  me  what  is  due  to  you  by  me,"  and  she  gives  her 
dower  stipulating  that  he  will  marry  her.  The  dower  re- 
mains a  debt  against  him  whether  he  marry  her  or  not, 
because  she  has  made  the  property  due  to  herself  an  ex- 
change for  marriage,  and  in  marriage  no  exchange  is  in- 
<mmbent  on  a  wife ;  Kazi  Kha/a.  When  a  man  says  to 
his  debtor,  ^'  if  you  do  not  pay  me  what  you  owe  me  till 
jou  die,  you  are  released,"  it  is  void ;  Bahr-ur-Raik.  But 
if  he  should  say,  ''  when  I  die,  thou  art  released,"  it 
would  be  lawful;  Kazi  Khcm.  While  if  he  say,  ^^  if  I  die, 
ihen  thou  art  free  from  this,"  there  is  no  release,  for  this 
is  contingent.  Similarly  if  he  were  to  say,  '^if  thou 
-enterest  the  house,  thou  art  free  from  what  I  have 
against  thee."  A  man  releases  another  from  his  debt 
that  he  may  settle  an  important  matter  for  him  with  the 
Sultan — ^he  is  not  released,  for  this  is  a  bribe;  so  in 
Kindar 


Section  II. 
GIFT  OF  A  DEBT.* 

"  The  gift  of  a  debt  to  a  debtor,"  says  the  Alamgiri,  "  is     The  gift  of 
valid  both  according  to  hiyds  and  law ;  and  to  any  person  *  ^^^^' 

>  From  the  Alamgiri,  Gift  of  a  debt,  Vol.  IV,  p.  535, 
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Lxmnti  T.  other  than  the  debtor,  it  would  be  valid  according  to 
law,  when  he  is  aathorized  to  take  possession  of  it ;  so 
in  the  Tatdr-Kkaniah.'* 

"The  gift  of  a  debt  to  a  debtor,  which  is  a  discharge, 
is  complete  without  his  acceptance ;  bat  if  he  rejects  it, 
it  does  not  take  effect,  this  is  according  to  all  the  Mar- 
thdikh,  the  received  doctrine;  Jawdhir-vi-Akkldti,  The 
above  principle  is  applicable  to  a  case  where  the  debt 
is  not  cash.  If  it  is,  then  it  is  dependent  upon  the 
debtor's  acceptance.  If  he  accepts  it,  he  is  discharged ; 
bat  if  he  does  not,  he  remains  liable.  This  ia  not  the 
case  with  other  debts,  which  are  discharged  whether  the 
debtor  accepts  the  release  or  not ;  but  with  reference  to 
those  also,  the  gift  is  open  to  rejection." 

With  reference  to  a  hiba  and  a  discharge  of  a  debt  to  the 
snrety,  the  principle  stands  thus : — a  h3ta  of  the  debt  to 
him  is  not  valid  without  his  acceptance,  and  would  be 
liable  to  a  reversal  on  rejection ;  but  a  discharge  is  valid 
-without  acc^tance  and  would  notbe  reversed  on  rejection. 
"  If  a  hiba  is  made  of  a  debt  to  the  debtor  who  dies 
before  rejecting  the  gift,  he  would  (nevertheless)  be  dis- 
charged. Similarly,  if  the  hiba  is  made  or  discharge  is 
given  after  the  debtor's  death,  it  is  lawful.  But  hia 
heirs  may  reject  it,  and  the  debt  wonld  be  paid ;  this 
is  according  to  Abd  Ynsuf.  Mohammed  differs  and  holds 
that  there  would  be  no  lialnlity  ;  Zakhira." 

"  If  the  creditor  discharges  the  debtor,  and  he  accepts, 
then  both  he  and  the  surety  are  discharged.  But  neither 
he  nor  the  surety  would  be  dischai^ed  if  he  should  not 
accept;  EJvuidea," 

«  If  a  man  dies  indebted  to  another,  and  the  creditor 
makes  a  hiba  of  the  debt  to  the  debtor's  heirs,  it  is  law- 
ful J  Kazi  Khan." 


^ 
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"  If  the  gift  is  to  some  of  the  heirs,  it  will  enure  to  the  ^'■cturi  v. 

benefit  of  all  the  heirs." 
********** 

'*  One  of  the  heirs  of  a  creditor  gives  his  share  in  a  debt 
to  the  debtor  before  partition,  and  in  the  deceased's  estate 
there  are  both  money  and  goods,  the  gift  is  valid  in  law, 
like  a  composition.^  But  Abu  ELanifa  has  said  when  the 
gift  is  by  a  creditor  of  a  property  not  capable  of  division, 
it  is  valid  whether  made  to  an  heir  of  the  debtor  or  to  any 
other  person,  but  when  it  is  susceptible  of  partition,  it 
would  not  be  valid ;  so  in  KirviaJ^ 

**  When  the  gift  of  a  debt  is  validly  made  to  a  debtor,  he 

is  entitled  to  recover  from  the  creditor  any  mdl  which  he 

held  for  the  debt ;  so  in  Tatdr  Khaniah.*^ 

********* 

^*  A  creditor  makes  a  gift  of  his  debt  to  his  debtor, 
who  neither  accepts  nor  rejects  it  at  the  meeting,  and 
then  comes  after  the  lapse  of  some  days  and  rejects  the 
gift ;  there  is  some  difference  of  opinion  on  the  point, 
but  the  sound  doctrine  is  that  the  gift  is  not  reversed." 

^^  When  a  debt  is  due  to  two  persons,  and  one  of  them 
gives  his  share  to  the  debtor,  the  gift  is  valid.  When  a 
person  who  is  in  debt  gives  property  to  his  creditor,  the 
creditor  becomes  the  proprietor  of  it  by  virtue  of  the  gift, 
not  of  the  debt." 

K  a  man  were  to  say  to  his  debtor  ^^  when  to-morrow  Contingent 
comes,  or  if  thou  diest,  or  if  I  die,  thou  wUt  be  discharged  ^^  ^'  ''^''^^ 
from  my  debt,"  this  is  invalid. 

^  There  oocnra  the  following  paesage  in  the  Alamgiri  aa  taken  from  the 
TatAr-SMniah  .—The  gift  of  a  debt  to  the  infant  son  of  the  debtor  is 
not  Talid : 

This  doctrine  is  utterly  without  anthority  and  founded  upon  a  reason, 
vis.,  the  inability  to  take  possession,  which  does  not  exist.  It  does  not 
occur  in  any  other  work  and  the  Majma-vl-aii^r  doubts  its  authenticity. 
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Lectubk  V.  ^  giftj  however,  upon  a  condition  which  is  immediately 
fulfilled  is  not  invalid ;  for  example,  if  a  man  were  to  say  to 
another,  "  if  thou  owest  me  any  debt,  I  absolve  thee  from 
it ;"  such  a  gift  would  be  valid  if  the  debt  was  existing 
at  the  time.  So  also  if  he  were  to  say  '^  when  I  die,  thou 
wilt  be  discharged  from  my  debt,*'  it  will  be  valid,  the  dis- 
charge taking  efiPect  as  a  bequest,  as  is  stated  in  Kazi  Khan. 

The  gift  of  a  debt  to  the  debtor  and  his  discharge  from 
the  liability  takes  effect  without  his  acceptance,  for  the  dis- 
charge of  a  debt  is  equivalent  to  its  cancellation  and  there- 
fore acceptance  and  possession  on  the  part  of  the  donee 
are  not  necessary. 

The  gift  of  a  debt  to  a  person  other  than  the  debtor  i& 
valid  under  the  following  circumstances : — ^* 

(a)  When  it  is  made  by  way  of  hawdlaty  that  is  the 
person  to  whom  the  assignment  is  made  is  constituted  an 
agent  for  the  creditor  5* 

(6)     When  it  is  bequeathed  by  way  of  a  legacy ; 

(c)  When  the  assignee  is  placed  in  a  position  to  re- 
cover the  debt. 

A  condition  for  an  exchange  is  valid  if  the  subject  of 
the  exchange  is  specific  and  not  majhtil  (unknown)  .8  If 
a  woman  absolve  her  husband  from  her  dower-debt  upon 
any  condition  which  is  afterwards  infringed  by  him,  the 
liability  would  re-attach  and  he  would  continue  liable  for 
such  debt.  For  example,  if  a  woman  were  to  say  to  her 
husband,  ^^  I  absolve  you  from  my  debt  on  condition  that 
you  do  not  marry  another  woman, ''  and  he  accept  the  dis- 
charge and  subsequently  take  a  second  wife,  he  will  con- 
tinue liable  for  the  dower  of  the  first  wife. 

If  a  man  were  to  say  to  his  debtor  ^Hhatif  I  do  not 

»  Hed.  Ill,  p.  809. 

»  Hed.  II,  p.  606. 

»  Kadd-al-Muhtar,  IV,  p.  779. 
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demand  my  debt  from  you  until  my  death,  it  is  yours/*  Leotubb  T, 
this  is  invalid. 

A  gift  of  a  debt  cannot  be  retracted  if  the  debtor  has 
once  consented  to  the  discharge. 

When  there  are  two  creditors  and  one  debtor,  any  one  of 
them  may  discharge  the  debtor  in  respect  of  his  share  of 
the  debt,  or  to  use  the  phraseology  of  the  Mahommedan 
lawyers,  may  make  a  gift  of  his  share  of  the  debt  to  the 
debtor. 

A  father  may  in  health  give  his  entire  property  to  any     Gifts  by 
one  of  his  children.*    It  would  be  sinful,  but  if  the  gift  is  th^'^chiid- 
not  invalid  or  void  for  other  reasons,  it  will  be  legal.*         '^^ 

"  A  gift  by  a  father  of  a  house  in  which  he  lives  or 
has  his  property  is  good  according  to  Abu  Yusuf  and  the 
Fatwa  is  according  to  him**  " 

K  a  father  makes  clothes  for  his  infant  son  with  the 
express  intention  that  it  was  for  the  child,  he  cannot  give 
the  clothes  to  another. 

A  gift  of  dower*  obtained  by  the  husband  by  force  or    .?^\^7  * 
misrepresentation  is  invalid,  i.  e.,  where  a  husband  by  dower. 

*  From  Kazi  Khan. 

*  Durml  Mnkhtar ;  see  also  Maonaghten,  p.  227. 

'  Comp.  here  the  Sharh-i-Yik&ya  ;  "  If  a  father  make  a  gift  of  some- 
thing to  his  infant  son,  the  infant  in  virtue  of  the  gift  becomes  proprietor 
of  the  same.  The  same  role  holds  when  a  mother  g^ves  something 
to  her  infant  son,  whom  she  maintains  and  whose  father  is  dead  and 
no  guardian  is  provided  and  so  also  with  respeet  to  the  g^ft  of  any 
other  person  maintaining  a  child  nnder  these  circumstances.  If  a 
stranger  make  a  g^ft  of  a  thing  to  an  infant,  the  gift  is  rendered  complete 
by  the  seisin  of  the  father  of  the  infant.  If  a  person  make  a  gift  of  a 
thing  to  an  orphan  and  it  be  seised  on  his  behalf  by  his  guardian,  being 
either  the  executor  appointed  by  his  father  or  his  grandfather,  it  is  valid. 
If  a  fatherless  child  be  under  charge  of  his  mother,  and  she  take  posses- 
sion of  a  g^t  made  to  him,  it  is  valid.  The  same  rule  holds  with  respect 
to  a  stranger  who  has  the  charge  of  an  orphan.  If  an  infant  should 
himself  take  possession  of  a  thing  given  to  him  it  is  valid  provided  he  be 
endowed  with  reason." 

*  From  Kazi  Khan, 
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Lbcturb  V.  force  or  misrepresentation  induces  his  wife  to  release  him 
from  the  dower-debt,  such  release  or  discharge  is  not 
valid.^ 

In  the  Bah/r-ur-Raik  it  is  laid  down,  that  a  person  to 
whom  there  are  debts  outstanding,  can  lawfully  make  them 
over  by  gift  to  another  who  is  not  '  indebted  to  him/ 
directing  the  donee  to  realize  such  debts,  and  take  them 
for  his  own  use — and  such  gift  is  valid.  And  in  the 
Kazi  Khan,  as  a  consequence  of  the  above  principle,  it  is 
stated,  that  ^^  a  woman  is  entitled  to  conyey  her  dower- 
debt  to  her  infant  child,  and  the  child  would  be  entitled 
to  claim  the  same  from  the  father  on  attaining  majority. 
Similarly  a  married  woman  has  the  power  to  compound 
her  dower-debt  with  her  husband  and  accept  in  lieu 
thereof  anything  else."  In  this  country  a  conveyance  be- 
tween the  married  parties  by  which  the  husband  conveys 
some  property  to  his  wife  in  satisfaction  of  her  dower-debt 
is  called  a  bye  muhdsa, 

^^If  a  woman  compromise  her  dower  for  anything 
which  has  not  been  seen  by  her  before  delivery,  and  she 
subsequently  become  aware  that  it  is  defective,  she  is 
entitled  to  repudiate  the  contract  and  her  right  to  the 
dower  remains  intact."* 

'*  A  woman  may  release  her  dower  to  her  deceased  hus- 
band," that  is,  the  widow  is  entitled  to  exonerate  or 
discharge  the  estate  of  her  deceased  husband  from  the 
liability  for  her  dower-debt. 

^^  When  a  woman  makes  a  gift  of  her  dower  on  certain 
conditions,  which  are  not  fulfilled,  the  gift  is  null.  For 
example,  if  the  dower-debt  is  released  in  consideration 
of  the  husband  taking  her  on  a  haj,  or  not  treating  her 
with  cruelty,  or  not  preventing  her  visiting  her  relations, 

'  See  Moonshee  Buzlwr  Rdhim  y.  ShwMWfmisBa  Begwnf  11  lioo.  I.  A« 
p.  651. 
'  Kaei  Khan. 
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and  the  condition  or  conditions  are  not  f olfilled,  there  is  Lkoturi  y, 
no  abandonment  of  the  dower."  i 

"  When  a  woman  makes  a  gift  of  her  dower  on  condition 
of  the  husband  giving  her  something  in  return  every  year, 
and  the  husband  fails  to  fulfil  his  part  of  the  agreement, 
the  gift  fails  also,  for  the  gift  in  this  case  is  a  heboria- 
shari^ulrewazy  that  is  an  executory  gift  which  is  not 
completed  and  rendered  perfect  until  the  condition  as  to 
the  ewaz  is  performed.  And  consequently  when  the  ewaz 
is  not  obtained  the  gift  fails." 

*^  A  woman  makes  a  gift  of  her  dower  on  the  condition 
that  her  husband  divorces  her,  and  the  husband  accepts 
the  gift  subject  to  the  condition,  but  does  not  divorce  her, 
he  is  not  absolved  from  the  dower-debt." 

'^  When  a  sick  woman  has  given  her  dower  to  her  hus- 
band, the  gift  is  valid  if  she  recovers  from  her  illness,  and 
even  though  she  should  die  of  that  illness,  yet  if  it  were 
not  a  death-ilhiess  the  answer  would  be  the  same,  but  if 
it  were  a  death-ilhiess  the  gift  would  not  be  valid  with- 
out the  sanction  of  the  heirs." 

The  grant  of  an  estate  for  life  to  A.  with  remainder  to    Life  grants 
his  heirs  takes  effect  under  the  Hanafi  Law  as  an  abso-       ^^^' 
lute  devise  to  the  first  donee.    He  acquires  the  same 
rights  over  the  subject  of  the  gift  as  if  it  was  given  ab- 
solutely to  him. 

Under  the  Shiah  Law  as  well  as  the  Shfifei  and  MMiki 
Law,  where  the  grant  is  limited  to  the  life  of  the  donee, 
it  reverts  upon  his  death  to  the  grantor  or  his  heirs.  A 
gift  by  way  of  a  ruhba  is  invalid  according  to  all  the 
schools,  being  a  gift  dependant  on  a  contingency  of  a 
nature  both  uncertain,  and  involving  as  it  were  a  wager 
on  one's  life.  A  BuJeba  is  constituted  by  a  person  declaring 
'^  If  I  die  before  thee,  this  house  of  mine  is  thine,  if  thou 
diest  before  me  it  is  mine." 

'  Badd-nl-Mnhtar,  throtighont. 
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Lw-YTM  T.  4  rulha  in  the  possession  of  the  grantee  amoimts  to  an 
ariat  or  commodate  loan  retnmable  to  the  grantee  vhen- 
erer  he  likes. 

If  a  perwjn  is  the  proprietor  of  a  bailding  as  weD  as 
of  the  lanil  npon  which  it  is  situated,  be  may  make  a 
gift  of  the  bailding  without  the  land  and  it  will  be 
Talid.' 

■  Badd-ol-MDhtw,  IT.  p.  TSO. 
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CHAPTER  V. 


THE  SHIAH  LAW  EELATING  TO  HIBA   OR 

GIFTS. 


Section  I. 

The  Shiah  doctrines  have  been  snfficiently  indicated  in  Lectcjbb  V. 

the  preceding  pages.     It  may,  nevertheless,  be  useful  to 

give  a  summary  of  the  general  principles  in  a  consolidat- 
ed form. 

The  principle  feature  of  difference  between  the  Shiah 
and  the  Hanaii  schools  on  the  subject  of  gifts  consists  in 
the  rule  relating  to  mvshdd. 

The  Shiahs  do  not  recognise  the  objection  to  a  gift 
on  the  ground  of  the  subject-matter  being  divisible  and 
confused. 

In  contradistinction  to  the  Hanafis,  they  recognise  the 
lawfulness  of  limited  estates. 

A  grant  to  A.  limited  to  his  life,  is  valid,  the  subject- 
matter  of  the  gift  reverting  to  the  donor  or  his  heirs 
upon  A.'s  decease,  so  also  a  grant  to  A.,  and  after  him  to 
another  person  distinctly  indicated  and  actually  existing, 
will  take  effect  as  giving  a  life-estate  to  A.  and  after  him 
a  life-estate  to  the  other  person  after  which  the  property 
would  revert  to  the  donor  or  his  heirs.  But  a  grant  to  A. 
and  his  successor  would  only  give  a  life-estate  to  A.  as 
"  his  successor  "  is  a  person  not  distinctly  indicated.  A 
gift  to  A.  and  his  atddd  or  fwrzunddn,  children  generally 
or  to   his  children,    Tiaalan  had  nasly   batnan  bad  bain, 

generation  after  generation  and  line  after  line,"  will 
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Lrcturi  V.  convey  to  A.  an  estate  in  fee,  the  words  "  children  after 
children,  generation  after  generation '^  being  words  of 
description  and  not  of  limitation. 

The  Shiahs  also  differ  from  the  Hanafis  with  respect 
to  the  possession  of  properties  given  to  minors.  The 
Hanafis  hold  that  the  possession  of  any  person  in 
whose  protection  the  infant  is  Uving,  is  sufficient ;  where- 
as the  Shiahs,  so  far  as  the  Mohakkik's  views  are  con- 
cerned, insist  that  possession  should  be  taken  on  behalf 
of  a  minor  by  a  person  legally  authorised  to  do  so  or  by 
the  judge.  Substantially,  the  rule  amounts  to  this,  that 
whereas  under  the  Hanafi  doctrines,  the  possession  of 
a  guardian  de  facto  is  sufficient, — ^under  the  Shiah  law, 
possession  must  be  taken  by  a  guardian  de  jure.  This 
does  not,  however,  affect  the  case  where  possession  has 
been  obtained  and  held  on  behalf  of  a  minor,  by  a  per- 
son other  than  the  father  or  the  grandfather  (or  their 
executors,)  who  are  the  only  guardians  de  jv/re.  Where 
such  has  been  the  case,  the  court  will  not  allow  the 
gift  to  a  minor  to  be  invalidated/ 

There  is  also  considerable  divergence  between  the 
Shiahs  and  Hanafis  on  the  subject  of  ewaz  and  the  legal 
incidents  of  a  shart  (condition)  attached  to  a  gift. 


Sectiok  n.* 

Gift  is  defined  to  be  an  act  by  which  one  person  trans- 
fers to  another  gratuitously  without  the  intention  of  pleasing 
Oody  accompanied  by  immediate  transfer,  the  entire  and 
absolute  possession  of  a  certain  thing.  A  present  ((m- 
nahilay)  and  the  simple  gift  {al-atia)  also  constitute  a  gift, 
viz.  hiba. 

'  This  point  was  ooxuiidered  in  an  unreported  case  decided  by  Mitter 
and  Maclean,  J  J. 
^  The  following  principles  are  taken  from  the  Shar&ja. 
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The  reciprocal  consent  of  the  parties  and  the  delivery  ^"cttre  v. 
of  the  object  into  the  hands  of  the  donee  suffice  to  vali- 
date a  gift. 

There  is  no  particular  formula  prescribed  for  the  purpose 
of  constituting  a  gift.  If  the  act  or  declaration  of  the 
donor  unequivocally  explains  his  intention  it  is  sufficient. 
Thus  the  following  formula :  "  I  have  given,"  "  I  have 
made  a  present/'  "  I  have  yielded  the  full  proprietorship 
of  such  an  object  to  such  a  person,"  may  each  be  used  for 
the  constitution  of  a  gift. 

The  donor  and  the  donee  must  be  of  age,  compos  menMs 
and  capable  of  contracting. 

The  gift  of  a  debt  is  only  valid  if  made  in  favour  of  the 
debtor^  and  constitutes  a  gratuitous  release.  Tlie  differ- 
ence between  a  gift  and  a  gratuitous  release  lies  in  this 
that  according  to  the  generally-received  doctrine  the  con- 
sent of  the  debtor  is  not  indispensable  to  the  discharge  of 
a  debt. 

A  gift  is  not  valid  so  long  as  the  object  given  has  not 
been  handed  over  to  the  donee,  in  other  words,  posses- 
sion has  been  transferred,  either  actually  or  constructively. 

The  validity  of  a  gift  is  established  if  the  donor  de- 
clares that  he  has  made  the  gift,  and  has  delivered  the 
thing  to  the  donee,  even  if  the  object  in  question  were  at 
that  moment  in  the  possession  of  the  donor. 

After  the  gift  has  been  constituted  by  the  declaration 
of  the  donor  and  transmutation  of  possession  has  taken 
place,  a  revocation  is  not  permitted. 

If  the  donor  die  after  the  deed  has  been  concluded  but 
before  the  object  given  has  been  placed  in  the  hands  of 

^  I  have  snffioiently  pointed  out  the  divergence  among  the  Shiah  joriBts 
themselTes  on  this  point ;  and  that  according  to  urf  (custom)  the  gift  of 
a  debt  to  a  person  other  than  the  debtor  is  yalid  even  among  Shiahs, 
see  anie  p.  102. 

22 
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Lecture  V.  the  donee,  the  gift  is  null  and  void  and  the  object  of  the 
gift  forms  a  portion  of  the  heritage. 

The  donee  cannot  possess  himself  of  the  object  given 
without  the  consent  of  the  donor. 

K  the  thing  given  is  in  the  hands  of  the  donee  at  the 
time  of  the  contract  no  further  seisin  is  necessary. 

This  rule  is  equally  applicable  to  a  case,  where  the 
thing  given  having  remained  in  the  hands  of  the  donee 
for  a  space  of  time  sufficiently  long  to  justify  the  donor 
to  protest,  he  has  not  done  so.  This  is  the  opinion  of 
certain  jurists, 

A  gift  made  in  favour  of  a  minor  by  his  father  or  grand- 
father is  valid ;  these  persons  being  qualified  to  constitute 
a  gift  and  receive  it  in  the  name  of  the  infant  donee. 

In  all  cases  where  the  donor  is  not  the  father  or  an- 
cestor of  the  infant  donee,  whether  such  donor  be  the 
guardian  of  the  donee  or  not,  the  acceptance  of  the  gift 
must  be  made  by  a  third  person  in  the  name  of  the  minor. 
This  third  person  may  be  the  g^rdian,  if  not  himsdf  the 
donor.  Where  the  guardian  himself  is  the  donor,  the 
possession  of  some  person  appointed  by  the  judge  would 
be  sufficient.* 

A  mushaa  may  form  the  subject  of  a  gift,  and  the  deli- 
very is  effected  as  in  the  case  of  sale.  Where  a  gift  is 
made  to  two  diifferent  donees,  they  do  not  become  con- 
joint possessors ;  each  becomes  proprietor  of  the  part 
that  is  given  to  him,  when  both  have  accepted  the  gift. 
Where  the  acceptance  is  by  one  of  the  donees  only,  the 
gift  is  valid  with  regard  to  him  but  inoperative  as  regards 
the  one  who  refused. 

A  father  may  validly  give  preference  to  one  or  more  of 
his  children  over  the  others  by  making  a  gift,  but  such 
gift  constitutes  an  act  from  which  it  is  recommended  to 
abstain. 

^  See,  however,  ante  p.  157. 
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A  gift  made  to  the  direct  ascendants  in  the  first  de-  Lbctubb  v. 
gree  of  the  donor  and  accepted  by  them  is  irreyocable. 

The  irreyocability  of  a  gift  made  to  relations  other  than 
the  father  and  the  mother  is  likewise  admitted  though 
there  is  some  difference. 

A  gift  made  to  a  stranger  is  revocable  while  the  thing 
which  constitutes  the  gift  is  in  existence. 

Where  the  object  given  has  perished  the  gift  cannot 
be  revoked. 

A  gift  is  also  irrevocable,  if  ihe  subject-matter  of  the 
gift  has  been  sold  for  whatever  price,  or  otherwise  alienat- 
ed by  the  donee. 

In  this  latter  case,  the  irrevocability  is  contested  but 
it  is  preferable  to  admit  it. 

Gifts  to  relatives  is  specially  recommended^  particular- 
ly to  the  direct  descendants,  or  to  the  father  and  mother 
of  the  donor ;  so  is  equal  distribution  among  the  children. 

Married  couples  must  reciprocally  refrain  from  revok- 
ing any  gift  made  by  one  in  favour  of  the  other.^  Some 
jurists  hold  that  in  this  respect  married  couples  are  like 
relations  by  consanguinity^  but  it  is  pref ^»ible  to  follow 
the  former  opinion* 


Section  III. 

ESPECIAL  PBOVISIONS. 

A  sale  by  the  donor  of  the  subject-matter  of  the  gift, 
after  transfer  of  possession  has  taken  place  (expressly  or 
constructively,)  is  null,  if  the  donee  be  a  relative  by  con- 
sanguinity.    Similarly  if  the  donee  be  a  stranger  (t.  e.,  not 

*  This  is    according  to  the  Mohakkik.      The  Shaikh's    view  seems, 
howoTer^  more  oonformable  to  right  reasomng. 
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liicTCBs  T,  a  relative  by  consaagamity,)  if  he  had  given  anything 
in  exchange  for  the  gift. 

In  the  case  of  a  gift  to  a  stranger,  where  poeseemon  has 
been  transferred,  bat  for  which  no  exchange  has  been 
given,  the  sale  is  noil,  because  the  donor  has  sold  a  thing 
of  which  he  waa  not  the  proprietor  at  the  time  of  sale. 
According  to  some  jorists,  this  sale  remains  valid,  the 
donor  having  in  this  case  the  right  of  revoking  the  gift ; 
bat  the  former  opinion  seems  more  correct. 

Sale  by  the  donor  of  the  thing  given  remains  ralid  if 
the  gift  ia  annnlled  by  illegality. 

The  principle  of  the  two  preceding  arti(Jea  is  applicable 
to  a  sale  by  an  expectant  heir  of  property  belonging  to 
hie  ancestor,  whom  he  believes  to  be  alive,  for  the  sale 
would  be  vaUd  if  it  shonld  appear  that  the  ancestor  was 
actually  dead  at  the  time. 

A  gift  is  oonstitnted  from  the  time  of  the  seisin  or 
transfer  and  not  from  the  date  of  the  contract,  that  is  all 
the  legal  incidents,  the  rights  and  obUgations  arising 
from  the  gift  accrae  from  the  date  when  the  donee  takes 
possession  of  the  thing  given. 

This  is  contrary  to  the  case  of  a  beqnest,  the  right  to 
which  accmes  to  the  l^atee  at  the  moment  of  the  testa- 
tor's decease  though  the  transfer  may  take  place  after- 
wards. 

In  case  <tf  a  contest  between  the  contracting  parties, 
the  donor  purporting  to  have  in  fact  constituted  the  gift 
but  aUeging  that  he  haa  not  delivered  it,  his  declaration 
will  be  accepted,  but  if  the  donee  affirm  that  the  object 
was  legally  delivered  to  him  tbe  donor  will  have  to  estar- 
blish  his  statement  by  proof,  lit,  bis  oath. 

So  also  lE  a  pereon  were  to  say  "  I  gave  him  and  made 
him  the  proprietor  of  it,"  and  then  deny  having  delivered 
possesBion,    For  it  is  possible  that  he  may  have  made  the 


t^ 
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second  statement  {i.  e.,  «  made  him  the  proprietor  of  it ")  Lectote  v. 
by  way  of  re-affirmance  of  the  first,  (i.  e.,  "  I  gave  it  to 
him,'')  and  may  not  mean  to  imply  actual  transfer. 

In  case  of  a  revocation  no  indemnity  is  due  to  the 
donor,  if  the  object  constituting  the  gift  has  suffered  any 
injury. 

In  case  of  revocation,  if  the  thing  given  has  attained 
in  itseK  any  increase  in  integral  value,  this  augmenta- 
tion accrues  to  the  donor.^ 

When  the  increase  or  accretion  after  the  g^t  can  be 
separated  from  the  original  subject  of  the  gift,  it  belongs 
to  the  donee,  but  any  accretion  before  the  seisin  of  the 
donee  is  the  right  of  the  donor  in  case  of  revocation. 

A  gift  made  without  any  reserve  is  always  presumed  to 
be  made  gratuitously  .^ 

Should  the  donee  on  his  side  give  anything  to  the 
donor,  the  gift  would  be  irrevocable. 

A  gift  made  on  condition  that  the  donee  should  make 
some  present  or  offer  some  gratuity  or  service  to  the  donor 
is  valid ;  the  gift  will  be  revocable  only  if  the  donee  do 
not  fulfil  the  condition  imposed. 

Where  the  present  or  gratuity  which  the  donee  must 
give,  or  the  benefit  which  he  must  render,  is  not  definite, 
he  is  free  to  fix  it  according  to  his  own  wish,  and  the  ac- 
ceptance by  the  donor  of  such  present  or  gratuity  from 
the  donee  makes  the  gift  irrevocable. 

The  donee  in  the  cases  mentioned  in  the  preceding 
articles  cannot  be  compelled  to  give  the  present  which  has 
been  fixed  upon ;  he  has  the  right  to  refuse  it,  but  then 
the  donor  preserves  the  faculty  of  revoking  the  gift. 

>  Baillie  translates  this  passage  as  follows  : — "  If  the  gift  has  increased 
and  the  increase  is  of  such  a  nature  as  to  be  insisted  to  the  original  it  be- 
longs to  the  donor." 

*  "  When  a  person  has  made  a  gift  in  general  terms,  there  is  no  condi- 
tion or  obligation  on  the.  part  of  the  donw  to  give  any  gratuity  in  return  ;'* 
Bailliot 
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Lbctube  V.  K  in  the  preceding  case  the  refusal  of  the  donee  has 
caused  the  revocation  of  the  gift,  he  is  not  held  responsi- 
ble for  the  destruction  or  the  depreciation  of  the  object 
given ;  for  he  has  disposed  of  a  thing,  the  proprietorship 
of  which  has  been  legally  transferred  to  him.  This  point 
is  contested. 

There  is  some  difference  of  opinion  regarding  the  power 
of  revocation  possessed  by  the  donor  in  the  case  of  a 
gift  of  a  piece  of  cloth,  which  subsequently  to  the  gift 
has  been  dyed  by  the  donee. 

Those  lawyers  who  hold  that  the  use  by  the  donee  of 
the  subject-matter  of  the  gift  debars  the  right  of  revoca* 
tion  are  of  opinion  that  the  dyeing  of  the  cloth  puts  an 
end  to  that  right ;  others,  who  do  not  hold  that  view,  think 
dyeing  not  to  be  an  impediment  to  revocation,  but  that  the 
donee  only  becomes  entitled  to  the  value  of  the  dye  and 
to  retain  a  lien  over  the  cloth  for  such  value. 

A  gift  made  during  a  serious  illness  is  valid  if  the 
donor  recovers ;  if  he  dies  it  is  valid  only  with  the  consent 
of  the  heirs,  and  if  they  refuse,  it  is  valid  only  to  the  ex-* 
tent  of  one-third  of  his  estate. 
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CHAPTER  VI. 


THE  LAW  OP  GIFTS  ACCOEDING  TO  THE 

SHAPEl  DOCTEIlfES." 

A  gratuitous  transfer  of  property  is  called  a  gift,  when  i^^cturk  v. 
such  a  transfer  is  made  with  the  object  of  receiving  re-  - — 
ward  in  another  world,  or  of  testifying  respect  for  the 
donee.  The  condition,  essential  to  the  validity  of  a  gift 
is,  that  there  should  be  an  offer  on  the  part  of  the  donor 
and  acceptance  on  the  part  of  the  donee  which  must  be 
express,  though  in  the  case  of  a  present,  it  is  not  necessary 
that  the  offer  or  acceptance  should  be  express;  it  is  suffi- 
cient if  the  object  is  brought  by  the  donor,  and  the  doneo 
takes  possession  thereof.  A  gift  may  be  consituted  by 
the  use  of  the  following  expressions :  ^^  I  wish  you  to 
inhabit  this  house  of  mine,  and  after  your  death  it  wiU 
go  to  your  heirs ; "  "I  wish  you  to  inhabit  it ;  "  (this  is 
according  to  the  doctrine  embraced  by  Sh&fei  in  his  second 
peViod,)  or  finally  by  saying  "after  your  death  it  will 
revert  to  me."  On  the  subject  of  the  validity  of  a  gift 
made  in  the  following  terms,  Sh&fei  held  a  different  view 
in  his  second  period  from  those  he  entertained  before  $ 
"  I  grant  you  the  usufruct  of  this  house  for  life,"  or  "  I 
make  a  gift  of  it  to  you  for  life,  that  is  to  say,  in  case  of 
your  predecease,  it  will  revert  to  me,  and  in  case  of  my 
predecease,  it  shall  be  irrevocably  yours."  However  in 
our  time  both  opinions  of  the  Imam  are  equally  in  force 
in  our  doctrine,  and  whilst  some  regard  such  gifts  as  valid, 

^  The  follo?mig  prinoipIeB  are  taken  from  the  MinhAj-ut-ialibin, 


\ 
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'LMcrm  V.  ofhers  hold  them  inyalid*  ABjihing  which  may  form 
the  subject  of  sale  or  barter  may  form  the  subject  of  gift ; 
bat  every  object  not  subject  to  sale  such  as  a  thing  usurped 
or  unknown,  or  an  animal  that  has  escaped  is  not  capable 
of  being  made  a  gift.  The  gift  of  a  debt  inyolyes  the  re- 
mission of  a  debt,  if  it  is  made  to  the  debtor,  but  it  is  in- 
Talid  if  made  to  a  third  person. 

As  for  the  proprietorship  of  the  object  given  it  is  only 
transferred  when  the  donee  takes  actual  possession  of  the 
subject  of  the  gift,  with  the  donor's  consent.  When  one 
of  the  parties  dies  between  the  making  of  the  gift  and 
the  taking  of  possession,  his  heirs  are  placed  in  his 
position.  Nevertheless  some  jurists  have  admitted  that 
under  such  circumstances,  the  gift  should  be  revoked. 

It  is  laid  down  by  the  traditions  that  parents,  provided 
they  are  not  notoriously  bad  characters,  have  the  power 
to  divide  their  property  equally  among  their  children  by 
donations  inter  vivos  without  distinction  of  sex,  though 
others  hold  that  they  should  not  thus  destroy  the  effect 
of  the  rule  relabng  to  succession. 

A  father  has  the  right  of  revoking  a  gift  made  by  him 
to  his  children,  provided  the  donee  has  not  irrecoverably 
disposed  of  the  object  received.  So  also  other  ascendants 
with  respect  to  gifts  made  to  grandchildren  and  thbir 
descendants.  But  where  the  donee  makes  a  disposition 
which  leaves  the  right  of  proprietorship  intact,  like 
mortgage,  conditional  gift  (at  least  so  long  as  posses- 
sion has  not  passed,)  conditional  enfranchisement,  or  even 
according  to  our  doctrines,  a  contract  of  lease  the  right  of 
revocation  is  not  lost.  In  case  the  donee  should  have  lost 
the  proprietorship  of  the  object  beforehand  and  should  re- 
cover it  subsequently,  the  right  of  revocation  is  not  revi- 
ved, and  if  in  the  meanwhile  there  has  been  an  accretion 
to  the  subject  of  the  gift  the  revocation  can  only  take  effect 
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if  the  increment  has  become  incorporated  with  the  object,  Lbctum  V. 
bat  not  where  the  increment  exists  separately.  A  revoca^ 
tion  may  be  made  in  the  foUowing  terms :  « I  revoke  my 
gift "  or  "  I  reclaim  the  object,"  or  "  I  wish  the  object  to 
become  my  property  again,"  or  "  I  wish  to  break  my  gift," 
but  it  cannot  be  made  impliedly  by  a  subsequent  disposi- 
tion of  the  thing  given,  such  as  by  sale,  wakf ,  gift,  to 
another  person  or  enfranchisement. 

If  a  gift  is  made  with  the  express  stipulation  that  there 
should  be  no  consideration,  the  right  of  revocation  is  not 
accorded  to  any  one  but  the  ascendants,  whereas  a  gift 
with  no  such  stipulation  is  supposed  to  have  been  made 
without  hope  of  consideration  if  the  donee  is  in  any  way 
inferior  in  social  position  to  the  donor,  and  even  if  he  is 
superior.  Our  doctrine  goes  still  further ;  it  accepts  the 
same  principle  if  the  two  persons  are  quite  equal.  Where 
a  consideration  is  obligafcory  but  has  not  been  settled  at 
the  time  of  the  contract,  it  must  be  of  the  value  of  the 
thing  given ;  and  under  these  circumstances  the  donor 
has  the  right  to  revoke  the  gift  if  the  donee  neglects  to 
pay  the  consideration. 

The  validity  of  a  gift  made  on  condition  of  a  fixed 
consideration  is  permitted ;  the  gift  must,  however,  be  con- 
sidered like  a  sale ;  but  according  to  our  doctrine  a  gift 
made  on  the  especial  condition  of  an  unfixed  considera- 
tion is  null  and  void. 

In  the  case  of  a  present  made  to  somebody,  the  thing 
in  which  it  is  delivered  is  considered  as  part  of  the  pre- 
sent, and  where  it  is  customary  need  not  be  returned, 
e.  g.y  the  basket  that  contains  dates  is  not  returned. 
Otherwise  the  package  remains  in  the  hands  of  the  donor, 
and  the  donee  can  make  no  other  use  of  it  than  in  using 
it  (for  that  specific  purpose)  ;  for  example,  a  dish  for  eat- 
ables presented  provided  that  custom  admits  of  such  use. 
23 
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CHAPTER  VII; 


THE  LAW  EELATING  TO  WAKF  OE  TEUSTS. 


Section  I. 

Lrcture  VI.     The  doctrine  of  tmsts  has  been  recognized  and  enforced 
TiiT~^doc-  i^  ^^^  Mahommedan  system    from  the  earliest  times. 

trine  of  trngts  Historically  its  origin  is  traced  to  the  Prophet. 

hommedan     In  One  of  the  traditions  handed  down  from  the  Prophet 

BjB  m.  .^  .g  reported  that  Omar,  who  afterwards  became  the  second 

Caliph  of  Islam,  expressed  to  the  Lawgiver  his  desire  of 
dedicating  in  perpetnity  for  the  benefit  of  the  poor,  a  certain 
property  which  belonged  to  him  and  sought  his  advice 
as  to  the  mode  in  which  he  should  make  it  inalienable  for 
all  time.  The  Prophet  replied,  "  tie  up  the  property  and 
dedicate  the  income."  ^  From  this  small  but  important 
precept  has  sprung  the  enormous  body  of  law  relating  to 
the  subject  of  appropriations  and  settlements. 

Trusts  in  the  Mahommedan  system  are  called  waJcfs^  and 
may  for  the  sake  of  conyenieace  be  divided  under  three 
heads,  viz.,  public,  quasi-^xxblic  and  private.  As  a  matter 
of  fact,  the  Mahommedan  Law  recognizes  only  two  classes 
of  wakfs,  public  and  private^  and  draws  a  sharp  line  of 
distinction  between  them.  Wakf,  for  moisdlih-i^ammay 
viz.,  for  public  works  of  utility  or  charitable  purposes  are 
regarded  as  public  wakfs.  All  other  trusts  are  treated  as 
private.  Of  course  there  is  no  specific  designation  for  pri- 
vate trusts.  But  all  wakfs  are  treated  in  one  category, 
in  exclusion  of  the  wakfs  for  masdlihr-i'dmma,    Consider- 

»  Hed.  II.  (Ar.),  p.  888. 
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ing,   however,  that  there  is  a  large  body  of  trusts  which  Lkctubk  VI. 
without  being  public  trusts,  partakes  something  of  that 
character,   I  have  thought  it  expedient  to  include  them 
under  the  head  of  guo^t-public  wakf . 

By  jii(m-public  wakf,  therefore,  I  mean  those  trusts, 
the  primary  and  initial  object  of  which  is,  partly,  to  pro- 
vide for  religious  or  pious  purposes,  and,  partly,  for  the 
benefit  of  particular  individuals  or  class  of  individuals. 

By  private  wakf s,  I  mean  those  settlements  the  pri- 
mary object  of  which  is  to  make  a  provision  for  the  settlor's 
family  or  relations. 

Wakafa  literally  means  "  I  have  bound  up  or  detained*' 
and  is  applied  to  the  tying  up  of  animals,  such  as,  a  horse 
or  camel.*  Technically  or  as  the  Arabian  jurists  put  it, 
"  in  the  language  of  the  law  ",  it  signifies  the  consecration 
of  property  for  any  charitable  or  religious  object  or  to 
secure  any  benefit  to  human  beings.  To  use  the  curt  but 
expressive  language  of  the  Moslem  lawyers  a  ^^  dedication 
to  any  good  purpos<5  [wujuh-vM>irr'Wal-4h8dn  of  the 
Shiahs,  or  wujuhrul-khair  of  the  Hanafis]'  is  a  wakf»  The 
terms  hirr  and  khair  include  all  good  and  pious  acts  and 
objects.  To  make  a  provision  for  one's  self  is  regarded 
by  Hanafi  lawyers  as  an  act  of  khair ,  for  the  Prophet 
declared  a  man  giving  a  subsistence  to  himself  is  giving 
alms,^  and  settlements  upon  one's  family  are  approved  of 
and  regarded  as  lawful  by  all  the  schools.  The  best  de- 
finition of  the  word  'wa// has  been  supplied  by  the  Law 
Officers  of  the  Svdder  Dewanny  Adawlut^  who  were  con- 
sulted in  the  case  of  Mohammied  Sadik  v.  Mahommed  Alt    Mohammed 

Sadik  r. 

and  others.^     They  stated  that  wakf  according  to  the  Mohammed 
opinion  of  Abu  Yusuf  and  Mohammed,  (which  on  this         ^^  *"* 

»  Hed.  II,  (At.),  p.  887. 
'  Hed.  II,  (Ar.),  p.  888. 
'  Hed.  II,  (Ar.),  p.  891. 
*  Sel.  Eep.  I,  p.  17. 
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LxcTrRE  VI.  point  is  adopted  as  law,)  implies  the  relinquishment  of  the 
proprietary  right  in  any  article  of  property  such  as  lands, 
tenements  amd  the  rest,*  and  consecrating  it  in  such  manner 
to  the  service  of  Ood  that  it  may  he  of  benefit  to  men,  provide 
ed  always  that  the  thing  appropriated  he  at  the  time  of  ap- 
propriation the  property  of  the  appropriatar.^^^  I  shall 
have  occasion  to  discuss  this  definition  at  a  later  stage  of 
this  lecture,  but  it  may  be  mentioned  that  for  all  practi- 
cal purposes  the  definition  here  given  covers  the  meaning 
attached  to  the  expression. 


Section  II. 

There  is  considerable  divergence  between  the  various 
schools  regarding  the  mode  of  creating  a  wahf,  the  objects 
in  whose  favour  it  may  be  created,  and  other  cognate  mat- 
ters. Even  within  the  Hanafi  school  itself,  there  is 
great  conflict  of  views  which  deserves  especial  attention. 
For  example,  nothing  can  be  more  divergent  than  the 
opinions  of  Abu  Yusuf  and  his  fellow  disciple  on  the  one 
hand,  and  those  of  Abu  Hanif  a  on  the  other  on  the  nature 
and  legal  incidents  attaching  to  a  waJcf. 

According  to  Abu  Hanifa,  the  legal  meaning  of  waJcf 
is  the  detention  of  a  specific  thing  in  the  ownership  of 
the  w&kif  or  appropriator,  and  the  devoting  of  its  profits 
in  charity  on  the  poor  or  other  good  objects^  in  the  man- 
ner of  an  ariat  or  commodate  loan,^  but  not  being  absolute 

'  Waghiraf  thia  does  not  mean  snoh  like  things  bnt  other  objects. 
»  Ibid.  p.  18. 

^  Hed.  II,  (Ar.)  p.  887.  Ariat  is  resumable  at  the  will  of  the  lender. 
Mr.  Baillie's  note  on  this  snbject  is  worth  inserting  here. 

"  This  does  not  mean  that  the  profits  are  merely  to  be  lent ;  bnt  that 
the  objects  of  the  wakf  are  to  have  the  same  benefit  from  it  as  if  the  sub- 
ject of  it  were  lent  to  them  in  the  manner  of  an  ariai,  when  they  wonld 


THE  LAW   RELATIKG   TO   WAKP  OB  TBUSTS.  181 

in  its  nature  it  is  revocable  by  the  wftkif ,  and  he  is  at  liber-  li»oTu»«  VI. 
ty  to  dispose  of  it  according  to  his  own  will. 

According  to  the  two  disciples,  Abu  Tusnf  and  Moham- 
medy  whose  opinions  are  binding  on  the  sect,  and  is  re- 
garded as  the  correct  law  on  this  subject  throughout  the 
Hanafi  world,^  wakf  is  the  detention  of  a  thing  in  the  im- 
plied ownership  of  Almighty  God,  in  such  a  manner  that 
its  profits  may  be  applied  for  the  benefit  of  human  beings, 
and  the  appropriation,  (when  once  made,)  is  absolute,  so 
that  the  thing  appropriated  can  neither  be  sold,  nor  given, 
nor  inherited. 

The  Fat&wa-i-Alamgiri  states  this  principle  thus : — "  The 
appropriation  becomes  absolute  according  to  Abu  Tusuf* 
by  the  mere  declaration  of  the  wdJrif  that  he  has  consti- 
tuted or  constitutes  any  particular  property  as  wdkf. 
The  right  of  the  appropriator  becomes  extinguished  ac- 
cording to  Abu  Hanifa  as  soon  as  the  judge  has  pro- 
nounced his  decree.  The  mode  in  which  such  a  decree 
may  be  obtained  is  for  the  appropriator  to  deliver  the 
subject  of  the  wahfix>  the  mutwcMi  or  superintendent,  and 
then  to  require  it  back  from  him  on  the  ground  that  the 
appropriation  was  not  obligatory ;  whereupon  the  judge 
may  pronounce  his  decree,  that  it  shall  be  obligatory  and 
it  becomes  so  accordingly .»  If  the  appropriator  suspends 
the  wakf  on  his  death  by  saying,  «  When  I  die  I  have 
appropriated  my  mansion  to  such  purpose  "  it  is  valid  and 

hare  the  use  of  it,  or  in  other  words,  its  profits  or  nsnfruct  for  their  own 
benefit  so  long  as  it  remained  in  their  possession."  Baillie's  Dig.  2nd  Ed. 
p.  657. 

*  In  the  Ayiim.  and  TiUuma  it  is  declared  that  the  Patwa  is  in  aooord- 
anoe  with  the  opinion  of  the  two  disciples.  PatAwa-i-AUmiriri  II  n  454. 
Hed.  II,  (Ar.)  p.  888.  ^         » P-    *>*. 

•  In  Pnlton,  p.  346,  the  learned  Jndges  distinctly  said  that  according 
to  the  modem  doctrine  of  Mahommedan  decisions  and  lawyers  AbA 
Ynsnf  s  opinion  on  this  point  is  considered  better  law 

»  Kdfi, 
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LicTUBi  VI.  obligatory  to  the  extent  of  a  third  of  his  property,  the  ex- 
cess (if  any)  being  in  abeyance  till  it  is  seen  if  there  is 
any  other  property.  If  the  heirs  do  not  allow  the  appro- 
priation, the  produce  must  then  be  divided  into  three 
parts,  and  one-third  set  apart  for  the  wakf  and  the  other 
two-tliirds  for  the  heirs.  K  the  suspension  on  death  be 
made  during  death-illness  the  effect  is  the  same  as  if  it 
were  made  in  health."' 

According  to  Mohammed,  the  right  of  the  appropriator 
does  not  cease  until  the  appointment  of  a  muiwalli  or 
curator  and  the  delivery  of  the  property  into  his  hands. 

As  before  remarked,  the  Hanafi  jurists  of  Eastern  Asia, 
following  the  example  set  by  the  schoolmen  of  Balkh, 
have  invariably  adopted  the  views  of  Abu  Yusuf ,  and  that 
is  the  case  also  in  Algeria,  Egypt  and  Northern  Africa* 
and  Turkey  generaUy.  In  some  places,  however,  in  Cen- 
tral Asia  where  the  influence  of  the  Bokhariot  schoolmen 
has  left  its  mark,  the  views  of  Mohammed  are  recognized 
as  law.^ 

According  to  Abu  Tusuf  the  appropriator  may  validly 
appoint  himself  mviwalli  and  reserve  to  himself  the  power 
of  exchanging  the  specific  property  which  forms  the 
subject-matter  of  the  appropriation.  Mohammed  differs 
also  on  this  point,  but  the  opinion  of  Abu  Yusuf  is  re- 
cognized as  law,^  and  has  been  followed  by  the  Supreme 
Court  of  Calcutta  in  the  case  referred  to  already. 

According  to  the  M&likis  and  the  Shiahs,  the  consign- 
ment of  the  property  to  a  mutwaUi  is  a  necessary  condi- 

"  Tahdwi. 

'  Santayra,  p.  410,  Art.  945. 

'  This  is  the  explanation  of  the  passage  in  the  Fat&wa-i-Alamgiri,  *'  the 
opinions  of  the  learned  seem  to  be  nearly  balanced  between  these  two 
authorities  declaring  that  the  Fatwa  is  with  Abil  Ynsnf,  while  two  more 
allege  that  it  is  with  Mohammed."  It  is  a  mistake  to  suppose  that  deoi> 
sions  are  both  ways,  as  Baillie  puts  it. 

*  BailUo,  p.  559. 
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tion  to  impress  upen  the  appropriation  the  stamp  of  ai^^cTURE  VI. 
bond  fide  wdkf.  The  Shiah  law  is  thus  stated  in  the 
Shardyorid-Islam  ;*  "  the  contract  of  wakf  is  not  rendered 
absolute  except  by  giving  possession/'  The  law  thus 
barely  stated  might  seem  to  imply  that  by  the  ikbdz  or 
consignment  required  imder  the  Mdliki  and  Shiah  law  to 
impart  absoluteness  to  a  wakfy  actual  transfer  or  delivery 
of  possession  from  the  appropriator  to  a  curator  was 
intended.  But  this  is  not  so;  what  is  intended  is  simply 
a  specific  change  in  the  character  of  the  possession  or 
the  nature  of  the  dominion,  effected  actually  or  construc- 
tively. For  example,  under  the  Shiah,  as  well  as  the 
Mdliki  law,  the  appropriator  may  validly  appoint  himself 
as  the  curator  or  trustee.  His  possession  of  the  trust 
property  not  as  proprietor  but  as  trustee  or  curator  vnll 
not  invalidate  the  wakf. 


Section  III. 

THE  CONSTITUTION  OP  WAKF. 

Before  proceeding  further  with  the  legal  incidents  which 
are  attached  to  a  wakf,  it  would  be  proper  to  consider 
how  and  under  what  circumstances  an  estate  of  the 
character  contemplated  under  the  Mahommedan  Law 
under  the  term  wakf  is  constituted.  It  may,  at  the  very 
outset  of  this  enquiry,  be  stated  that  there  is  no  essential 
formality  or  the  use  of  any  express  phrase  requisite 
for  the  constitution  of  a  wakf  This  question  which, 
owing  to  some  difficulty  in  comprehending  the  exact 
meaning  of  certain  dicta  in  Mahommedan  law  books,  was 
involved  in  some  doubt,  was  settled  in  the  case  of  Jewan  saJvw^r.Shah 
Dass   8ahoo  y.  Shah  Kvheerood-deen^    In  that  case,  the^*^**"*^^"* 

deen, 

'  Shar&ya-nl-Islam. 

•  Moore's  Ind.  App.  2,  p.  390. 
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Lbctubw  VI.  grant  or  firman*  by  which  the  endowments  were  created 
contained  no  mention  of  the  word  wakf.  On  the  contrary 
the  grants  pnrported  to  be  made  as  ^  Inam  AUamgha,* 
which  primarily  convey  individnal  proprietory  rights. 
And  it  was  accordingly  contended  on  behalf  of  the  de- 
fendant that  the  properties  which  formed  the  subject  of 
the  grant  did  not  constitute  an  inalienable  wakf.  Their 
Lordships  in  the  Privy  Council  in  dealing  with  the  case 
endorsed  the  views  of  the  Sudder  Dewanny  Adawlut '  in 
the  following  terms  : — 

^^  After  referring  to  this  case  and  the  opinions  of  the 
law  officers,  the   Sudder  Dewanny  Adawlut  in  the   case 
Mussumut   of  Musswmut  Qodiva  v.    8hah  Kvheer-ood-deen   (3   Mac. 
ShahKubeer-  I^®^-  ^d.  407)  appear  to  havc  determined  that  notwith- 
ood-deen.        standing  the  use  of  the  words  "  Inam  "  and  "  Altumgha" 
in  the  royal  grants  and  the  mention  therein  of  the  persons 
upon  whose  petition  the  grants  were  made,  yet  as  these 
grants  appeared  clearly  to  have  been  made  (as  expressed 
in  the  petitions)  for  the  purpose  of  maintaining  a  chari- 
table institution,  the  persons  named  were  not  to  be  con- 

^  The  firman  of  Alamg^  ran  as  follows  :-^ 

"  As  it  lias  come  to  the  knowledge  of  His  Majesty  that  agreeably  to  a 
Bonnad  furnished  by  the  Hakims,  certain  mouzas  sitnate  in  Sircar  Behar 
have  been  appropriated  for  the  pnrpoae  of  meeting  the  charges  of  fakirs  and 
students  of  the  Madrissa  and  the  Khankah  and  Mnsjid  of  Moolla  Dervish 
Hossain,  son  of  Molla  Gholam  All,  and  the  aforesaid  individoal  is  hopeful  for 
the  royal  mnnifioence  and  favonr,  His  Majesty's  royal  commands  are  that 
in  the  event  of  the  aforesaid  monzas  being  in  the  occupation  and  enjoy- 
ment  of  that  individoal,  the  whole  of  these  monxahs  shall  continue  as  they 
formerly  were  at  jumma  of  15,000  dams  from  (such  a  date)  in  the  charac- 
ter of  a  maddadmash  (aid  for  subsistence,)  according  to  the  tenor  of  the 
grant,  and  in  order  that  he  may  apply  the  produce  of  these  lands  to  meet 
the  charges  of  the  students  of  his  Madrissa  and  Musjid ;  and  the  present 
and  future  Hakims,  the  Amils  &o.  are  enjoined  to  relinquish  the  mouzas 
in  question  to  that  person's  occupation,  to  deem  them  nuutf  (exempt  from 
taxes)  and  blotted  with  the  pen  in  every  respect,  and  not  to  require  of  him 
a  fresh  sunnud  annually.  Should  that  individual  occupy  anything  in  any 
other  way  they  are  not  to  countenance  him." 

^  Mus8t.  Qadira  v.  Shah  Kubeerood-deen  ;  Sel.  Bep.  Ill,  p.  407. 
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tidered  proprietors ;  that  the  establishment  (Ehankah)  ^^^crwE  vr. 
was  the  real  donee  and  the  persons  named  were  only 
Mntwallis  of  the  irhanVa.h ;  that  a  Mutwalli  has  no  right 
to  alienate,  and  that  consequently  the  transfer  by  gift  or 
otherwise  by  Shah  Shums-oo-deen  was  illegal." 

"  This  decision/*  their  Lordships  continued,  "  is  in  ac- 
cordance with  the  doctrine  laid  down  in  the  Hed&yah, 
Book  XY,  of  wak  for  appropriation,  Hamilton's  Transla- 
tion, Vol.  n,  page  334,  where  it  is  said,  wakf  in  its  primitive 
sense  means  ^detention;'  in  the  language  of  the  law, 
(according  to  Hanifa,)  it  signifies  the  appropriation  of 
any  particular  thing  in  such  a  way  that  the  appropria- 
tbr's  right  in  it  shall  continue,  and  the  advantage  of  it 
go  to  some  charitable  purpose  in  the  manner  of  a  loan. 
According   to  the  two  disciples,    'wakf'    signifies  the 
appropriation  of  a  particular  article  in  such  a  manner  as 
iBubjects  it  to  the  rules  of  divine  property,  whence  the 
appropriator's  right  in  it  is  extinguished,  and  it  becomes 
a  property  of  God  by  the  advantage  of  it  resulting  to  his 
creatures.  The  two  disciples,  therefore,  hold  appropriation 
to  be  absolute,  though  differing  in  this,  that  Abu  Yusuf 
holds  appropriation  to  be  absolute  from  the  moment  of 
its  execution,  whereas  Mohammed  holds  it  to  be  absolute 
only  on  the  delivery  of  it  to  a  Mutwalli,  (or  procurator,) 
and  consequently  that  it  cannot  be  disposed  of  by  a  gift 
or  sale.    Thus  the  term  wakf  in  its  literal  sense  com- 

>  A  khankah  is  a  religiooa  monastery,  a  place  where  religions  serrioes 
are  held,  dervishes  lodged,  indigent  trayellers  fed.  It  will  be  seen  that 
the  original  grantee  was  a  mtdla  or  {Hriest,  and  the  grant  was  apparently 
made  to  him  not  only  for  his  support  and  the  support  of  his  descendants, 
bnt  also  with  the  object  of  maintaining  in  perpetuity  an  institution 
for  the  lodgment  of  religious  devotees,  travellers  and  mendicants.  In 
Western  Asia,  these  Khankahs  are  oalled  rubdtSf  and  are  used  generally 
for  housing  pilgrims,  dervishes  Ac.  In  India,  Ichankaha  are  very  frequent. 
And  among  other  religious  ceremonies,  it  is  usual  to  hold  in  them 
the  ceremony  of  saints. 

24 
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LicTUM  VI.  prehends  all  that  is  mentioned  both'  by  Hanifa  and  by  the 
two  disciplea." 

.  ^'  Again,"  (page  844)  it  is  said,  <'  npon  an  appropriation 
becoming  valid  or  absolute,  the  sale  or  transfer  of  the 
thing  appropriated  is  unlawful  according  to  all  lawyers ; 
.the  transfer  is  unlawful  because  of  a  saying  of  the  Prophet, 
^  Bestow  the  actual  land  itself  in  charity  in  such  a  manner 
that  it  shall  no  longer  be  saleable  or  inheritable.' "  And 
their  Lordships  accordingly  held,  that  ^*  according  to  the 
Mahommedan  Law,  it  is  not  necessary  in  order  to  consti- 
tute a  wahf  endowment  to  religious  and  charitable  uses 
that  the  term  wakf  be  used  in  the  grant,  if  from  the  ge- 
neral nature  of  the  grant  such  tenure  can  be  inferred." 
It  is  with  the  light  of  this  judgment,  which  is  perfectly 
conformable  to  the  general  Mahommedan  Law,  that  the 
following  dicta  must  be  read. 

'  <'  Wakf  or  appropriation  is  effected  by  the  expression 
of  the  word  wahf  (detention  or  appropriation)  combined 
with  that  of  tadkah  or  charity,  or  the  expression  of  the 
word  wahf  alone  is  sufficient  for  the  purpose." 

^'  When  a  person  has  said — '  This  my  land  is  a  sadkah 
or  charity  freed  and  perpetual  during  my  life  and  after 
my  death,'  or  *  This  my  land  is  a  sadkah  appropriated, 
detained  and  perpetual*  during  my  life  and  after  my 
death,'  or  *  This  my  land  is  a  sadkah,  detained  and  per- 
petual during  my  life  and  after  my  death,'  the  land  be- 
comes a  ti;aA/ lawful  and  obligatory  for  the  benefit  of  the 
poor  according  to  all  opinions.*  And  if  he  should  say  '  a 
ModkaJi  appropriated  and  perpetual,'   it  would  be  lawful 

Muhhooaatan  from  Hcbcwo,  means  literally  detained ;  its  exact  signification 
liowever,  is  "  being  rendered  inalienable  ; "  Moukaof  is  the  participle  to 
wakafa. 

'  Alamgiri  after  the  MabB^it, 
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according  to  the  generality  of  "  our  "  learned  men,*  or  if  l«ctueb  TI. 
he  should  saj  *  a  scbdkah  ap{«-opriated/  or  ^  a  tadkah 
detained,'*  without  saying  '  perpetual,'  the  land  would 
become  a  waJif  according^  to  all  who  consider  appropria- 
tion lawful,  because  a  perpetual  sadkah  is  established 
which  does  not  admit  of  cancellation.  The  words  '  This 
my  land  is  a  gadhah  appropriated  to  what  is  good,'  or 

*  to  good  purposes  '*  also  amount  to  a  wakf/^ 

•  The  Tiew  therefore  taken  in  the  case  of  Mahomed 
HamiduUa  Khan  y.  Bucdrv/nissa  Khcdvm,^  seems  to  have     Bamid'ulia 
been  founded  on  an  imperfect  apprehension  of  the  Ma-  ruwiBsaKha- 
hommedan  Law.    In  that  case,  the  settlement  was  made  ^^' 

in  the  f oHowing  terms : — 

*^  I  have  nftade  wahf  of  the  remaining  4  annas  in  f  arour 
of  my  daughter  Budrunissa  and  her  descendants,  and 
also  her  descendant's  descendants  how  low  soever,  and 
when  they  no  longer  exist  then  in  favour  of  the  poor  and 
needy ;  such,  waif  is  good,  legal,  valid  and  effectual  and  of 
the  nature  of  a  lasting  permanent  act  of  charitable  en- 
dowment, the  same  being*  as  good  in  my  fif etinxe  as  after 
my  demise  and  the  same  being  precluded  from  tumuUuk 
and  tamlik.  After  payment  of  the  GrOvemment  Bevenue 
and  CoUector'a  charges,  &c.,  and  after  deduction  of  the 
Mutwalli's  toudiut  right  from  the  proceeds  of  all  the  above 
endowment  properties  the  surplus,  whatever  it  may  be,  shall 
be  divided  as  fdlows  : — u  e.,.  4  annas-'  share  be  given  to 


*  i.  0.^  excepting  Mohammed,  wlio  insists  on  the  necessity  of  ttulim  and 
AM  Hanif  a,  who  holdb  that  in  saoh  a  case  the  right  of  the  wftkif  continues, 
the  prodnoe  being  devoted  d^uing  the  Iffetime  of  the  wikif,  to  the 
purpose  for  which  the  dedication  is  made  and  the  property  falling  into  his 
inheritance  after  his  death  ;  Fat&wa4-Alamgiri,  II,  p..  460. 

yS\^yiM\  Jl^jjl^l   ll^;j!^A^I  ^^  ^^yi\^ys^  * 
•- 8,  CaL  L.  B.  p.  164. 
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LicTUBs  Yi.  Jamila  Khatim  alia$  Dhone  Bibee  and  4  aimaB  to  Bndran- 
nissa,  inasmuch  as  4  annas  Jbas  been  endowed  in  favour  of 
the  said  ladies,  &c." 

So  far  as  the  constitation  of  the  dedication  went, 
nothing  conld  be  more  distinct  and  explicit  than  the 
declarations  contained  in  the  above  wakjnamah;  the 
grantor  expressly  excluded  all  rights  of  dominion 
over  the  property  settled,  which  was  intended  to  serve  as 
a  permanent  provision  for  Budr-un-nissa  and  her  descen- 
dants as  long  as  there  were  any  in  existence ;  and  on  their 
failure,  he  provided  that  the  benefit  of  the  wahf  should 
accrue  to  the  poor  and  indigent.  It  will  be  seen  that 
the  terms  of  the  settlement  were  in  strict  conformil^ 
with  the  provisions  of  the  Maliommedan  Law« 

(Jpon  a  suit  by  Mahomed  Hamidulla  Khan  to  set  aside 
a  sale  of  a  portion  of  the  dedicated  property  in  execa« 
tion  of  a  decree,  on  the  ground  that  it  was  wahf  ssid  con* 
Bequently  inalienable,  the  High  Court  held,  (1)  that  to 
constitute  a  valid  waif  there  must  be  a  dedication  of  the 
property  soleh/  to  the  worship  of  Grod  or  to  religious  or 
charitable  purposes;  (2)  that  when  a  settlement  under 
the  Mahommedan  Law  is  made  in  favour  of  a  particular 
person  and  his  descendants  in  perpetuity,  and  on  their 
failure  in  favour  of  the  poor  and  needy,  such  settlement 
is  only  valid  as  a  *'  wahf,^*  when  the  word  sadkah  is  used 
in  the  deed  of  settlement.  As  regards  the  first  point,  the 
Calcutta  High  Court  was  probably  misled  by  the  decision 
in  the  case  of  Abdul  Oane  Hassan  v.  Hussen  Miya  BaJiim- 
tuUah,  That  case  was  decided  by  the  Bombay  High  Court 
upon  reasons  not  founded  entirely  on  a  consideration  of  the 
Mahommedan  Law.  The  English  doctrine  against  perpe- 
tuity, which  has  no  place  in  the  Islamic  system  and  is  utterly 
opposed  to  the  principle  of  the  law  of  wakf,  furnished  the 

*  10  Bom.  H.  C.  B.  10. 
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basiB  of  the  decision  in  Abdul  Oawne  Ka$am  V.  Hussen  Lectum  vl 
Miya  BahimkLllah.  It  is  submitted  that  the  views  pnt 
forward  in  that  case  and  in  Mahommed  Hamid/alla 
Khan  y.  Bvdrwnissa  Khahm  proceeded  upon  a  narrow 
comprehension  of  the  Mahommedan  Law  of  waif,  A 
mere  reference  to  the  text  books  is  snf&cient  to  dispose 
of  the  point.  And  one  of  the  learned  judges  who  decided 
Mahommed  HamidaUa  Kha/n  v.  Budnmnissa  Khatun,  had 
reason  to  modify  his  views  in  a  later  case/ 

As  regards  the  second  point,  and  the  necessity  for  the  use 
of  the  term  sadkahy  where  it  is  intended  to  create  a  settle* 
ment  for  one's  family  or  descendants,  the  question  would 
be  set  at  rest  by  reference  to  the  express  dictum  of  the  law* 

«  Though  no  mention  be  made  of  sadhaJiy  yet  if  wahf  is 
mentioned  as  by  a  person  saying,  ^  This  my  land  is  waVfy 
or, '  I  have  made  this  my  land  icalf, '  the  land  would  be 
a  wahf  for  the  poor  according  to  Abu  Yusuf ."  (This  only 
in  case  the  beneficiaries  are  not  mentioned.)  <'  And  Sudr- 
Ush-Shahid  and  the  jurists  (m(M&ail&)  of  Balkh  have 
declared  that  'Decrees  are  given  on  the  opinion  of 
Ab^L  Yusuf  and  wt  >  decree  according  to  it,  obo  from 
regard  to  eusiom,'* ''  The  passage  which  I  have  italicised 
is  most  important  and  its  significance  will  be  perceived  as 
I  proceed  to  develop  this  branch  of  my  subject.  But 
what  follows  should  be  carefully  noted.  ''And  if  he 
should  say,  '  it  is  appropriated  to  Almighty  God  for 
ever,'  it  would  be  lawful  though  the  word  sadkah  be  not 
mentioned  and  would  be  a  wahf  for  the  poor.'  The  word 
wakf  alone  or  in  combination  with  huhsy  establishes  a  wakf 
according  to  the  approved  opinion,  which  is  that  of  Abu 
Yusuf  .^   If  one  should  say, '  I  have  made  this  my  land  con- 

^  Luchmiput  Singh  v.  Shah  Amir  Alum,  12  Cal.  L.  B.  p.  22. 

*  i.  e.,  the  JnrutB  of  India.      *  Fat&wa-i-Kasi  Khan,  see  Vol.  Ill,  p.  78. 

a^i^  —  ^j  *^ji ,/  Jy  jA  3 
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Lkctubk  VI.  secrated '  or  *  it  is  consecrated/ '  that  would  be  the  same  in 
the  opinion  of  Abu  Yasuf ,  according  to  Abu  Jfif  ar,  as  if 
he  had  said  appropriated.'  And  if  he  were  to  say  ^  appro- 
priatedy  consecrated  and  detained/  or,  '  appropriated,  de- 
tained and  consecrated  not  to  be  sold,  inherited  or  given  hj 
gift/  all  these  words  would  create  a  wahf  according  to  th& 
received  doctrine  and  the  opinion  of  Abu  Yusuf .  And  the 
FaMh  Abd  J&far  sajs  that  '  detained  and  given  in  chari- 
ty' is  equivalent  to  saying  ^  given  in  chariiy  and  appropri- 
ated/ If  a  person  should  say,  *  This  my  land  is  appro- 
priated for  such  an  one,'  or  *  on  my  son,'  or  *  the  poor 
of  my  kindred  being  good  persons,'  or  <  orphans,'  <  and 
the  appropriation  of  it  is  not  to  be  reversed,'  it  would 
be  no  wakf  according  to  Mohammed,  because  it  is  for  a. 
purpose  that  may  be  cut  off  or  fail  and  is  not  perpetual", 
but  it  would  be  a  wakf  according  to  Abu  Yusuf  because  the 
making  of  it  perpetual  is  not  a  condition  with  him.' 
If  one  should  say,  ^  My  land  or  my  mansion  is  a  sadkah 
moukoofa  (appropriated  charity)  for  such  an  one,'  or  '  the 
children  of  such  an  one,'  they  would  be  entitled  to  the 
produce  while  they  lived  and  after  their  decease  it  would^ 
go  to  the  poor.  If  one  should  say,  ^  My  land  is  sadkaJi 
(charity)  for  (jod,'  or  *  appropriated  to  Almighty  CkKi," 
it  would  become  wakf>  So  also  if  he  were  to  say,  *  mj 
land  is  appropriated  in  the  way  of  Almighiy  Grod,'^  or '  to 
seek  the  reward  of  Almighty  God ; '  or  of  he  were  to  say, 
<  My  land  is  appropriated  for  a  good  purpose,'  it  would' 
be  as  lawful  as  if  he  had  said  a  sadkah  (diarity)  apjaxK 

priated.* " 

'^  When  a  person  has  said,  '  This  my  land  is  for  a  way,*" 
and  he  is  in  a  city  where  such  expressions  are  commonly^ 
known  to  imply  wakfj  the  land  becomes  wakf.    11  the^ 


*  Mmhanrama^  BaiUie's  pats  this  word  as  Bieantiig  "  prohibited 


» 
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expressions  are  not  known  to  haye  that  meaning,  he  shall  L»cturk  VI, 
be  called  on  to  explain ;  and  if  he  say  that  he  meant 
wdkfj  they  are  to  be  applied  according  to  his  intention. 
If  he  say  that  he  meant  sadkahy  or  had  no  particular 
meaning,  they  are  to  be  taken  as  a  vow,  and  the  land  or 
its  price  should  be  given  in  charity.' "  ****** 
**  A  man  says  in  sickness,  *  Buy  out  of  the  produce  of  this 
my  mansion  every  month  ten  dirhems'  worth  of  bread, 
and  distribute  it  among  the  poor,'  "  the  mansion  becomes 
wakf.  "  K  he  should  say,  *  I  have  appropriated  after  my 
death '  or  *  I  bequeath  that  it  may  be  appropriated  after 
my  death  '  it  would  be  a  valid  wakf  out  of  the  third  of 
his  estate.'' 
******  ^^  jf  ^  jj^^j^  were  to  say,  *  Sadkah 

not  to  be  sold,'  it  would  be  a  vow  of  charity,  not  a  wakf. 
But  if  he  were  to  add,  not  to  be  given,  and  not  to  be 
inherited,  it  would  be  a  wakfior  the  poor." 


Section  IV. 

CONDITIONS  EELATING  TO  THE  WAKIF  OR 

SETTLOR. 

As  a  general  rule  it  may  be  stated  that  all  persons  who 
are  competent  to  make  a  valid  gift  are  also  competent  to 
make  a  valid  wakf.  The  settlor  must  be  (1)  free,  i.  e.,  not 
a  slave,  (2)  must  be  possessed  of  sufficient  understanding 
to  comprehend  the  nature  of  his  action,  must  in  fact  be  a 
compos  mentis;  and  in  order  that  the  settlement  may  be 
valid  in  its  entirety,  (3)  must  be  in  good  health,  or  more 
correctly  speaking  must  not  be  suffering  from  an  illness  of 
which  he  dies  subsequently.  In  such  a  case,  if  the  settle- 
ment is  in  favour  of  an  heir  it  is  absolutely  null,  (unless  con- 
sented to  by  the  other  heirs.)  If  it  be  in  favour  of  a  person 

^  Alamgiri  after  the  MuhU'i-Sarakhai, 
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Lbctttri  yi.  who  is  not  on  heir  or  in  favour  of  any  pions  or  charitable 
purpose,  it  would  take  effect  with  reference  to  one-third. 

(4.)  The  settlor  must  be  the  owner  of  the  property 
which  forms  the  subject  of  the  appropriation. 

(5.)  The  settlor  must  be  adult,  i.  6.,  must  have  attained 
the  age  of  majority  according  to  the  law  gOTerning  the 
status  of  minority. 

All  the  schools  are  agreed  respecting  the  capacity  of  the 
settlor  or  the  appropriator.  The  Shiah  Shar&ya  says, 
^*  And  of  the  wdhif^  it  is  required  that  he  be  of  full  age, 
sound  understanding  and  unrestrained*  in  the  use  or  dis- 
position of  his  property.**  So  the  Pat4wa-i-Alamgiri, — 
'^  among  the  conditions  of  wakf  are  imderstanding  and 
puberty  on  the  part  of  the  appropriator,  as  an  appropria- 
tion by  a  boy  or  an  insane  person  is  not  valid."*  But 
the  action  of  a  mere  imbecile  is  not  absolutely  invalid* 
<^  If  a  person  who  is  imbecile,"  says  the  Badd-ul-Muht&r, 
'<  makes  a  wakf  upon  himself  and  after  him  upon  some 
other  purpose  which  does  not  fail,  it  is  valid  according  to 
Abu  Yusuf ,  but  the  latter  will  take  effect  only  upon  its 
being  sanctioned  by  the  Judge." 

A  wakf  upon  one's  self  '  amounts  to  a  pious  act,  ^^  The 
design  in  appropriation,"  says  the  Hed&ya,  '^is  the  pe^- 
f  ormance  of  an  act  of  piety  and  piety  is  consistent  with 
the  circumstance  of  a  person  reserving  the  profits  to  his 
own  use,  as  the  Prophet  has  said,  <  A  man  giving  a  sub- 
sistence to  himself  is  giving  alms.'  "^ 

Where  therefore,  a  person,  who,  without  being  absolutely 
noM  eompos  meniU,  is  weak  in  intellect,  makes  a  wakf  in  his 
favour  with  remainder  infavour  of  others,  such  i^a^  is  \ 

valid  so  far  as  the  settlement  on  himself  is  concerned,  and 
with  regaid  to  the  remainder  it  would  be  valid  with  the 
sanction  of  the  judge. 

*  «.  A,  not  sobjeot  to  any  inhibition.      *  Badd-nl-MnhtAr. 
«  BodA*a,  *  Hediya,  Kng.  Tr.  m,  p.  238. 
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Any  person  who  is  sane  and  adult  may  constitute  a  wakf.  Tectum  vi. 
But  the  same  circumstances  which  may  avoid  a  gift,  m«., 
undue  influence  {ihrah,)  fraud,  or  want   of  comprehension 
of  the  nature  of  an  appropriation  may  avoid  a  wdkf,^     In 
the  case  of  Ddroos  Banoo  Begwm  v.  Nwwab  Asghwr  AUtfj^ 
the  appellant  had,  in  the  year  1852,  executed  a  wakf-Tuvmah     Deiroo* 
dedicatmg  all  her  properties  for  certain  pious  purposes,  ^j^^^^'^ 
Upon  a  suit    by  the  respondents  to  remove  her  from  the  ^'9^^  ^^' 
management  of  the  wakf  on  the  ground  of  misfeasance, 
the  High  Court  held  as  follows : — 

^'  The  judge  holds  that  the  defendant  cannot  now  be 
allowed  to  say  that  she  misimderstood  the  effect  of  the 
words  she  used  or  of  the  acts  by  which  she  consummated 
the  wakfy  and  under  ordinary  circumstances  no  doubt  a 
person  would  be  rightly  presumed  to  have  known  the  con- 
sequence of  his  own  deliberate  act,  but  in  this  case  the 
matter  is  somewhat  different.  The  defendant  is  a  parcUi- 
nashm  Mahommedan  lady,  unable  to  read  and  write  and 
generally  ignorant  as  are  most  of  her  class ;  she  has  been 
examined,  and  she  swears  positively  that  she  did  not 
understand  the  meaning  of  the  deed  which  she  executed. 
She  admits  her  wish  to  keep  her  estate  for  the  purpose  of 
perpetuating  certain  ceremonies  in  memory  of  her  mother, 
and  out  of  the  hands  of  her  legal  heirs,  and  that  to  this 
end  she,  by  the  advice  of  her  confidential  servant  Ali 
Jameen,  signed  a  deed  which  she  was  told  would  have 
that  effect.  She  swears  positively  that  the  tauliaim>amah 
was  only  read  over  to  her  in  Persian,  a  language  which 
she  did  not  understand,  and  that  she  had  no  idea  of  divest- 
ing herself  by  it  of  her  proprietary  rights.  No  evidence 
has  been  given  to  rebut  this  statement ;  only  one  witness  to 
the  tcuuliatnamahy  Abdool  Azeez  (summoned  by  the  defen- 
dant)  has  been  examined,  and  he  does  not  prove  that  the 

■  JAma-nsh-ShatUt.  '  15  B.  L.  B.  p.  167. 
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Lbctuu  VI.  deed  was  ever  read  to  the  Begum  in  Hindustani,  a  lan- 
guage which  she  understood,  or  that  its  purport  was 
explained  to  her.  Her  own  acts  have  been,  from  the  firsts 
absolutely  inconsistent  with  a  knowledge  that  she  had 
divested  herself  of  her  rights  as  proprietor  by  the  iauHat-- 
namah.  From  a  time  shortly  after  its  execution  we  find  her 
dealing  with  the  property  just  as  if  it  were  still  her  own^ 
selling,  buying,  borrowing,  granting  mukurari  leases  and 
exercising  all  the  usual  rights  of  ownership,  and  making 
everything  as  public  as  possible  by  registering  the  docu- 
ments affecting  these  conveyances.  I  find,  moreover,  that 
long  after  the  tauliatnamah  was  executed  (namely,  in 
1871)  the  Collector  of  the  24-Pergunnahs  gave  pottahs  to 
Delroos  Banoo  Begum,  and  this  is  a  further  argument  in 
favour  of  the  property  never  having  been  considered  an 
endowment  for  public  purposes  under  Begulation  XIX  of 
1810,  and  treated  her  as  the  proprietor  of  her  estate.  It 
is,  moreover,  hardly  likely  that  had  Delroos  Banoo 
Begum  known  what  was  the  real  effect  of  making  a  wakf, 
she  would  have  headed  her  receipts  for  rents  paid  by  the 
ryots  with  her  name  as  mutwalli  and  a  description  of 
the  estate  as  a  toa^mebal,  and  still  have  gone  on  dis- 
posing of  the  property  at  her  pleasure  and  as  if  she  had 
made  no  wakf  at  aU.  From  first  to  last,  as  it  seems  to 
me,  her  acts  denote  a  person  endeavouring  to  make  such 
an  arrangement  of  her  property  as  would  defeat  the 
claims  of  her  heirs  and  permit  of  the  estate  being  retain- 
ed for  particular  purposes,  but  always  considering  that  she 
still  retained  the  right  to  do  what  she  pleased  with  the 
property  so  long  as  she  lived." 

But  when  a  wakf  has  been  created  by  a  formally  re- 
gistered document  by  a  person  who  is  guijurisj  and  there 
is  no  reason  to  suppose  that  the  settlement  has  been 
brought  about  by  undue  influence  or  fraud,  it  will  not  be 
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set  aside.     In  FoMma  Bibi  v.   the  Advocate    Qeneraly^  it  Lectubi  yl 
appeared  that  the  plaintiff,  a  Mahommedan  lady  of  the    Fatima 
Sunni  sect,  by  an  indenture  dated  the  16th  of  November  f  ^^^^'^^ 
1866,  conveyed  all  her  properties  in  trust  for  the  purposes  General. 
set  forth  in  the  deed,  primarily  for    herself  and  her 
children  and  other  descendants  and  ultimately  for  the 
poor.    In  1881  she  desired  to  revoke  the  trust.    Upon  a 
case  stated  imder  Sec.  527  of  the  Civil  Procedure  Code^ 
West,  J.  held  as  follows  : — 

'^  A  wa^must  be  certain  as  to  the  property  appropriat- 
ed, unconditional  and  not  subject  to  an  option.    It  must 
too  have  a  final  object  which  cannot  fail  and  this  object 
it  seems  must,  according  to  the  better  opinion  be  express- 
ly set  forth.    In  the  deed  now  in  question  it  is  set  forth, 
and  the  reserve  to  the  plaintiff  for  her  life  of  the  annual 
profits  does  not  invalidate  it,  as  such  a  consequence  arises 
only  when  there  is  a  provision  for  the  sale  of  the  corpus 
of  the  property  and  an  appropriation  of  the  proceeds  for 
the  donatrix.    In  the  case  of   Delroos  Banoo  Begum  v. 
NiMvab  8yud  Ashgur  Ali,  a  dedication  of  property  in  vnilrf 
was  declared  invalid  on  the  ground  that  the  donatrix  an  illi- 
terate woman  though  a  wealthy  one  had  not  really  known 
what  she  was  doing  in  endowing  the  imambarah.    The 
imambarah  was  within  her  own  house,  she  had  appointed 
herself  joint  mutwaUi  and  her  co-mutwalli  had  died. 
The  property  had  never  been  treated  as  dedicated  to  a 
public  religious  establishment  within  the  meaning  of  Act 
XX  of  1863.    Everything  went  to  show  that  there  had 
not  been  a  true  dedication,  but  the  learned  judge,  who 
pronounced  the  decision  of  the  court,  said  that  if  the 
instrument  of    wahf  had  been    ^  really  and  knowingly 
executed  by  the  lady  defendant  it  would  have  bound 
Delroos  Banoo  Begum  without  the  power  of  revocation.' 

^  I.  L.  B.  6  Bombay  Series,  p.  42. 
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tMCTuma  Tl.  In  the  present  case  the  direct  ownership  of  the  property 
was  completel;  ptu-ted  with.  There  was,  it  is  said,  a  want 
of  discretion  on  the  part  of  the  plaintiff  and  certainly  a 
dedication  made  by  a  girl  of  fourteen  is  not  to  be  upheld 
without  enqoiry,  but  here  the  transaction  was  never  qnes- 
tioned  by  the  plaintiff's  husband  during  his  life,  and  the 
plaintiff  herself  has  for  fifteen  years  confirmed  her  own 
early  act  by  a  continued  acceptance  of  the  profits  of  the 
estate  from  the  tmstees.  She  cannot  now  say  with  any 
reason  that  the  dedication  was  invalid  on  account  either 
of  it«  ceremonial  defects  or  of  a  want  of  an  effectual  ac- 
companying volition." 

*'  The  case  of  Abdul  Oane  Katwia  v.  Hutsen  Miya'  is 
an  authority  for  the  proposition  that,  under  the  Mahom- 
medaji  law,  an  attempt  by  using  the  word  waif  to  create  a 
perpetuity  for  the  benet  of  a  family  will  be  ineffectual.* 
In  the  case  of  Bihee  Kuneex  Fatima  v.  Bihi  8ah^  Jan, 
there  referred  to,  certain  charitable  objects  are  mentioned 
as  the  motive  cause  o£  the  grant,  but  not  as  a  purpose  of 
the  grant,  the  fulfilment  of  which  is  annexed  to  it  as  a 
condition  or  a  trust.  There  was  no  dedication,  even  ulti- 
mately, solely  to  the  worship  of  God  or  to  any  religions 
or  charitable  purposes.  In  Abdul  Ghoie  Katwm  v.  Bu»- 
sm  Miya  there  was  no  pretence  of  any  such  purpose.  In 
neither,  therefore,  was  there  any  creation  of  wakf  in  the 
proper  sense  with  the  peculiar  attributes  of  that  class  of 
property,  whereas  in  Doyal  Ghand  MvUiek  v.  Sayud  Kera- 
mirf  AW  there  was  a  clear  intention  to  dedicate  to  religi- 
ons purposes.  Though  tlie  wakf  was  mixed  up  with  pro- 
visions of  a  different  character,  effect  was  given  to  the 
dedication,  and  in  Mvakwrool  Hvq  v.  Pukraj  Dita^ey,*  Kemp 
J.  says  *  we  are  of  opinion  that  the  mere  charge  upon  the 

'  10,  Bom.  H,  C.  Beporti,  p.  17.  '  16  W.  R.,  p.  116. 

-'  8  WooUy  Eeportor,  p.  846.  *  13  W.  E.  B3S. 
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profits  of  the  estate  of  certain  items  which  must  in  the  Lbctubi  VI. 
conrse  of  time  necessarily  cease,  being  confined  to  one 
family  and  for  particular  purposes  and  which,  after  they 
lapse,  will  leave  the  whole  profits  intact  for  the  original 
purposes  for  which  the  endowment  was  made,  does  not 
render  the  endowment  invaUd  under  the  Mahomedan  law.' 
If  the  condition  of  an  ultimate  dedication  to  a  pious 
and  unfailing  purpose  be  satisfied,  a  wahf  is  not  made  in- 
valid by  an  intermediate  settlement  on  the  founder's 
children  and  their  descendants.  The  benefits  these  suc- 
cessively take  may  constitute  a  perpetuity  in  the  sense  of 
the  English  law,  but  according  to  the  Mahommedan  law 
that  does  not  vitiate  the  settlement  provided  the  ultimate 
charitable  object  be  clearly  designated." 

'^  That  a  true  wakf  is  irrevocable  is  stated  in  some  of 
the  cases  I  have  referred  to  and  it  follows  from  the  de- 
finition of  the  term.  The  consequences  of  the  dedication 
are  that  even  while  the  direct  ownership  is  retained,  the 
beneficial  interest  passes  wholly  from  the  appropriator. 
In  the  present  case  the  direct  ownership  has  been  con- 
veyed to  the  trustees.  If  the  surviving  trustee  fails  in 
his  duty,  which,  in  full  accordance  with  the  Mahommedan 
law,  is  largely  discretional,  the  plaintifE  or  her  representa- 
tives can  enforce  the  fulfilment  of  the  trust  but  the  de- 
dication once  made  cannot  be  recalled.  Should  the  in- 
termediate purposes  of  the  dedication  fail,  the  rule  of 
Mahommedan  law  appears  to  be  that  the  final  trust  for 
charity  does  not  fail  with  them,  it  is  but  accelerated 
being  itself  regarded  as  the  principal  object  in  virtue  of 
which,  effect  is  given  to  the  accompanying  and  inter- 
vening dispositions.  Charitable  grants  being  thus  tender- 
ly regarded,  it  would  be  inconsistent  that  a  power  of  re- 
vocation should  be  recognized  in  the  grantor.  It  is  not 
recognized,  and  on  the  several  questions  submitted  to 
the  Court  I  must  find  against  the  plaintiff." 
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LicTOM  VI.  Mr.  Justice  West's  decisi<m  embodies  in  sabstanoe 
the  following  principles  : — 

(1.)  That,  onder  the  Hanafi  Smmi  Law,  a  settlor  may 
lawfully  make  a  settlement  in  his  own  f ayonr ; 

(2.)  That  a  settlement  once  vcUidly  made  cannot  be 
revoked  afterwards ; 

(3.)  That  the  failnre  of  the  intermediate  trosts  in 
no  way  affects  the  validity  under  the  Mahommedan  law 
of  the  ultimate  trust  in  favour  of  the  poor. 

Under  the  Mahommedan  Law,  the  ultimate  beneficiaries 
of  every  wakf  for  which  no  other  object  has  been  spe- 
cified are  the  poor  and  indigent.  No  wakf  therefore  is 
likely  to  fail. 

Islam  is  not  a  necessary  condition  to  the  creation  of  a 
valid  waify  but  the  law  requires  that  there  should  be 
nearness  between  the  object  of  the  toa^and  the  appro- 
priator/  for  example,  an  infidel  may  not  create  a  wahf  in. 
favour  of  a  mosque,  nor  a  Moslem  for  an  infidel  place  of 
worship. 

The  wakfoi  a  male  apostate  from  Islamism  is  hdtU  or 
void;  that  is,  if  a  person  make  a  vHikfajid  then  become 
an  apostate,  the  wakf  becomes  bdtU.  But  the  waJ^mauie 
by  an  apostate  after  his  apostacy  is  valid.' 

If  a  woman  make  a  wakf  and  then  apostatise,  her  wakf  is 
not  void. 

1  FatAwa-i-Alamgiri,  II,  p.  454.    Comp.  16  W.  E.  116. 
'  BfihTj  Budd'ol-Mahtir,  III.,  p.  667. 
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According  to  the  Mnssnlinan  law,  any  person  of  what-  I*«ctubi  YI. 
erer  creed,  may' create  a  wakf.  But,  as  abready  stated,  it 
is  a  condition  that  there  most  be  some  relation,  or  *^  near- 
ness," between  the  wakf  and  the  objects  of  the  wakf. 
For  example,  a  Moslem  cannot  maJce  a  wakf  in  f  ayonr  of  an 
idol,  a  place  of  Christian  worship,  or  any  object  whatso- 
ever which  is  regarded  in  his  law,  as  nnlawfnl.  Similar- 
ly, a  Christian  or  Jew  cannot  lawfully  convert  his  dwelling- 
house  into  a  mosque  to  be  used  as  a  place  of  worship  by 
Moslems  so  as  to  withdraw  it  from  the  inheritance  of 
his  heirs.  The  Fat&wa  lays  down  the  law  on  the  point  in 
the  following  terms : — 

'^  If  a  simnd  should  give  his  mansion  as  a  mu^id  or 
place  of  worship  for  Mussulmans  and  construct  it  as  they 
are  accustomed  to  do  and  permit  them  to  pray  in  it,  and 
he  should  then  die,  it  would  become  the  inheritance 
of  his  heirs,  according  to  aU  opinions,'  and  if  the  aimmi 
should  make  his  mansion  a  temple  or  a  church  or  a  house 
of  fire  while  he  is  in  a  state  of  health  and  should  then 
die,  it  would  be  the  inheritance  of  his  heirs.'" 

The  subject-matter  of  the  appropriation  must  be  the 
property  of  the  wdkif  at  the  time  the  wakf  is  made,  that 
is,  he  must  be  in  a  position  to  exercise  dominion  over  it.' 
Consequently,  if  a  wakf  made  by  a  person  of  some  proper- 
ty of  which  he  is  in  unlawful  possession,  but  which  he 
subsequently  purchases  from  the  rightful  owner,  such 
waif  is  invalid.  So  also,  when  a  man  makes  an  appro- 
priation for  certain  good  purposes  of  land  belonging  to 
another,  and  then  becomes  the  proprietor  of  it  the  wakf 
is  not  lawful ;  but  it  would  become  validly  dedicated  if 
ratified  by  the  proprietor. 

*■  Alamgiri  after  the  Jawdhir-ul'Akhldti, 

*  KhassAf. 

>  Saatayra,  p.  360,  Fat4wa-i- Alamgiri,  II,  p.  526. 


200        CONDITIONS   BELATINO   TO   THE   WAEIF  OB   SETTLOR. 

Lbctube  yi.  When  a  person  makes  a  beqnest  of  some  property  to 
another,  and  the  legatee  prior  to  the  death  of  the  testator 
and  before  the  legacy  has  vested  in  him,  makes  a  wakf 
thereof,  it  is  invalid.  Nor  can  a  wakf  be  made  of  pro- 
perty in  which  the  full  proprietary  right  has  not  vested  in 
the  person  appropriating.  There  are  certain  exceptions, 
however,  to  this  rule. 

« If  possession  were  taken  of  land  given  by  an  invalid 
gift,  and  it  were  then  made  a  wakf  it  would  be  lawful,  the 
donee  being  responsible  for  its  value ;  and  if  one  should  pur- 
chase by  an  invalid  sale,  take  possession,  and  then  make  an 
appropriation  of  the  subject  of  sale  in  favour  of  the  poor, 
the  ii;a^  would  be  lawful,  subject  to  the  like  responsibility 
for  its  value  to  the  Beller,but  if  the  appropriation  were  made 
before  taking  possession  it  would  not  be  lawful.  When  a 
man  buys  land  by  a  lawful  sale,  and  makes  an  appropria- 
tion of  it  before  taking  possession  and  paying  the  price, 
the  matter  is  in  suspense  until  he  pays  the  price  and 
takes  possession  when  the  ii;a^ is  lawful;  but  if  he  die 
without  leaving  any  property,  the  land  is  to  be  sold  and 
the  wakf  is  void,  and  if  a  right  is  established  in  the  pro- 
perty, or  it  is  claimed  by  a  8hafi  under  his  right  of  pre- 
emption after  the  purchase  has  been  made,  the  wakf  is 
void.'" 

From  the  above  rules  the  conclusion  f  ollo?rs  that  any 
property  in  the  possession  of  a  person  under  a  conditional 
grant  cannot  be  lawfully  appropriated,  tmless  the  appro- 
priation is  made  with  the  sanction  of  the  original  grantor. 

It  is  not  necessary,  however,  that  the  entire  subject- 
matter  of  the  wakf  should  be  actually  in  the  possession  of 
the  ii;<£J!rf/'atthe  time  of  the  appropriation,  for  the  appro- 
priator  may  validly  include  in  the  wakf  any  property 
which  he  may   subsequently  acquire.*     Nor  is  it  neces- 

»  Ifahr^vl'Mik.  ■  Sautayra,  p.  389. 
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■ary  that  the  property  which  is  dedicated  should  be  en-  I^ctum  vi, 
tirely  free  from  the  rights  or  claims  of  other  parties.    Ac- 
cordingly a  property  which  is  leased  out  to.teuants,  or 
which  is  under  mortgage^  or  held  in  pledge  can  validly 
be  dedicated. 

"  It  is  not  necessary/'  says  the  Alamgiri,  "  that  there    wakf  of 
should  be  an  entire  freedom  from  the  rights  of  other  ^^f ^j^^; 
parties,  as  for  instance,  in  cases  of  pledge  and  lease,  so  pr  mortgago 

ifl  yalid* 

that  if  one  were  to  give  a  lease  of  his  land  and  then  to 
make  a  wakf  of  it  before  the  expiration  of  the  term,  the 
toai/^  would  be  binding  according  to  its  conditions,  but  the 
lease  would  not  be  void,  and  on  the  expiration  of  the  term, 
the  land  would  reyert  to  the  purposes  to  which  it  was 
appropriated.  In  like  manner,  if  a  man  should  pledge  his 
land,  and  then  appropriate  it  before  redeeming  it  from  the 
pledge,  the  land  would  not  be  withdrawn  from  the  pledge, 
and  if  it  should  remain  for  years  in  the  hands  of  the  pledgee 
and  then  be  redeemed,  it  would  revert  to  the  uses  for 
which  it  was  appropriated.  And  if  the  pledgor  should  die 
before  the  redemption,  yet  if  he  leave  enough  to  redeem 
the  land,  it  is  to  be  redeemed  and  the  wakf  is  obligatory. 
But  if  he  should  not  leave  enough  for  that  purpose,  the 
land  may  be  sold  and  the  wakf  would  become  void.  In  the 
case  of  a  lease,  when  either  of  the  contracting  parties  dies 
it  is  void  and  the  land  immediately  becomes  wahf.'*^ 

*  FatAwa-i- Alamgiri  II,  p.  458.  When  the  land  is  sold  for  the  payment 
of  the  mortgage  debt,  it  does  not  necessarily  follow  that  the  ieakf  would 
be  voided  in  its  entirety.  The  wakf  would  attach  to  the  balance  of  tha 
sale  proceeds  after  the  payment  of  the  debt ;  see  the  JBodd. 

The  voidanoe  of  the  lease  on  the  death  of  the  lessor  or  the  lessee  is  a 
natural  consequence  of  the  principle  of  the  Hanafl  law,  which  holds  that 
a  lease  cannot  last  beyond  the  lifetime  of  the  lessor  or  the  lessee.  In 
this  country,  however,  where  leases  are  binding  upon  the  heirs  and  re- 
presentatives of  the  lessor,  and  are  often  hereditary  (like  the  mourosi 
mokurrari  ijaras,)  the  prinoiplo  stated  in  the  text  would  not  apply. 
Where  therefore,  a  piece  of  land  which  is  already  let  in  mouroosi  ijara,  is 

26 
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LicTo»i  VI.  According  to  the  Ordinances  of  Mufti  AM  Saood,  when 
a  person,  who  is  involved  in  debt,  makes  a  wakfia  favour  of 
his  children  in  order  to  defraud  his  creditors,  (lit.  in  order 
to  avoid  the  payment  of  his  debts,)  it  is  not  valid. 

When  a  property  subject  to  a  mortgage  is  constituted 
wdkf  and  possession  is  transferred  it  will  take  effect,  that 
is,  operation  will  be  given  to  it,  and  the  Kad  wiU  compel 
the  wdhif  to  pay  off  the  debt  if  he  is  solvent,  but  if  he  is 
insolvent,  the  wakf  will  be  cancelled  and  the  property 
will  be  sold  to  discharge  his  liabilities. 

,  ^^^oi  an     Biit  if  a  person  is  absolutely  insolvent  at  the  time  of 

insolvent  per-  "^  '' 

•on.  the  dedication,  and  his  debts  more  than  exhaust  the  pro- 

perty which  is  dedicated,  he  is  declared  to  be  under  inhi- 
bition for  debt*  and  the  settlement  is  consequently  in- 
valid. The  principle  governing  these  cases  may  be 
stated  shortly  thus : — ^if  the  settlor  is  heavily  involved  in 
debt  at  ^e  time  of  the  dedication  or  settlement,  but  has 
other  property  from  which  the  debts  can  be  discharged, 
the  wakf  is  valid ;  if  he  has  no  other  property  and  the 
subject-matter  of  the  wakf  is  liable  for  such  debts,  it 
would  be  sold  for  the  payment  of  his  liabilities  and  any 
balance  leffc  from  the  sale  proceeds  would  be  applied  for 
the  purposes  of  the  wakf,  A  wakf  created  before  the  debts 
are  contracted  is  valid  and  is  not  subject  to  the  liabilitLes 
of  the  wdhif 

It  is  necessary  also  that  the  wdhif  should  not  be  suffer- 
Wakf  bj  a  incr  from  a  mortal  illness  at  the  time  of  the  dedication  in 

yenon  order  that  the  entire  wakf  may  be  valid.    In   other  words 

dedicated.  The  yara  rent  womld  become  wdkf  and  not  the  specific  land  { 
see  the  Badd, 

>  Alamgiri  II,  p.  468. 

'  Badd-Bl-linhtlLr  after  the  Bahr-i'Mik, 


COKDITIOKS  nWLHTISa  TO  THXr  WASir  OB  SETTLOR.       208 

the  wakf  of  a  person  suffering  from  a  mortal  illness  from  Lsctuu  VI. 
which    he  dies  takes  effect  as  a  bequest    and  operates    gnifering 
with  reference  to  one-third  of  fhe  property  of  the  donor.*  ^^°'*^'^ 
Btrfc  the  wakf  oi  a  person  made'  during- illhess  from  which 
he  eventuatfy  recovers  is  yaUd  with    reference  to  the 
whole. 

"  The  watf^ot  a  person-  suffering  from-  a  death-illness," 
says  the-Badd-ul-Muhtdx,  '^  takes  effect  Hke  ihehiba  of  a 
person  in  that  conditioa  when  transmutation  of  posses- 
sion has  taken  place,  i.  6.,  the  waif  will  operate  as  regarda 
one-iSiird  of  his  estate.  If  the  heirs^  however,  consent,  if^ 
will  take  effect  with  reference  to  the  whole.  If  some 
of  the*  heirs  consent  it  will  take  ef^ct  in  proportion  to 
their  shares.'' 

Eazi  Ehan  foHowing^^  Imanr  Ibn-ul-Fazl  states  that 
wakf  is  of  three  kinds  in  relation  to  the  stafte  in  which  i4 
is  made  r 

(1)     When*  it  is  made  in  health  f 

(2)^    When  it  is  made  in  illness ; 

(3)*  When,  its  operation  is  made^  dependent  upon 
death. 

^  Change  of  possession  and  appropriation*  is  necessary  in 
the  first,  but  not  in^  the  third,,  for  that  is  testamentary  in 
its  nature ;  but  tiie  second  is  Uke  the  first,  tiiough  it  takes 
effect  with  reference  to  the  third  of  tiie  estate  of  the 
wdkiff  like^a  gift  made  in  death^llnesa." 

It  has.  been  already  stated  thataii^a£f  is.  irrevocable^    Teetamen- 
but  a  wahf  made^  by  a  person  to  take  effect,  after  his  yo^l^io, 
death,  or  what  is  called  a  wakf  by  way  of  wasmt^  {wakf-- 
hilr^amii)  is  revocable  at  any  time  before  his  death*. 

^  Fulton,  p^846. 
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THE  CONSTITUTION  OF  A  WAKF. 

The  abaenoe  of  nnoertainirf  in  the  sabject-matter  of  the 
Huhf  ia  alao  a  oondition, — ^not  nnoeitainly  in  the  object 
tor  which  the  dedioation  is  made.    Uncertainty  in  the  ob- 
ject does  not  neoessarilj  lead  to  the  invalidation  of  iJie 
wak/y  it  often  accelerates  the  application  of  the  subject  of 
the  uHikf  to  its  tdtimate  object,  visf.,  the  support  of  the 
poor,  for  they  never  fail. 
Thuuubjoot     But  the  subject  of  the  tMi^ must  not  be  uncertain.^ 
iuu.a  Lu  *uuj>  Accordingly  if  a  person  were  to  dedicate  anything  out 
Uiu.  oi  his  land  without  naming  it,  the  wakf  would  be  yoid, 

(unless  it  can  be  gathered  from  attendant  drcnmstancea 
what  he  intended  to  convey,  when  the  waJff  will  be  valid 
upon  the  basis  of  igtehsdn). 

The  dedication  must  also  not  be  dependent  for  its 
operation  upon  a  contingency  which  may  or  may  not  occur. 
A  condition,  however,  to  which  operation  can  be  given 
immediately  will  not  render  a  loal^  void.  Examples  of  the 
distinction  between  these  two  provisions  of  the  law  are 
given  at  great  length  in  most  of  the  lawbooks,  and  I  would 
quote  some  passages  here  to  render  my  meaning  clear. 
Bxamplei  of  "  ^  ^^®  should  Bay,  *  If  my  son  arrives,  my  mansion  is 
contingent  a  a  charity  appropriated  to  the  poor,'  and  the  son  should 
arrive  the  mansion  does  not  become  wakf.*  And  if  one 
were  to  say,  'This  my  land  is  charity  if  such  an  one 
please,'  and  the  person  referred  to  should  indicate  his 
pleasure,  still  the  wakf  would  be  void.^    But  when  one 

'  Alamgiri  11,  p.  468.  Baad-ul-Mnhtar,  III»p.  560.  Bee  the  dMO  of  Jugut- 
moni  Ohowdrain  v.  Bamjani  Bibi  (I.  L.  B.  10  Cal.  p.  538,)  in  wbioh  Mr. 
Justice  Field  laTS  down  with  great  clearness  the  eaaentialB  of  a  Mahom* 
medan  waJef, 

*  After  the  Fath-ut^Kadir, 

*  After  the  MuhU, 


wukf. 
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has  said,  ^  If  this  mansion  be  my  property  it  is  appro-  l^tcrvnm  YU 
priated  aa  charity,'  the  appropriation  is  valid  if  the  man- 
sion actually  be  his  property  at  the  time  of  speaking,  for 
the  suspension  is  here  on  a  condition  that  is  actoally 
folfiUed,  and  there  is  no  contingency/  A  man  loses  his 
property  and  says,  ^  If  I  find  it,  by  God  I  will  make  a 
waJsf  of  my  land,'  and  he  finds  the  property,  it  is  incumbent 
on  him  to  make  a  wahf  of  his  land  for  the  benefit  of 
those  to  whom  it  is  lawful  for  him  to  pay  zaMt  or  poor's 
rate,  and  if  he  should  make  it  for  those  to  whom  it  is  not 
lawful  for  him  to  pay  zakdi,  the  wakf  would  not  be  iralid 
nor  would  he  be  released  from  his  vow.'  If  he  should  say, 
*  when  such  an  one  arrives,'  or  '  if  I  speak  to  such  an 
<me  this  my  land  is  charity,'  it  is  obligatory  being  in  the 
nature  of  an  oath  and  a  vow,  and  if  the  condition  happens 
it  is  obligatory  on  him  to  bestow  his  land  in  charity,  but 
this  is  not  an  appropriation  or  waif.^  If  a  man  were  to 
say,  ^  if  I  die  of  this  disease,  I  have  made  this  my  land 
waJcfj^  it  is  not  valid  whether  he  dies  or  recovers.  But  if 
he  should  say,  *  If  I  die  of  this  disease  make  this  my 
land  vmlrfj*  it  is  lawful,  for  this  amounts  to  the  condi* 
tional  appointment  of  a  mandatory,  which  is  legale  " 

Although,  under  the  Hanafi  law,  a  man  may  validly 
make  a  dedication  in  his  own  favour,  he  cannot  reserve 
to  himself  the  power  of  selling  the  property  dedicated  and 
applying  the  proceeds  to  his  own  use.^ 

An  appropriation  made  with  an  option  attached  to  it  is 
invalid*  The  Eat&wa-i-Easi  Ehan  says : — <<  Also  that  no 
option  be  annexed  to  it,  for  if  one  should  make  an  appro- 
priation  on  condition  that  he  is  to  have  an  option  it  would 
not  be  vaUd  according  to  Mohammed^  whether  the  time  be 

'  Kazi  Khan.  *  After  the  Jouharat'Un'nyerdk, 

s  After  the  Sir^ia,        •  Alftmgiri  II,  p.  469  after  the  Ndhr-id'FAik. 

'  After  the  MuMt. 
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iMcrvnn  VI.  known  or  not,  and  thottgii  the  condition  were  cancelled,  tHe 
wakf  would  not  bec<»ne  lawful  in  hi»  opinion.    Abu  Yusuf , 
however,  maintains   that  a  condition  of  opti<»  in  favour 
of  the  appropriator  for  three  days  is  valid.    And  thej 
were  both  agreed  with  regard  to  the  wakf  of  a  nmsjid 
made  on  the  condition  of  the  a^ropriator^s  having  an 
option  that  the  ioakfwovld  be  lawful  and  the  option  void»'' 
Perpetuity      "Perpetuity,"   says  the  Fat&war-i-AIamgiri,  "is  also- 
TO^^"*T  ^^•"'^^if  ^^  conditions  of  wakf  according  to  all  opinions, 
wakf.  though  according  to  Abu  Tusuf  the  mention  of  it  is  not 

a  condition  and  thU  %»  correct,^  A  man  appropriates  his 
mansion  for  a  day,  a  month  or  any  specified  time  without 
further  addition,  the  wakf  is  valid  and  perpetual.  But  if 
he  should  say, '  This  my  land  is  a  sadkah  apprc^riated  for 
a  month  and  when  the  montii  has  expired  the  wakf  would 
be  void,'  the  wakf  would  be  void  immediately  according  to 
Hillal  because  perpetuity  being  a  condition,  limitation  to 
a  particular  time  is  not  lawtul.'  If  one  should  say, '  This 
my  land  is  a  sadiah  appropriated  after  my  death  for  a 
year,'  without  further  addition,  the  appropriation  would 
be  lawful  in  perpetuity  for  the  benefit  of  the  poor,  for  the 
words  have  the  meaning  of  a  bequest.^  And  if  one 
should  say,  ^  This  my  land  is  a  sadkah  appropriated  to 
such  an  one  after  my  deatii  for  a  year  and  when  the  year 
has  expired  the  appropriation  is  void,'  it  would  be  a  bequest 
after  his  death  to  the  person  referred  to  for  a  year  and 
then  it  would  become  a  legacy  to  the  poor  and  its  pro- 
duce would  be  distributed  among  them.  But  if  he  should 
say,  *  My  land  is  appropriated  to  such  an  one  for  a  year 
after  my  death,'  without  further  addition,  the  produce 
would  be  to  him  for  a  year  and  then  it  would  revert  to 
the  heirs."* 

^  After  the  Kafi,        *  Km  Khan.        *  After  the  Muhit-i'Sardkhai. 
*  Kassi  Khan.    The  distinction  between  the  two  caeee  ariseB  from  the 
use  of  the  word  sadkah  or  charity  in  one  and  not  in  the  other. 
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Perpetuity,  therefore,  is  a  necessary  condition  of  a  wakfy  Lbctum  VI. 
but  its  mention  is  not  necessary  at  the  time  of  dedica- 
tion.' The  e£Eect  of  this  is,  that  the  ultimate  remainder 
must  be  for  an  object  which,  actually,  or  by  implication, 
does  not  fail.  Under  the  Mftliki  branch  of  the  Sunni  law, 
a  wakf  for  a  limited  period  of  time  is  valid,  but  not  so  un- 
der the  Hanafi  law.  According  to  the  Hanafi  school,  if 
the  wakf  is  in  other  respects  good,  the  limitation  as  to 
time  is  void  and  the  wakf  takes  effect  as  a  perpetual  de- 
dication. If  an  object  is  mentioned  which  is  likely  to  fail, 
the  n^ai/'is  not  Toid  on  that  ground  but  the  reversion  is 
applied  for  the  benefit  of  the  poor.  The  following  passage 
taken  from  the  Badd-ul-Muht&r  will  throw  considerable 
light  on  the  subject : 

<<  Ab^  Yusuf  holds  the  declaration  of  wakf  to  be  like  a 
declaration  to  emancipate  a  slave.  Accordingly  he  does 
not  hold  transfer  or  separation  necessary.'  According 
to  him  mere  declaration  is  sufficient,  as  the  declaration  to 
emancipate  is  sufficient  for  emancipation,  for  the  term 
wakf  embraces  the  idea  of  the  extinguishment  of  the  right 
of  property.  It  must  be  intended  to  be  perpetual,^  but 
perpetuity  need  not  be  mentioned;  toaJ^ implies  perpe- 
tuity, consequently  if  the  wdkif  were  to  declare  that  a 
particular  property  of  his  was  wakf  iar  his  children  and 
say  nothing  further  it  is  valid,  and  after  the  [failure  of  the] 
children  the  income  will  be  applied  for  the  benefit  of  the 
poor  who  never  fail." 

According  to  Abii  Yusuf,  like  the  term  wakf,  the  term 
-sadkah  implies  perpetuity  and  the  two  are  convertible, 

*  Badd-Ql-MahtAr.  The  Shiah  provisionB  are  Bomewhat  different  and 
therefore  require  separate  mention. 

*  According  to  the  M&likifl  and  Shiahs  a  change  in  the  character  of  the 
posaeadon  is  necessary. 

'  In  this  the  Shiahs  agree  with  the  Hanafis,  though  imiraf  are  ralid 
anderthe  Shiah  Law. 
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LiCTiTM  TL  and  he  therefore  holds  that  thon^  the  poor  may  not  he 
mentioned  the  profitB  will  go  to  Uiem  on  failure  of  other 
objects.  The  mention  of  tadkah  ia  to  mention  prapetni- 
tj.  In  short  any  term  which  implies  perpetuity  would  be 
sufficient  to  create  a  vmkf.  For  examine,  the  mention  of 
the  poor,  or  «adia%-i-mouh>o/a  for  Gk>d,  monkoofa  for  be- 
nevolence i^Ksdn,)  or  charity  {khair,)  or  for  jehad  (holy 
w^are,)  shronda,  cemetries  &o.  Mtyuioofa  for  only  one 
indiTidnal^  is  invalid  without  *'  difference  of  opinion." 
"Bnt  not  if  the  terms  used  are  KLdkah-^i-^taoakoofa  as 
tadkah  implies  (a  dedication  for]  the  poor  according  to 
Abd  Tnaof  and  the  reversion  will  go  to  the  poor  and  this 
is  tmstworthy.  If  a  person  create  a  tctdhah-i'moukoofa  for 
a  man  and  for  his  children  and  for  their  children  and 
grandchildren  mentioning  three  generations,  then  it  is  per- 
petoalwalifnptotbedayof  jndgment.  Bnt  if  a  dedication 
IB  made  to  a  specific  mosjid  (ty***  a^-^)'  it  ie  valid  a<roord- 
ing  to  Ahii  Ynanf  without  further  mention  of  perpetaity, 
for  a  maejid  is  everlasting,  and  this  is  tiie  reoognized  doc- 
trine according  to  the  JfuAfl  adopted  by  the  Bohr."' 

According  to  Kazi  Khan,  explicit  declaration  that  a 
vjakf  is  created  ia  snffident  to  oonstitnte  a  wakf. 
When  a  sadkakr^nwukoofa  is  made  for  a  limited  period 
without  any  mention  that  on  the  expiration  of  that 
period,  the  subject-matter  of  the  vmkf  should  revert  to 
thre  appropriator,  it  woold  take  effect  as  a  wakf  in  perpe- 
tuity, bat  where  a  condition  is  made  that  it  should  revert 
to  the  donor  it  ia  bdtU  or  void  according  to  Abd  Yasaf  > 

'  Or  more  properly  k  apecifia  iodividnal,  wliich  ImplieB  the  failare  of  tho 
ebjeot  on  the  death  of  the  benefloUr;. 

*  "  urt**  meani  an  object,"  BB71  the  Eadd,  "wliiah  ia  apecifio  in  itfl 
nalun  and  tlwrefore  liable  to  faQars.    A.  mosjid,  however,  unnot  fail." 

*  AbA  TaaoFa  opinion  most  be  fallowed  and  the  Fatwaa  aie  acaording 
to  the  Bakr,  the  Badr-fuh-BhUTiya  and  the  Badd. 

'  Hillal  holds  that  it  will  hold  good  for  the  period  ipeoiSed,  This  ia 
iu  Moordaooe  with  the  Shiah  doctrine. 


^ 
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A  ti^ai/^  for  digging  graves  for  the  poor  and  providing  L^cttb*  VI 
shrouds  is  valid. 

An  opinion  has  been  expressed  bj  Imam  Ali  al-Sefdi 
that  a  wakf  in  favour  of  the  Sufis  is  not  valid.  But  this 
view  is  contradicted  by  other  jurists.  And  the  Shams- 
uI-Aimma  has  stated  that  a  wakf  is  valid  for  all  who  are 
needy  and  indigent,  and  that  when  a  wakf  is  made  for  a 
large  body  of  people,  it  should  be  taken  as  referring  to 
the  poor  and  indigent  among  them ;  and  if  the  wakf  is  ge- 
neral in  its  terms  so  as  to  include  both  rich  and  poor 
alike,  the  persons  or  the  class  of  persons  for  whom  the 
benefit  is  intended  should  be  distinctly  indicated,  or  it 
must  appear  from  the  words  of  the  wdkifi^dX  though  the 
terms  are  general,  the  intention  is  that  indigence  should 
furnish  the  claim  to  share  in  the  benefit.  For  example, 
if  the  wakf  is  for  orphans  generally,  it  is  valid  and 
its  benefit  shall  be  applied  to  the  poor  among  them. 
Hence,  a  wakf  is  valid  for  the  lame  and  paralytic  and  the 
blind,  the  readers  of  the  Koran,  lawyers,  traditionists  &c., 
and  it  will  be  expended  on  the  poor  among  them,  for  in- 
digence is  clearly  inferrible  from  these  words.  For  tlie 
blind,  the  lame,  those  who  devote  themselves  to  study  and 
such  like,  cannot  apply  themselves  to  obtain  a  livelihood. 
Hence,  indigence  or  want  is  their  normal  condition.  And 
accordingly  a  wakf  in  favour  of  Sufis  also  is  valid,  for  they 
are  generally  very  \\oor  and  lead  a  life  of  austerity.^ 


Section  VI. 

THE  CONSTITUTION  OF  WAKF  ACCOEDING  TO 

KAZI  KHAN. 

K  a  person  declare  simply  "  this  my  land  is  moukoofay^^     ^j^^        .. 
and  fix  the  boundaries  and  say  nothing  more,  according  to  ^'iWon  of  tvnkf 

aocording     to 
.1  fiadd-nl-Muht4r,  p.  665.  Kazi  Khan. 

27 
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Lectpbb  VI  ^]y^  YusTif  it  would  constitute  a  TaJid  waif  Bind,  the  bene- 
fit thereof  would  go  to  the  poor.  If  he  say  "  this  land  of 
mine  is  sadkahr-i^moukoofa  or  moukoofa-^sadkah  "  and  saj 
nothing  more,  it  will  be  a  valid  wakf  (according  to  Abu 
Yusuf  y  Mohammed  and  Hillal,)  and  the  benefit  will  go 
to  the  poor  in  perpetuity,  for  the  poor  never  become  ex- 
tinct, and  as  the  proper  objects  of  a  charity  are  the  indi- 
gent, neither  the  express  mention  of  the  poor  nor  of  per- 
petuity is  necessary. 

If  he  use  the  expression  sadkahr^-^moukoofoHxhadi^  it  is 
valid  according  to  all  jurists.  If  the  wdkif  merely  say 
^'  this  land  of  mine  is  waif^^  and  say  nothing  further, 
according  to  Abu  Yusuf  the  result  is  the  same  as  if  he 

« 

had  used  the  word  mmkoofa. 

If  the  wdhifBBjs  "  this  land  of  mine  is  mahrama-^adkahy^^ 
(consecrated  or  sacred  charity,)  it  is  tantamount  to  saying 
moukoofdsadkah.  If  he  merely  says  "  this  land  of  mine  is 
made  hvhsy^  (that  is,  tied  up,)  it  does  not  amount  to  wakfy 
unless  the  general  purport  of  the  grant  implies  a  wakf. 

If  he  says,  "  I  have  made  this  land  hardm,  I  have  con- 
secrated it  and  it  is  consecrated,"  according  to  Abu 
Tusuf ,  its  effect  is  the  same  as  if  he  had  used  the  expres- 
sion moukoofa. 

It  would  not  be  a  wakfii  he  were  to  say  merely,  "  hiba- 
moukoofay^  or  "  hibarwakf^* 

If  he  says  this  land  is  "  moukoofa  for  God  in  perpe- 
tuity," it  will  create  a  valid  wakf  though  he  may  not 
have  used  the  word  ^^  sadkdhj*  and  it  will  be  a  waft/ in 
favour  of  the  poor ;  and  should  he  even  not  have  used  the 
words  "  in  perpetuity,"  it  will  still  be  a  valid  wakf  and  the 
produce  will  be  applied  to  the  benefit  of  the  poor. 

Similarly,  if  the  wdkif  merely  said  "  this  is  moukoofa 
for  the  sake  of  God,"  or  "  moukoofa  for  obtaining  sawah 
(reward)  of  God." 
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If  a  man  make  a  bequest  that  one-tliird  of  his  land  ^^^'^'^*  ^^* 
will,  after  his  death,  be  "  moukoofa  for  God  in  perpetuity," 
this  bequest  will  be  a  wahfior  the  poor. 

If  a  man  say  **  this  land  of  mine  is  sadkahri^numlcoofa 
for  such  a  person,''  it  will  be  valid  and  the  result  wiU  be 
that  the  ultimate  beneficiaries  will  be  the  poor,  for  they  are 
the  lawful  recipients  of  charity  {sadkahy)  but  the  produce 
will  be  given  to  the  person  mentioned  during  his  lifetime. 

If  a  person  were  to  say,  "  this  my  land  is  Bodkahri- 
moukoofa  for  such  a  person  in  perpetuity,"  or  that  "  it  is 
for  my  walad  in  perpetuity,"  the  same  result  would  follow, 
the  mention  of  the  word  "  in  perpetuity  "  not  making 
any  difference.  So  also  if  he  say  ^^  this  land  of  mine  is 
moukoofa  for  the  sake  of  charity  or  generosity  {^^jxHy^  or 
for  both,  it  will  be  a  valid  wakf  for  the  poor. 

If  a  man  say,  '^  this  land  of  mine  is  wakf  for  the  purposes 
of  jehad  (religious  fighting,)  or  for  supplying  shrouds  to 
the  dead,  or  burying  them,  or  digging  graves,  or  for  any 
act  of  charity  or  piety  which  may  be  perpetual,"  it  will 
form  a  valid  wakf  for  that  purpose. 

Fakih  Abu  J&f ar  has  hold  that  where  the  purpose  is 
designated  and  it  is  declared  that  it  should  take  effect  in 
perpetuity,  it  is  sufficient  and  it  is  not  not  necessary  to 
use  the  word  sadkah. 

If  the  grantor  should  declare  a  particular  property  to 
be  a  wakf  for  the  travellers  it  wauld  be  lawful,  for  the 
travellers  never  cease ;  and  its  benefits  will  be  applied  to 
those  who  are  poor  among  them  and  not  to  the  rich. 

Or,  if  he  were  to  say  that  it  is  for  the  lame,  decrepit  or 
maimed,  it  would  be  valid  (for  these  people  are  never 
wanting  in  the  world,)  and  it  will  be  applied  to  the  poor 
among  them. 

When  a  person  resolves  upon  dedicating  his  land  for  the 
purpose  of  a  mosque  and  for  matters  appertaining  to  its 
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Lecture  vi.  maintenance,  so  that  it  can  never  be  invalidated,  the 
usual  and  safe  course  to  adopt  is  to  make  the  dedica- 
tion in  the  following  terms  : — "  I  have  constituted  this 
land  (giving  its  boundaries)  with  all  the  appurtenances,  a 
perpetual  wakf  for  my  life  and  after  my  death,  on  this 
condition  that  the  rents  and  profits  arising  therefrom  will 
alone  be  expended,  and  I  declare  that  out  of  its  profits 
the  cost  of  collection,  the  usual  taxes  and  other  expenses 
incidental  to  the  maintenance  of  the  wakf  and  the  keeping 
up  of  the  mosque,  the  wages  of  the  servants,  &c.,  shall  be 
first  paid,  that  out  of  the  balance  shall  be  paid  the  cost  of 
repairs  and  other  necessary  expenses  ;  and  the  Mutwalli 
for  the  time  being  should  have  the  power  to  vary  the 
items  as  he  may  think  proper.  And  if  any  thing  remains 
over,  after  providing  a  reserve  fund,  may  be  applied  to  the 
support  of  the  poor." 


Section  VII. 

WHAT    MAY   BE   CONSTITUTED    AS    WAKF  OB 
THE  SUBJECT-MATTER  OP  WAKF. 

When  a  wakf  is  made  of  land,  everything  appertaining 
to  the  land,  such  as  tenements,  roads,  ghauts,  trees 
&c.,  attached  to,  or  on  the  land,  passes  under  it,  but  not 
partible  produce.  When  land  is  dedicated  for  a  cemetery, 
whilst  big  trees  and  buildings  are  on  it,  they  will  not  be 
included  in  the  wakf  though  it  may  have  been  stated  in 
the  wakfnamah  that  the  dedication  is  with  all  appur- 
tenances and  rights. 

If  there  are  fruit-bearing  trees  on  the  land  or  a  ha/nv- 
mam  attached  to  the  premises  dedicated,  and  the  dedica- 
tion is  made  with  the  expression  "  with  aU  appurtenances 
and  rights  belonging  thereto,  "  they  will  be  included  in 
the  wakf    According  to  some  accounts,  Abfi  Yusuf  is  said 
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to  have  held  the  wakf  of  moveables  invalid.  In  the  li»cTUM:  vi. 
Mvjiahay  however,  it  is  stated  that  according  to  AM 
YusTif  ,  the  wakf  of  such  moveables  as  constitute  the  sub- 
ject-matter of  everyday  transactions  and  dealings  be- 
tween people  is  valid.  According  to  Mohammed  the  wakf 
of  moveables  is  valid  equally  with  the  wakf  of  immove- 
ables* "  and  the  Patwa  is  according  to  his  opinion.'' 

The  wakf  of  dirhams  and  dinars  (that  is,  actual  money) 
is  valid  upon  a  "  liberal  construction  of  the  law.*'"  Zuffer 
and  his  disciple  Ansari  have  categoricaUy  held  that  the 
wakf  of  money  is  valid.    And  in  the  Manah  it  is  stated 

*  "  According  to  the  g^eat  Doctor  Shams-nl-Aimina  as — Saraklisi/'  says 
Eazi  Klian,  "  wakf  of  moveables  ia  valid ;  cnstom  and  nsage,  however,  rega- 
late  what  moveables  can  be  made  wakf.  The  wakf  of  shronds,  books  &g., 
are  lawful  according  to  all.  The  wakf  of  the  milk  of  a  cow  is  valid  if 
cnstomary.  The  wakf  of  dirhems  (money)  is  valid.  They  wonld  be  ap- 
plied in  business  and  the  profit  arising  therefrom  wonld  be  nsed  for  the 
purposes  of  the  wakf.  In  the  same  way  a  measure  of  wheat  may  be  dedi- 
cated." 

•  Eadd-ul-Muhtar,  III.,  p.  578. 

WA^U  tfii\j  %jS^y}\  iSLoJU  l^^p  #(ftj  g«  l4i  gi£u  1IU«   ^jt  jfaJ 

Jj3  ^J  JiLfi  Ail  ^^  J^  SI  JJli  i<U  4b  t#«j  jjr^^^^si'f 
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LicTuuB  VI.  that  "  the  wakfoi  dirhems  and  dinarsy  which  is  customary 
in  our  times  in  the  countries  of  Bum*  &c.,  must  be  held  to 
come  within  the  meaning  of  Mohammed's  dictum  upon 
which  is  the  fatwa^  viz.y  that  the  wakf  of  every  moveable 
which  forms  the  subject>-matter  of  human  transactions 
is  valid.'* 

**  The  author  of  the  Bahr  has  given  a  fatwa  that  the 
wakf  of  dirhems  and  dinars  is  lawful  and  has  not  stated 
any  contrary  opinion." 

"  My  view  is,"  says  the  commentator,  "  that  though 
the  specific  money  is  expended  in  the  actual  application 

i^\<3  If^jJ  ^iXiJ  l^lLo  ^\i  [4)^  ^J^  (41^0  slh  ^(41  gftZij  H  ^j^ 
AiU)  ^>  JLcUiJi  I4J  ^jj^  *UAb  iX***  cilo  (Jl J^i ^  A*flB*  «jU 
^^t  8^!    iJiSL^    (4A4  y  j  J    W^   JLoUuJt    ^;lj^  yj  U  «x«ae^ 

U>*eiHj  c5^^SII  t:^  »y^  ee/j  vyi  *a»^j  r**'-^-> V  "^"^  *^^  fr*-^ 

•J»;i>lW  •»*?  ^•f*-'  ^^  (^  ^•^-iiV  »^j>ft^  (^^^  J*  Lrt^t  *Lr^ 
w*«i    Jaa-Ji  Iaa    ^^U  M    #1^1  ^J;*  ^^  ^^  ^  u^U*^ 

ijyixj\ jiks^i  ^i  ikiuJi  cii,  ^1  iUi  3!^  j»A^  ,^4^**  ^^  ^y*U 
«  ijuoj^  jbdJI  ^v  ^j^j^  ^^j  ^t)jJ|  cifj  ^  AjKlb  Ai,(jo  j^AiJ 

*  Turkej. 
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to  the  purpose  for  which  it  is  set  apart,  yet  as  its  value  Lecture  VI. 
does  not  depend  on  its  retaining  its  specific  character, 
therefore  the  loss  of  that  character  is  no  bar  to  its  being 
made  wakf*\  According  to  the  later  jurists  the  wakf 
of  every  article  which  forms  the  subject-matter  of  com- 
mercial transactions  is  valid. 

^^  Ansari  was  asked  whether  the  waJcfoi  money  or  of 
anything  which  could  be  weighed  or  meaBured  wa* 
valid?  He  answered  yes;  on  being  asked — ^how?  He 
answered  in  the  way  of  shirhut-muzdribvi.^*  A  shirJcuinftivr 
zdrSbut  is  a  partnership  in  which  one  partner  advances 
capital  and  the  other  gives  his  labour ;  that  is,  the  proceeds 
of  the  money  invested  in  partnership  business  or  other 
transactions  employed  in  trade,  or  any  other  dealing, 
which  may  be  customary,  can  be  validly  devoted  to  the 
purposes  of  the  wdkf.  ^^  It  is  in  this  way  that  the  wakf 
of  a  measure  of  wheat  is  held  valid.  For  example,  in 
certain  places  near  Damawand,  such  as  Bai'  and  its 
neighbourhood,  it  is  customary  to  make  a  wakf  of  wheat 
which  is  done  in  this  way, — a  quantity  of  wheat  is  consti- 
tuted wakf  and  then  given  to  the  poor  peasantry  who  are 
imable  to  procure  seedlings.  They,  after  reaping  their  crops, 
return  the  wheat,  and  this  measure  of  wheat  is  again  given 
to  others  who  are  in  the  same  condition.  The  result  is, 
that  wherever  it  is  customary  to  make  a  wakf  of  a  certain 
moveable  thing  it  is  valid.''  "  In  Egypt,  "  adds  the  com- 
mentator, "  it  is  not  customary  in  our  times  to  make  a 
wakf  of  wheat.  In  the  territories  of  B&m  it  is  customary 
to  make  a  wakf  oi  money."* 

'  These  anthorities  were  evidently  not  pointed  ont  to  the  learned  Jndge 
who  decided  the  case  of  Faiima  Bihi  y.  Ariff  lahmaUjee  Bham^  9  Cal.  L. 
Beports,  p.  66.  I  have  g^ven  here  only  the  general  purport  of  the  passage 
in  the  Badd-nl-Mohtar  bearing  on  this  question.  For  a  further  e3rplanation 
of  this  passage  see  the  appendix  to  this  chapter. 

*  Ancient  Bhages. 

'  The  above  doctrines  will  explain  the  following  passage  in  the  HedAya  : 
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LtcTCTBi  vi.  Anything  which  is  capable  of  being  weighed  or  mea- 
sm-ed  when  made  wakf  will  be  sold,  and  its  proceeds 
inyested  in  commerce  or  partnership  business.  The  wakf 
of  such  articles  as  wheat  and  milk  will  have  effect  given 
to  it  by  being  loaned  to  the  poor.  Where  such  wahfa  are 
customary  they  are  lawf  ul,like  the  wakfot  cauldrons  to  cook 
food  for  distributioD  to  the  poor,  or  of  shrouds,  or  Korans. 
<<  In  ordinary  usage,  analogy  {kyds)  has  no  application."^ 

**  The  appropriation  of  things  wliich  are  oonsnmed  in  nsing,  snoh  as  gold 
and  silver,  or  eatables  and  drinkables,  is  not  unlawful  according  to  the 
generalitj  of  the  lawyers,  bnt  by  gold  and  silver  are  not  to  be  understood 
dinars  and  dirhems  or  what  is  not  ornament.  And  if  one  shonld  make  an 
appropriation  of  dirhems  or  things  estimated  by  measure,  or  clothes  it 
would  not  be  lawful.  But  it  is  said  that  in  places  where  this  is  customaryt 
decrees  are  given  in  favour  of  the  legality  of  the  appropriation." 

"  If  it  be  asked  how,  that  is,  how  can  the  money  be  applied  P  it  is  answered 
that  the  dirhems  may  be  lent  to  the  poor  and  taken  back  again  or  given 
in  muzarabat,  and  the  profit  laid  out  in  charity,  and  wheat  may  be  lent  to 
the  poor  to  sow  and  then  taken  from  them,  and  clothes  lent  to  them  to 
wear  when  necessary  and  then  taken  back." 

**  It  is  not  lawful  to  appropriate  moveables,  the  appropriation  of  which  is 
unusual  or  uncommon  according  to  our  doctors.  The  argument  of  our 
doctors  is,  that  appropriation  requires  perpetuity,  according  to  what  has 
been  already  stated  and  this  cannot  exist  in  moveables  since  these  are  not 
of  a  lasting  nature,  analogy  therefore  suggests  that  the  appropriation  of 
movables  in  general  is  unlawful ;  it  is  admitted,  however,  in  some  articles 
(although  contrary  to  analogy)  because  of  the  traditions  already  recorded 
and  in  other  articles  (such  as  axes,  saws  and  so  forth)  because  of  utility, 
but  the  appropriation  of  furniture,  clothes  and  slaves  is  unlawful  as  being 
contrary  to  the  suggestions  of  analogy,  because  they  have  neither  tradi- 
tion nor  utility  to  support  the  legality,  and  therefore  resemble  dirhems  and 
dinars.    Hed.  II,  (Eng-  Tr.)  p.  344. 

'  In  saying  that  analogy  does  not  apply  to  usage,  the  author  means  to 
say,  that  analogy  declares  that  when  perpetuity  is  an  essential  condition  of 
fjDcikft  and  a  moveable  property  cannot  exist  perpetually,  a  wakf  of  moveable 
property  primA  facie  cannot  be  valid.  But,  according  to  present  usage, 
wherever  it  has  become  customary  to  make  wakf  of  any  kind  of  moveable 
property,  it  will  be  held  valid  notwithstanding  that,  in  the  time  of  the 
Companions,  the  custom  may  not  have  existed.  From  this  it  is  evident 
that  the  appropriation  of  moveables  depends  purely  upon  the  circum- 
stances of  the  age  and  the  conditions  of  society  and  the  usages  of  the 
people.  According  to  this  principle,  the  appropriation  of  mere  rights 
and  projUs  d  prendre  would  appear  to  be  valid. 
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It  has  been  held  that  the  wakf  of  warm  clothings  to  the  Lkctubb  vi, 
poor  which  would  be  used  in  winter  and  then  returned  is 
lawful.    The  wakf  of  Korans  for  the  use  of  students  in  a 
mosque  implies  the  use  of  those  Korans  in  the  mosque 
itself. 

When  a  wakf  is  made  of  books  for  the  pe(^le  of  a  par« 
ticular  locality  they  cannot  be  remoYcd  from  that  locality^ 

When  there  is  a  dedication  of  money,  the  profits  arising 
therefrom  applied  in  commerce  or  partnership  business 
will  be  devoted  to  the  purposes  of  the  wahf. 

The  wakf  of  copper  and  othar  utensils  is  valid. 

When  a  mansion  has  been  appropriated,  everything 
that  would  be  included  in  its  sale  would  be  included  in 
the  wakf^  whether  it  be  mentioned  or  not  that  it  is  made 
wakf,  **  with  all  its  rights  and  everything,  small  and  great 
belonging  to  it,  or  in,  or  of  it.''  So  also  in  the  wal^  of 
shops  everything  is  included  that  would  be  included  in 
the  sale  thereof.  . 

In  the  wakf  of  lands,  the  buildings  and  trees  standing 
thereon  are  included,  but  not  the  fruit  then  on  the  trees, 
nor  the  crop  if  the  land  has  already  been  sown.  Canes  and 
other  plants  that  are  cut  annually  are  not  included,  but  such 
as  are  cut  biennially  are  included  in  the  wahfoi  the  land. 

Khassftf  mentions  in  his  Book  on  Wakfj  that  when  an 
appropriation  is  made  of  land  for  specified  purposes  with 
the  ultimate  reversion  in  favour  of  the  poor,  the  buildings 
on  the  land,  and  the  palm  and  other  trees  are  included 
in  the  wal^*  He  alsp  mentions  that  existing  fruit  is  not 
included  in  an  appropriation  of  trees,  and  most  of  ''  our  " 
Shaikhs  are  of  that  opinion,  and  it  is  correct.  When  a 
wakf  is  made  in  the  following  terms — '^  I  appropriate  this 
my  land  as  a  sadkah  with  its  rights,  and  all  that  is  in  it, 
and  of  it,"  and  there  happens  to  be  at  the  time  fruit  on  the 
trees,  he  ought  to  bestow  the  fruit  in  charity  on  the  poor, 
28 
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LBCT0W  VI.  though  not  by  way  of  wakflnA  by  virtue  of  his  vow,  on  a 
favourable  construction,  and  what  is  subsequently  produced 
is  io  be  applied  to  the  purposes  specified  in  the  wakf^ 
Similarly,  when  a  wakf  is  made  in  the  following  words^ 
«my  land  is  appropriated  as  B.9adkdh  after  mydeatii, 
to  the  end  that  what  produce  God  may  cause  to  come  out 
of  it  shall  be  to  the  .servants  of  Gk>d,"  upon  the  death  of 
the  wdhif  the  fruit  actually  on  the  trees  are  not  included 
in  the  bequest  by  virtue  of  the  wakf. 

It  is  not  necessary  tor  the  validity  of  a  wahf,  that  the 
boundaries  of  the  land  or  house  appropriated  should  be 
specifically  set  forth.  It  is  only  r^uisite  that  it  should 
be  clearly  ascertainable  what  is  constituted  as  wakf4 
Where  therefore  a  house  or  land  is  well-known,  it  may  be 
made  waJrf  without  specifying  the  boundaries.  ''And 
though  the  witnesses  may  testify  that  the  land  was  not 
bounded  in  their  presence  and  they  did  not  know  it,"  the 
wakf  will  not  be  invalid  on  that  account. 

When  a  man  has  appropriated  his  land  without  men- 
tioning a  right  of  water  or  way,  both  are  included  ''  on  a 
favourable  construction,"  because  land  is  not  appropriated 
except  on  account  of  what  it  will  produce  and  for  that 
purpose  both  rights  of  water  and  way  are  included. 

Mills  in  a  field  {zaydt)  whether  turned  by  water  or  hand 
and  Persian  wheels  and  buckets  used  for  raising  the  water 
iare  included  in  the  appropriation  thereof. 

The  vHihf  of  mushad  is  valid  according  to  Ab&  Yusof 

miM^Md  vaHd.  ^^^^  ^P^o^  ^  recognised  as  law.  But  the  wakfoi  a 
rryushaa  for  a  mosque  or  tomb  is  not  lavrf ul,  as  the  object 
of  the  wahf  is  destroyed  by  the  fact  that  it  is  wvuihad. 

Confusion  in  things  that  do  not  admit  of  partition  does 
not  prevent  the  validity  of  a  wakf ;  and  on  this  point 
there  is  no  difference  of  opinion,  for  thetiMi^of  half  a 
bath  is  lawful,  though  it  be  confused.*    But  the  wa3rf 

^  After  the  ZaMria, 


THE   aUBJECT-MATTEB   OF  WAKP.  219 

«f  an  andivided  sham  in  a  thing  that  admits  of  pairtition  ^o''^^  V}. 
is  not  lawful  according  to  Mohammed,  whose  opinion  has 
been  adopted  by  the  Shaikhs  of  Bokhara  and  (former- 
ly) decisions  were  according  to  it.^  The  modems,  how- 
ever, decide  according  to  the  opinioA  of  Ab&  Tnsnf,  who 
held  that  it  was  lawful ;  **  and  this  is  approved.' "  Both 
.doctors  agree  in  negativing  the  wakf  of  rimahad  for  a 
mu^id  or  a  tomb,  whether  the  property  be  susceptible  of 
division  or  not,>  And  when  the  judge  has  decided  as  to  the 
validity  of  a  wakf  of  mushady  his  decree  is  operative,  as  in 
all  other  matters  on  which  there  is  a  difference  of  opinion/ 

M  the  property  be  divisible,  and  any  of  the  parties 
should,  after  the  decree  of  validity,  demand  a  partition  of 
the  property,  according  to  Abft  Hanifait  is  not  to  be 
divided,  but  in  the  opinion  of  the  two  disciples,  a  division 
should  be  made.*  But  they  are  aU  agreed  that  if  the 
whole  of  a  thing  be  appropriated,  and  the  parties  desire  a 
partition,  it  would  not  be  lawful. 

When  one  has  appropriated  his  share  in  hmd  held  in 
joint  ownership  with  another,  the  person  with  whom  a 
partition  is  to  be  made  is  the  partner,  and  after  his  death, 
his  executor.^  When  a  person  appropriates  half  of  bis  land, 
and  appoints  a  mutwalli  therefor,  the  judge  is  authorised 
to  make  the  partition  upon  an  application  to  that  effect 
on  the  part  of  the  mutwalli  or  the  wdkif. 


Section  VIII. 

CONDITIONS  RELATING  TO  WAKFJ 

A  gift  of  mushad  is  lavrful  according  to  AbA  Yusuf, 
and  his  (pinion  has  been  adopted  by  the  jurists  of  Balkh, 

>  After  the  Sirdjia.  *  After  the  KhMLsa. 

>  After  the  Khtudnat^'Mufliin.  *  Alamgiri,  II,  p.  466. 

*  Alter  the  Fath-el-Kadir.  7  Kasi  Khan, 

*  After  the  Sharh^ohi^l  Makdrim  hU-Nikdya, 
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•Lkctorb  yi.  whilflt  Mohammed  holds  it  to  he  invalid  and  the  Shaikhs 
of  Bokhara  have  adopted  his  yiews.  The  Hanafis  of 
India  have  adopted  the  former  opinion.  In  case  of  any  dis- 
pute regarding  the  wakf  of  undivided  property,  the  Kazi 
can  decree  partition. 

If  a  person  dedicate  a  moiety  of  a  hwmmcumj  it  is  vailid 
according  to  all,  for  it  is  mushadj  which  is  not  partible. 
Accordingly,  a  wakf  thereof  is  lawful  like  a  gift. 

A  woman  in  her  death-illness  makes  a  wakf  of  her 
house  for  her  three  daughters  and  after  them  for  th6 
poor.  She  dies  leaving  no  other  property  but  this  house, 
and  no  other  heir  but  these  daughters.  According  to 
Abii  Yusuf  the  wakf  will  take  effect  with  reference  to 
one-third  unless  all  the  daughters  consent.^ 

When  a  piece  of  land  belongs  jointly  to  two  individuals; 
who  make  a  wakf  thereof  for  the  poor  or  for  any  good 
purpose  and  transfer  possession  to  the  mutwalli,  it  is 
valid  according  to  all  the  jurists. 

When  two  persons  are  in  joint  possession  of  a  piece  of 
land  and  one  of  them  dedicates  his  share  for  his  children 
(t.  6.,  his  descendants)  in  perpetuity  as  long  as  any  of  them 
happens  to  exist,  and  upon  their  failure  for  the  poor,  and 
another  partner  dedicates  his  share  for  his  brethren  and 
the  people  of  his  family  (ahl-irbait)  and  on  their  failure, 
for  the  performance  of  pilgrimages,  and  both  of  them 
consign  the  trust  to  one  and  the  same  mutwaUi  such  a 
wakf  is  valid.  Similarly,  if  one  of  the  partners  de- 
dicates his  moiety  for  the  poor,  and  the  other  his 
moiety  &>r  another  purpose,  it  would  be  valid.  This  is 
according  to  both  Mohammed  and  Abft  Tusuf.  Butthe 
latter  does  not  insist  upon  consignment  to  a  mutwalli  as 

^  Mohammed  differs  and  the  Fatwa  (says  Kazi  Khan)  is  according  to 
him.  B«t  see  Fatawa-i- Alamgiri,  II,  p.  455.  A  wdJsf  intended  to  operate 
after  the  death  of  the  wdkif  takes  effect  with  reference  to  one-third  of 
the  estate  of  the  appropriator  Fulton's  Reports,  p.  846. 
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an  absolute  essential.    And  as  he  does  not  insist  upon  Lbotuee  vi. 
consignment  or  delivery  of  possession  for  the  validity  of 
."a  wakfy  80  according  to  hd/m  partition  is  not  necessary » 

If  a  person  declare,  **  I  make  a  wakfoi  my  share  in  this 
'house  which  is  one-third,"  and  it  afterwards  appears  that 
his  share  amounts  to  half  or  two-thirds,  the  entire  share 
wiU  become  wakf.  Similarly,  if  a  man  were  to  say  in  his 
will,  "  I  leave  to  so  and  so  one-third  of  my  property,  m»., 
1000  dirhems,  "  and  it  turns  out  subsequently  that  the 
one-third  of  his  estate  amounts  to  4000  dirhems,  the 
legatee ;  will  get  the  latter  sum.  This  is  different  from 
sale  in  which  the  vendee  would  only  get  the  amount 
specified. 

When  two  persons  are  jointly  entitled  to  many  houses,  or 
where  a  land  is  jointly  held  by  two  partners,  and  one  of 
{hem  dedicates  his  share  in  all  those  houses  or  in  that 
specific  land  for  a  pious  purpose,  and  afterwards  de- 
sires to  have  a  partition  of  his  share  effected  by  the  Kazi, 
and  the  Kazi  in  effecting  the  partition  allots  to  the 
fodkif  one  house  or  one  specific  plot  for  his  interest  in  all 
the  houses  or  in  the  entire  land,  the  waJcf  will  take  effect 
with  reference  to  that  house  or  that  specific  plot  of  land. 
Hillal,  Mohammed  and  Abii  Yusuf  are  agreed  on  this 
point. 

Where  two  persons  jointly  own  a  piece  of  land,  and 
.  one  of  them  dedicates  his  share,  the  wakf  is  valid  accord- 
ing to  Abii  Tusuf  • 

As  regards  the  wakf  of  a  building  without  the  land  on 
which  it  is  built,  there  has  been  considerable  difference 
of  opinion  on  the  part  of  the  jurists,  though  the  differ- 
ence is  easily  reconcilable  if  the  principle  which  governs 
such  dedications  is  properly  understood.  The  celebrated 
All&mah  K&sem  declared  that  such  a  wakf  was  not  valid 
and  he  appears  to  have  followed  the  views  of  Mohammed 
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LftcTUBB  Yi.  and  HilM-ibn^^Yehya  Baari  on  tiiis  jKmit.  But  in-  tlie  Bahtr 

it  is  stated  from  the  Zakkira  that  where  it  is  not  costomary 

to  dedieate  a  building  without  the  land  upon  whi<^  it 

is  erected,  the  dedication  of  the  building  without  the 

land  is  not  valid ;  but  where  it  is  customarj  to  do  so,  the 

dedication  is  valid* 

It  is  worthy  of  note  in  relation  to  this  point  to  mention 

building        ^^  disputatiou  which  took  place  in  the  year  872  a.h.  in  the 

withont  tiie    presence  of  Sultan  MaUk-uz-z&hir,  in  a  Convocation  held 

land  vaud. 

for  the  purpose,  between  the  AUamah  and  his  cele- 
brated disciple  AbduUa-ibn-Shahna  who  held,  in  opposi- 
tion to  his  master,  that  the  wakf  of  a  building  without 
the  land  was  valid,  that  this  doctrine  had  been  recognized 
for  over  two  hundred  years,  and  repeated  decisions  had 
been  passed  in  accordance  therewith  by  learned  Eazis. 
This  view  of  Ibn  Shahna  has  been  combated  by  AlUmah 
Mohammed  ibn  Zaheera.  But  the  question  properly  un- 
derstood admits  of  no  difficulty.  The  author  of  the  Badd 
lays  down  the  proposition  broadly,  "  that  the  vfakf  of  a 
moveable  thing  of  which  it  is  customary  to  make  wakf  is 
valid ;  so  the  wakf  of  a  building  without  the  land  when 
it  is  customary  is  valid,  and  this  doctrine  is  not  in  conflict 
with  the  views  of  those  who  hold  that  such  a  wakf  is  not 
valid,  for  the  question  of  validily  turns  upon  the  custom 
recognized  in  the  locality  where  the  wakf  is  made«  If 
people  are  in  the  habit  of  making  such  wakfsj  the  law 
will  recognize  them  as  valid." 

The  doctrine,  however,  now  in  force  is,  that  the  wahfoi 
a  building  without  the  land  is  valid  and  the  fatwa  is  ac- 
cordingly.' So  also  the  wakf  of  trees  standing  on  the 
ground  without  the  soil  is  valid. 

The  wakf  of  land  which  is  in  lease  or  which  is  subjeob 
to  a  mortgage  is  valid.' 

>  Kasi  Khan;  Radd;  HedAya.  '  12  W.  B.,  486, 
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A  person,  who  has  taken  a  lease  of  loaltf  land,  may  va-  Lbctubs  ¥l. 
UcQy  build  a  mosque  on  it.  Question,  who  should  pay  the 
rent  of  the  ground  over  which  the  mosque  is  erected  P 
The  commentator  replies  by  saying  that  as  long  as  the 
lease  is  in  existence  the  lessee  shall  pay  the  rent ;  and  after 
the  expiration  of  the  lease,  such  rent  shall  be  paid  from 
the  public  treasury  or  by  the  congregation. 

When  a  wakf  is  made  of  land  which  is  leased  to 
another  person,  the  lease  is  not  cancelled  $  it  continuea 
in  force  until  the  end  of  the  term,  and  on  its  expiration 
the  income  arising  from  the  leased  property,  is  to  be  ap- 
plied to  the  purposes  of  the  wakf. 

As  regards  the  ijoahfn  of  Kings  and  Ameers,^— 

Jagirs  ijMadt)  are  of  two  kinds,  one  where  the  land 
has  been  granted  in  fee,  that  is,  the  Sovereign  has  pur* 
chased  it  from  the  Bait^vl^mdl  and  presented  it  to  the 
griontee,  or  it  id  a  portion  of  the  royal  domains;  2nd, 
where  the  usufruct  is  Only  granted,  and  the  jagir  is 
Tested  in  the  Crown.  In  the  former  case,  the  grantee 
may  make  a  wakfj  in  the  latter  case,  not* 

In  the  Alamgiri  occurs  the  following  remark  on  this 
subject :— * 

**  It  is  a  branch  or  consequence  of  property  being  a 
condition,  that  the  appropriation  of  iJdadt,  or  concessions, 
is  not  lawful,  except  when  the  concession  is  of  waste 
land,  or  of  land  belonging  to  the  Imam  himself,  which  he 
has  granted  to  the  person.  Nor  is  the  wakf  of  houz  land 
in  the  possession  of  the  Imam  layrful,  for  it  is  not  his 
property.  And  by  houa  is  to  be  understood  land  which 
the  owner  is  unable  to  cultivate  and  pay  its  khiraj,  or 
land-tax,  and  has  surrendered  it  to  the  Imam  that  the 
yearly  profits  may  be  applied  in  payment  of  the  khiraj." 

'^  If  the  land  has  been  validly  purchased  from  the  Bait- 
vJrmdlj  the  wakf  thereof  is  lawful  whether  the  purchaser 
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Lkctubb  VI.  be  the  Sultan  or  any  private  person,  and  the  wakf  wilFbe 
governed  by  the  conditions  which  the  w&kif  may  validly 
impose  on  the  wakf*^ 

**  If  the  Sultan  has  even  without  purchasing  it,  set  apart 
any  portion  of  the  public  land,  u  e.,  land  which  yields 
revenue  to  the  public  treasury,  by  way  of  v^akf  of  a  per- 
manent inalienable  character  for  any  charitable  or  pious 
purpose,  such  waJrf  is  valid.  And  the  All&m&h  Kftsem 
has  given  fatwa  according  to  this  principle,  when  he  was 
asked  regarding  the  appropriation  made  by  Sultan 
^  F&ruk,  who  had  set  apart  a  portion  of  the  public  lands 

for  the  purpose  of  a  mosque ;  and  he  also  held  that  no 
future  Sultan  could  set  aside  the  wakf" 

The  principle  then  is,  that  if  the  Sultan  makes  any 
vfdkf  from  the  Bait-ul^mdl  for  any  purpose  of  public 
utiliiy,  such  as  a  mosque,  caravanserai,  a  Madrassa,  &c«^ 
it  is  valid,  for  it  is  lawful  to  set  apart  from  the  public 
revenue  an  allowance  to  m«.iTit>ain  such  objects ;  and  the 
King  is  authorised  to  set  apart  the  land  sufBicient  to  pay 
the  allowance  in  question,  instead  of  disbursing  the  ex* 
penses  periodically  from  the  public  treasury.  But  he 
cannot  make  a  wakf  of  public  lands  in  favour  of  his 
children,  even  though  the  ultimate  reversion  may  be  re- 
served for  the  poor.  But  he  may  make  a  ti^aib/'for  any 
object  from  which  benefit  accrues  to  the  generality  of 
Mahommedans,  for  the  BaHr^id-maX  is  for  the  benefit  of 
Moslems  at  large. 
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CHAPTER  VIL 


THE  MOTIKOOF  ALAIHIM  OE  THE  OBJECTS  OF 

WAKF. 


Section  I.  • 

A  wakf  can  be  validly  made  in  favour  of  every  person  Lkctubb  VII. 
who  possess  the  capacity  of  owning  property  as  well  as  in 
favour  of  unborn  children  and  objects  of  charity. 

It  can  be  made  in  favour  of, 

(a)  a  Mussulman  or  a  Zimmi,  but  not  in  favour  of  an ' 
alien  or  harbi  (an  inhabitant  of  the  Dar-ul-harb  ;^ 

(b)  of  men  as  well  as  women ; 

(c)  of  majors  as  well  as  minors ; 

(d)  of  heirs  as  well  as  non-heirs ; 

(e)  of  one's  kindred,  neighbours,  &c ; 

(f)  of  strangers ; 

{g)    of    objects    of    benevolence,   charity,  piety,    for 

^  The  Moslem  jnrists,  like  the  jnrists  of  Christendom  nntil  very  recent 
times,  denied  the  privilege  of  the  jus  gentium  to  all  non-Moslems  who 
did  not  own  allegiance  to  the  Moslem  sovereigns.  But  they  were  in  ad- 
vance of  the  Christian  jnrists  in  holding  every  Mnssnlman  of  whatever 
country  or  race  to  belong  to  one  nationality  and  entitled  accordingly  to  all 
the  privileges  springing  therefrom.  Like  the  Christians,  they  divided  the 
world  into  two  portions,  one  the  Ddr-vl-Harhf  the  coxmtry  of  warfare,  and 
the  other  the  Ddr-ul'Ieldm,  the  country  of  peace.  Juridically,  all  Mussul- 
man nations  were  at  peace  with  each  other.  As  a  matter  of  fact,  no  Mus- 
sulman sovereign  could  declare  war  against  another,  without  first  pro-  * 
nounclng  him  to  be  a  heretic  and  beyond  the  pale  of  Islim. 

43 
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Lecture  Yll.  example,  madrassas,  mosques,  the  rouzahs  of  the  Imams, 
imambarahs,  dargahs,^  kh&nkahs,  the  holy  shrines  &c. 

(&.)  Under  the  Hanafi  law,  a  wdkif  may  constitute  him- 
self the  first  beneficiary  of  the  trust.' 

When  a  waif  is  made  for  an  undefined  number  of 
people,  such  as  for  the  poor  generally,  Mohammed  says,  at 
least,  10  must  be  fed  or  supported ;  according  to  Imam 
Abti  Yusuf ,  100 ;  others,  again,  have  held  that  the  number 
ought  to  be  40  or  80.  But  the  fatwa  is  that  the  fixing 
of  the  number  should  be  left  to  the  H&kim  with  due  regard 
to  the  circumstances  of  the  waJef, 

The  income  of  a  wakf  must  be  first  applied  to  its 
Benta  and  maintenanccT.    After  the  costs  of  repairs  Ac.  have  been 

profits    of    a 

wakf  proper-  defrayed,  the  balance  should  be  applied  towards  the  perfor- 
firat™  applied  ^lance  of  the  work  connected  with  the  trust  and  the  pay- 
towarda    its  ^ent  of  the  salaries  of  the  officers.     "  When  a  wakf  is 

maintenance.  '' 

made  for  students  and  the  wakf  is  small,  only  poor  students 
will  be  supported.  But  generally  the  word  *  students ' 
implies  want,  and  when  a  wakf  is  made  for  students  in 
general,  it  is  confined  to  indigent  students  alone,  for 
students  are  almost  aU  in  straitened  circumstances.  Simi- 
larly, the  wakf  of  a  Koran  in  a  musjid  and  books  in  a 
madrassa  is  generally  confined  to  the  poor,  unless  it  can 
be  shown  that  the  books  are  not  available."  According  to 
the  Khuldsordrwakniehy  however,  in  the  case  of  a  wakf  of 
books  or  of  a  wakf  to  students,  the  poor  stand  in  the  same 
category  as  the  well-to-do.  It  further  lays  down  the 
principle  that  such  wakfs  may  be  looked  upon  from  two 
points  of  view, — (1)  that  the  poor  and  rich  are  equal  as  in 

'  Dwrgaha  are  the  tomba  of  saints.  In  India,,  both  Mnssnimans  and 
Hindns  flock  to  these  places,  and  make  votive  offerings  of  all  kinds.  There 
is  a  celebrated  Ihirgah  called  Matda  AH  ki  Di^rgak  in  Calcutta,  BooKahs 
and  Imambaras  are  Shiah  institntions. 

3  Baddnl-Muht&r,  III,  p.  598. 
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the  case  of  Lwngur'EMnehSj^  Musmfir  Khdmehs,  cemeteries,  ^'^^""  ^^^' 
tanks  &Q.y  the  benefit  of  which  is  shared  by  all  alike. 
'^  In  respect  of  the  benefit  arising  oat  of  these  objects  of 
waJefj  custom  xnakeff  no  difference  in  the  position  of  an 
indigent  and  a  well-to-do  person.     In  the  case  of  a  toahf ,  ^"^/  *^ 

or  J  favour     of 

of  books,  the  rich  stadent  stands  in  the  same  position  as  stndontB. 
the  poor  regarding  the  difficulty  of  obtaining  some  of  the 
books ;  and  it  must  be  remembered  that  the  object  is  to 
benefit  all.'^    This  seems  to  be  the  generally  accepted 
doctrine.     (2)  That  the  wakf  is  only  for  the  poor. 

If  a  ti;a^  is  made  of  books  for  a  certain  place,  their  use 
will  be  restricted  to  that  place,  and  the  books  will  not  be 
allowed  to  be  takai  away  from  there.  And  if  it  is 
for  students,  then  every  student  is  entitled  to  make  use  of 
them  but  cannot  remove  them  from  the  place.  In  matters 
relating  to  the  use  o£  a  wakf^  the  provisions  made  by  the 
wdhify  if  legal,  should  be  followed.  The  jurists  look  upon: 
the  conditions  imposed  by  the  wahif  a9  conditions  imposed 
by  the  law.  But  in  order  that  any  restrictive  conditition 
may  be  binding,  it  most  be  satisfactorily  proved  that  the 
wdhif  really  and  intentionally  imposed  the  same. 

The  rents  and  profits  arising  from  a  property  which  m 
constituted  ii^aft/*  must  first  be  applied,  as  stated  already, 
towards  the  repairs  and  maintenance  of  the  tra^property 
fmd  the  payment  of  the  wages  of  the  care-taker  or  cus- 
todian. If  there  are  any  debts-  on  the  wahf  property, 
the  mutwalli  should,,  either  by  leasing  the  property  or  in 
any  other  reasonable  manner,  liquidate  such  debts. 

"  When  the  wdkf  i&  in  favour  of  individuals,  the  build- 
ing cannot  be  enlarged  without  their  consent."  In 
other  words,  the  beneficiaries  of  a  trust  have  a  right  to  be 
consulted  in    any    alteration    in    the    character  of  the 

^  A  Lwhgur  Khdneh  is  a  place  of  refuge  for  trayellers,  where  food  ib  sup- 
plied to  them  gratis. 
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Lmctubi  VII.  subject  of  the  wahf  as  may  be  likely  to  entail  serions  ex- 
penditure. Bnt  this  is  the  case  only  where  the  trust  is 
primarily  for  them.  But  where  the  trust  is  primarily  for 
some  religious  purpose  which,  however,  is  not  distinctly 
specified,  the  rents  and  profits  after  deducting  the  costs  of 
maintaining  the  wakf  should  be  applied  to  such  objects 
as  are  similar  in  character  to  the  original  purpose.  That 
is,  after  the  erection  of  the  building  and  its  maintenance, 
any  residue  shall  be  expended  on  objects  which  approach 
most  closely  in  character  to  the  implied  object  of  the  de* 
dication  and  are  necessary  to  the  proper  carrying  out 
of  the  purpose  for  which  the  appropriation  is  created.i 

'^  For  example,  if  a  dedication  is  made  for  a  madrassa 
and  nothiuGT  further  is  said,  the  residue  of  the  rents  and 

Disbiurse-  ®  . 

ments  from  profits  after  deducting  the  cost  of  maintaining  the  build- 
wahf  proper-  j^^  ^bHI  be  applied  to  maint>a.in  the  proper  staflE  of 
teachers.  Similarly,  when  the  dedication  is  to  a  mosque, 
the  balance  shall  be  applied  to  the  employment  of  the 
usual  servants  and  the  supply  of  the  usual  articles  of 
furniture  &c.,  necessary  for  the  performance  of  the  wor- 

1  Fat&wa-i-Alamgiri,  II,  p.  468. 

"  Tlie  income  of  a  wakf  is  to  be  expended  in  the  first  place  on  necessary 
repairs  whether  the  appropriator  haa  made  it  a  condition  or  not,  and 
next,  if  nothing  else  has  been  specified,  on  such  things  as  are  nearest  and 
most  essential  to  the  general  purpose  of  the  appropriation. 

As  for  instance  in  proTiding  an  Imam  for  a  masjid  or  place  of  worship 
and  a  professor  for  a  Madrassa  or  College. 

But  if  anything  else  has  been  specified  the  income  must  bo  applied  to 
that  immediately  after  the  repairs." 

So  also  the  Hed&ya  :— 

"  It  is  incumbent  that  the  income  of  an  appropriation  bo  in  the  first 
instance  expended  in  the  repairs  of  it,  whether  the  appropriator  may  have 
stipulated  this  or  not,  because  his  design  was  that  the  income  should  serve 
as  a  perpetual  fund,  and  as  a  perpetual  income  cannot  be  drawn  from  the 
article  appropriated  unless  it  be  preserved  in  continual  repair,  that  is  a 
necessary  attendant  upon  it,  and  also  because  all  acquisition  must  be  at- 
tended with  expense,  in  other  words  he  who  enjoys  the  profit  must  also 
bear  the  loss."— Bed.  II,  Eng.  Tr.  p.  346. 
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ship,  even  though  the  wdkif  shotild  not  have  mentioned  Lbcturr  VII. 
it.''  The  primary  object  shonld  be  to  maintain  the  pur- 
pose for  which  the  dedication  is  made.  If  a  dedication 
is  made  to  a  mosqne  and  the  salary  set  apart  for  the 
Imam  is  not  sufficient  to  employ  one,  the  provision  made 
by  the  donor  shonld  be  set  aside  and  a  reasonable  allow- 
ance should  be  made  for  that  purpose.  A  mosque  once 
dedicated,  should  not  be  allowed  to  lie  useless.  The  re- 
suit  is  that  in  the  first  place  the  cost  of  maintaining  the 
wakf  should  be  defrayed  from  the  income  and  after  that, 
each  object  will  take  precedence  in  accordance  with  its 
relative  importance.  But  if  the  expenses  are  specified  by 
the  wdkif  y  care  will  be  taken  to  carry  out  his  wishes  with 
due  regard  to  the  primary  object  of  keeping  up  the  wakf. 
<<  In  the  application  of  the  proceeds,  the  first  thing  to 
which  attention  should  be  directed  is  the  maintenance  of 
the  wakf.  Should  the  entire  income  be  necessary  to  put 
the  wakf  buildings  or  property  in  repair,  it  may  be  so 
applied  and  no  person  not  even  the  Imam  or  Muezzin 
should  get  any  salary  until  the  repairs  are  made."  [This 
passage  shows  the  importance  which  is  attached  to  the 
maintenance  and  preservation  of  the  wakf  institution. 
The  primary  object  of  the  wakf  being  the  perpetual 
endowment  of  the  institution  for  religious  and  chari- 
table purposes,  the  law  insists  that  the  first  duty  of  the 
curator  should  be  to  preserve  the  building  in  a  state 
of  repair,  and  if  it  is  in  such  a  condition  that  it  is 
likely  to  fall  into  ruin,  the  income  is  to  be  applied  prima- 
rily for  its  restoration  and  repair.]  '^  If  anything  remains 
over  after  defraying  the  cost  of  repairs,  it  should  be  given 
to  those  whose  discharge  would  cause  injury  to  the  wakf. 
After  this  has  been  done,  the  other  matters  connected 
with  the  wakf  should  be  carried  into  effect  with  due  re- 
gard to  their  relative  importance.    Those  people  from 
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Lbctdbb  VII.  whose  dismissal  no  injury  wonld  accrae  to  the  wahf,  will 
not  get  any  portion  of  their  allowance  ontil  the  absolute- 
ly necessary  repairs  are  completed.  But  when  those 
people  do  work  for  the  wahf  they  will  ^et  their  proper 
wages  though  not  the  allowance  fixed  in  the  wakfnamah." 
[This  refers  to  a  case  where  the  income  is  not  sufficient 
to  defray  the  costs  of  the  repairs  as  well  as  pay  the  full 
allowance  of  the  servants  of  the  wakf  or  of  the  benefici- 
aries.] 

Mere  vagueness  or  uncertainty  will  not  lead  to  the 
^Fho  cy  pris  failure  of  a  waif,  for  in  such  a  ca«e  the  law  itself  would 
the'^Mahom^  Supply  the  defect  by  declaring  that  the  trust  should  be  in 
medaa  law.    f avour  of  such  objects  as  approach  nearest  in  character  to 
the  intended  object  of  the  wakf;  or,  even  when  that  is 
not  expressed,  to  the  support  of  the  poor  and  needy.    In 
the  absence  of  explicit  directions  on  the  part  of  the 
w&kif ,  the  hdJdm  has  the  power  of  framing  a  scheme  by 
himself  or  in  consultation  with  the    beneficiaries,  for 
the  administration  of  the  wakf.    The  principle,  there- 
fore, laid  down  in  Morice  v.  the  Bishop  of  Durham,^  which  it 
has  been  occasionally  endeavoured  to  apply  to  wakfsy  is 
not  applicable  to  trusts    tinder  the  Mahommedan  Law. 
For  the  cy  pres  doctrine  is  carried  to  the  utmost  limit  in  the 
Moslem  system,  and  the  failure  of  the  original  purpose 
does  not  in  any  case  cause  the  failure  of  the  waif 
The    poor     The  poor  form,  by  necessary  implication  of  the  law,  the 
SL  bTn^d-  ultimate  beneficiaries  of  every  trust,  even  such  as  are 
ariM  in  eveiy  private  in  their  nature,  like  family  settlements.    Where, 
therefore,  the  primary  object  fails,  such  failure  instead  of 
voiding  the  trust  "  only  accelerates  *'  the  ultimate  appli- 
cation.' 

*  10  Vesoy,  p.  399. 

'  The  principle  underlying  thifl  doctrine  is  fully  Bet  forth  in  the  jadg- 
mont  of  Mr.  Justice  West  in  the  case  already  referred  to,  Fatitna  Bihi 
V.  Advocate  Qeneral,  I.  L.  B.  G  Bom.,  42. 
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Again,  where  tlie  dedication  is  to  a  religions  or  chari-  liBcruBE  rti, 
table  institution,  which,  in  course  of  time,  ceases  to  exists 
the  property  so  dedicated,  instead  of  reverting  to  the 
grantor  or  his  heirs,  would  be  applied  to  some  other  reli^ 
gious  or  pious  institution,  similar  in  character  to  the 
one  which  has  failed,  or  to  any  other  object  by  which  be- 

«,  ,     V  1.   •  Application 

nent  may  accrue  to  numan  beings.  of   the   pro- 

"  When  the  waUf  has  provided  that  after  defraying  ^*  ^l^^l 
the  costs  of  repairs  and  maintaining  the  institution,  the  tj* 
surplus  should  be  distributed  among  the  poor  or  hakdars 
(beneficiaries),  it  is  nevertheless  incumbent  on  the  mut* 
walli  to  deduct  every  year  a  certain  sum  from  the  income 
for  repairs,  even  though  there  is  no  immediate  need  for 
it — so  as  to  enable  him  to  provide  a  fund  therefor ;  for  it 
so  happens  that  owing  to  some  unforeseen  contingency,   Th«  mode  in 
there  may  not  be  any  income  at  the  time."     ^'  If  a  house  bcdidingougiii 
is  made  wahf  for  another  person,  he  is  entitled  only  to  ***  ^  ^**®^' 
the  income  arising  therefrom  but  not  to  occupy  it.    Si- 
milarly, the  person  for  whose  occupation  the  house  is 
made  wakf  is  not  entitled  to  its  income.*'    The  correct-     KazTs  dis- 
ness  of  this  doctrine  appears  to  have  been  doubted,  and  in  cietion. 
any  case  the  Kazi  would  have  it  in  his  discretion  to 
authorise  any  act  which  may  be  beneficial  to  the  wakf. 
The  principle,  however,  which    is  deducible  from  the 
above  doctrines  is,  that  the  beneficiaries,  cannot,  of  their 
motion,  under  any  circumstance,  change  the  nature  of 
the  dedication. 

If  there  is  no  income  at  aU  accruing  from  the  wakf^ 
and  the  endowment  property  is  going  to  ruin,  the  Kazi 
has  the  power  to  authorise  the  mutwalli  to  let  the  build- 
ing temporarily  or  any  portion  if  it,  and  with  the  proceeds 
thereof  to  repair  it.  Where  the  income  of  the  wdkf  pre- 
mises is  not  sufficient  to  cover  the  outlay  in  its  mainte- 
nance, or  when  the  wahf  is  falling  into  ruin,  and  there  is 
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Lkctubk  tii.  every  probability  of  its  dissolution,  and  the  income  is  not 
safficient  to  cover  the  cost  of  repairs,  the  Kazi  has  the 
power  of  directing  that  it  may  be  sold  and  with  the  pro- 
ceeds thereof  certain  other  property  may  be  purchased 
subject  to  the  same  trust. 

This  doctrine  is  laid  down  by  Ab&  Yusuf  and  it  will  be 
acted  upon  as  long  as  it  is  possible  to  do  so*  If  it  is  im- 
possible to  sell  the  wakf  property  or  to  apply  the  pro- 
ceeds of  the  sale  for  the  beneficiaries  or  for  the  benefit 
of  the  poor,  in  that  case  effect  would  be  given  to  the  doc- 
trine of  Mohammed,  that  where  the  purpose  fails  the 
property  reverts  to  the  heirs  of  the  donor» 


Section  II. 


DEDICATION  TO  MOSQUES. 

A  valid  dedication  has  the  effect  of  divesting  she 
wahif^s  right  of  property  in  the  subject  matter  of  the 
wakf^  without  vesting  it  in  the  cestui  qyd  trust;  conse- 
quently the  subject  of  the  wakf  can  neither  be  inherited 
nor  transferred. 

The  right  of  a  person  in  a  building  or  place  which  he 
proposes  to  consecrate  for  musjid  or  mussaUay^  becomes 
extinguished  upon  the  performance  of  prayers  therein. 
This  is  by  general  consensus.  According  to  Ab&  Yusuf,  it 
also  becomes  extinguished  upon  the  declaration  of  the 
w&kif  that  the  building  or  place  has  been  constituted 
into  mosque  or  mussoMa.^  According  to  the  MuUehaj  the 
performance  of  prayers  is  equivalent  to  consignment. 
But  in  the  Zakhira  it  is  stated  that  the  prayers  must  be 
congregational,   Sahoai-bUnjamdetj  which  is  unam'mously 

^  A  place  where  prayers  are  offered,  from  salwdtf  prayer. 
'  Badd-iU-Mahtar  III,  p.  671. 
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regarded  as  tantamount  to  delivery.    So  that  when  a  Lbctuuk  vii. 
person  erects  a  building  with  the  object  of  dedicating  it 
as  a  mosque,  and  permits  people  to  offer  prayers  therein, 
and    prayers  are  offered  there  bUrjamdet,   the    mosque 
becomes  irrevocably  dedicated. 

When  a  mosque  is  erected  or  set  up  inside  a  dwelling- 
house  or  residence  {ddr)  and  permission  is  granted  to  the 
public  to  come  and  pray,  and  a  pathway  is  also  made  or 
set  apart  for  their  egress  and  ingress,  the  dedication  is 
good  by  general  consensus.  K  a  pathway  is  not  indi- 
cated, in  that  case,  according  to  Abii  Hanif  a,  the  dedi- 
cation is  not  sufficient.  But  according  to  Abfi  Yusuf  and 
Mohammed,  it  is  good,  and  the  pathway  wiU  be  implied  by 
the  permission  to  pray. 

Accordingly,  if  a  man  were  to  build  a  mosque  inside  his  .  The  pnbiio 
house,  it  wiU  not  become  a  public  mosque,  subject  to  the  quire  any 
rules  governing  a  pubUc  reUgious  institution,  unless  per-  ^^^.^^  ^ 
mission  is  wanted  to  the  public  to  come  into  the  place,  ^osqne  wjth- 

°  *  ^     ^  *       ^     out  special 

It  is  not  necessary  that  such  permission  should  be  given  in  permiBBion. 
express  terms,  but,  without  an  actual  or  constructive  per- 
mission, a  mosque  created  within  a  private  building  will 
not  become  a  public  mosque  so  as  to  entitle  the  public  or 
any  section  of  the  public  to  claim  the  use  of  it.  At  the 
same  time,  a  private  mosque,  if  the  dedication  is  in 
other  respects  valid,  will  constitute  a  good  wakf  so  as  to 
exclude  the  rights  of  the  heirs  over  it.  Where  prayers 
have  been  once  offered,  it  is  not  necessary  to  prove  an 
express  dedication.  The  very  fact  of  the  prayers  being 
offered  in  it  will  imply  a  valid  and  good  dedication. 
According  to  Abu  Yusuf,  the  hcuwl  alone  of  the  w&kif ,  or 
a  declaration  on  his  part  that  the  land  or  premises  is  dedi- 
cated is  sufficient :  For  example,  if  he  declare  that  a 
particular  building  is  constituted  into  a  mosque,  it  would 
be  a  valid  dedication,  even  though  prayers  may  not  have 
30 
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LicTuBB  VII.  been  offered  in  it.  This  is  the  accepted  doctrine,  as  stated 
in  the  Durr-ulrmwrUekay  the  DwrruTj  the  Viidyah  and 
other  authorities.! 

When  the  dedication  of  a  mosqae  is  effectuated  by  the 
offering  of  prayers,  some  lawyers  have  held  such  prayers 
should  be  with  <udn*  and  ikdmat.^  The  reason  of  this  con- 
dition is  stated  in  the  following  terms : — ^'  as  delivery  of 
possession  in  the  case  of  a  wakfiB  deemed  necessary,  though 
Abu  Yusuf  holds  a  contrary  opinion,  the  nature  of  the  deli- 
very depends  in  each  case  upon  the  nature  of  the  specific 
thing,  for  example,  the  delivezy  of  a  cemetery  is  by  the 
burial  of  one  person ;  of  a  tank  or  reservoir  by  one  person 
drinking  there ;  of  a  guest-house  (rmfsdffir-khdneh,  travel- 
ler's house)  by  one  way-farer  or  traveller  alighting  there. 
Similarly,  as  the  purpose  of  a  mosque  is  that  people  should 
pray  there  in  jomoe^,*  it  is  required  that  where  there  is 
no  express  dedication,  prayers  should  have  been  offered 
there  with  the  azdn  and  ikdmaV* 

But  when  one  man  acts  both  as  muezzin^  and  imam'  his 

Prayers  .  .  .         m   •      j. 

offered  once   pray"^  aloue  IS  Sufficient. 

TOnstHu^'^a  ^     ^  prayors  are  offered  once  in  a  mosque  it  is  sufficient  to 
valid  dcdica-  constitute  a  good  dedication.    But  should  the  w&kif  alone 
pray  in  it,  that  would  not  be  sufficient. 

According  to  Kazi  Khan,  ^^  the  delivery  of  possession 
as  regards  a  musjid  is  complete  when  only  one  person  has 
prayed  in  it  with  azdn  and  ikdmat*  The  view  universal- 
ly adopted  is  that  prayer  offered  by  one  person  in  a 
mosque  is  sufficient  to  constitute  it  a  public  mosque  de- 
voted to  the  service  of  God,  for  a  mosque  belongs  to  the 
Deity  and  there  affixes  to  it  a  right  of  the  Mussulmans  in 
general,  and  one  person  can  be  a  proxy  for  the  establish- 

'  Badd-nl-mubtar  IIJ,  p.  672.  *  The  call  to  prayers. 

*  The  necessary  gonnflezions.  ^  In  assemblies. 

*  The  person  who  calls  to  prayers.  ^  One  who  leads  the  prayers. 
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ment  of  the  right  of  the  Creator  and  the  public.  Ac-  Lbcture  vii. 
cording  to  Abii  Tasof ,  consignment  is  not  necessary  for 
the  validity  of  any  dedication  whether  it  be  a  mosqae  or 
any  other  wahf.  Therefore,  if  a  person  create  a  mosque 
and  give  permission  to  people  to  pray  ther^,  it  is  an 
absolute  wakf  and  this  opinion  we  adopt/' 

Should  a  mosque  be  consigned  to  a  mutwalli  but  no 
.prayers  be  offered  therein,  it  would  be  a  valid  dedica- 
tion, though  ShamiS'^uJrairnmah-Sarahhsi  holds  a  contrary 
opinion. 

When  a  person  has  erected  a  public  reservoir,  fountain  or 
cemetery,  according  to  Abu  Tusuf  "  whose  opinion  we  fol- 
low,'* ihewakf  cannot  be  revoked.  The  burial  of  even  one 
man  in  a  cemetery  is  sufficient  to  constitute  it  a  waJcfj  so 
the  staying  of  one  Trmsaffir  in  a  rnvsaffir-hlidneh  makes  the 
wakf  irrevocable. 

The  general  result  <^  the  above  principles  may  be 
summed  up  in  the  following  terms :— ^where  effect  has  been 
once  given  to  a  dedication  in  the  mode  which  is  natural  to 
ihe  particular  dedicati(m,  the  wakf  is  complete  and  irrevo- 
cation.  For  example,  the  special  purpose  of  a  mosque  is 
that  people  should  perform  their  devotions  there ;  of  a 
cemetery,  for  dead  perscms  to  be  buried,  of  a  reservoir  or 
tank,  to  supply  water  to  those  who  use  it  &c.,  so  accord- 
ing to  the  accepted  doctrine  of  Abu  Tusuf,  even  where 
there  is  no  evidence  of  an  express  dedication  in  words,  if 
it  appears  that  one  single  individual  (other  than  the  grantor) 
has  offered  his  prayers  at  the  place,  or  one  single  person 
has  been  buried  in  the  cemetery,  or  one  person  has  drunk 
at  the  fountain,  the  dedication  for  the  specific  purpose 
must  be  regarded  as  complete.  Such  use  of  the  subject 
of  the  wakf  being  in  conformity  with  its  avowed  or 
ostensible  object  should  be  considered  as  conclusive  of  the 
dedication. 


I 


236  DEDICATION   TO  M0BQUB8. 

liXCTUBs  VII.     A  person  has  a  piece  of  land  and  permits  people  to  pray 

thereon  without  any  restriction  or  limitation  as  to  the  time 

of  prayer  or  the  number  of  people  who  should  pray  there. 

After  his  death  that  land  will  not  form  a  portion  of  his 

inheritance.      But  if  the  permission  was  limited  to  a 

particular  occasion  or  to  a  fixed  period  of  time,  the  land 

will    continue  to  be  his  inheritable  property,  for  the 

limitation  of    time  or  occasion  rebuts  tiie  presumption 

of  absolute  wakf. 
A  place    where  the  namaz-4r4d^  or  namdz^irjandza^  is 

usually  performed  is  subject  to  the  rules  of  a  fMisjid  ac- 
cording to  Kazi  Khan  and  Asafif  • 

If  a  person  were  to  say  ^^  this  room  of  mine  I  have  set 
apart  for  supplying  oil  to  the  lamps  of  a  certain  mosque," 
and  add  nothing  further — ^then  according  to  Fakih  Abft 
Ji£six,  the  room  becomes  wakf  for  the  mosque  in  question, 
if  it  is  made  over  to  the  mutwaUi  and  iiiefativa  is  accord- 
ing to  this  opinion. 

If  a  person  make  a  wakf  of  his  land  to  a  mosque  and 
consign  it  to  the  mutwaUi  of  the  mosque,  it  is  lawful  and 
cannot  be  revoked. 

If  a  person  were  to  bestow  money  for  building  a  mosque 
or  for  the  '^  affairs  "  of  or  the  support  of  the  mosque  it  is 
yalid  upon  deUyery. 

If  a  person  make  a  sadkah  of  his  house  for  a  mosque 
or  for  the  benefit  of  Mussulmans,  it  is  lawful  and  the 
fatwa  is  according  to  this. 

A  wakf  ioT  the  repairs  of  mosques  and  grares  is  lawful 
for  it  implies  perpetuity, 

A  sovereign  cannot  give  any  portion  of  the  land  acquir- 
ed by  treaty  and  negotiation  to  be    converted  into  a 

*■  Prayen  offered  on  the  occasion  of  the  two  Id  f eBtiyaJs,  being  after  the 
td'i-f(tr  and  the  Id-ul-itzha  or  Bairam. 
'  Foneral  prayers. 
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mosque  without  the  consent  fit  the  owners,  bnt  he  can  give  Lktum  vii. 
any  portion  of  the  land  acquired  bj  war,  provided  it  does 
not  interfere  with  the  rights  of  waj  possessed  bj  any 
individual. 

If  a  person  erect  a  mosque  but  appoint  nobody  as 
the  mutwalli  thereof,  the  iowliui  or  governance  re- 
mains vested  in  him.  This  is  according  to  Hillal  and 
mtek. 

The  Ahl^^mtthuUa,  u  6.,  the  people  of  the  quarter  may 
lawfully  enlarge  or  reconstruct  a  mosque  and  supply  it 
with  better  articles  at  their  own  expense,  but  not  at 
the  expense  of  the  mosque  unless  the  Kazi's  permission 
is  obtained  to  that  effect.  Should  the  aJUrirmahuUa  wish 
to  improve  the  mosque,  with  or  without  the  consent  of 
the  Kazi,  the  heirs  of  the  appropriator  will  not  have  any 
right  to  object  unless  it  is  patently  contrary  to  the  wishes 
of  the  wftkif . 

Frequently,  rooms  are  set  apart  in  private  residences 
for  family  prayer,  or  for  the  performance  of  the  Moharram 
ceremonies.  Booms  thus  set  apart  do  not  come  within 
the  designation  of  wahf,  and  are  not  subjected  to  the  rules 
governing  endowed  property,  though  often  their  owners 
have  endeavoured  to  avoid  execution  of  decrees  for  pri- 
vate debts  by  urging  that  the  property  was  wakf  de- 
dicated to  the  private  mosque  or  imambara.  In  many 
eases,  however,  distinct  apartments  are  reserved  for  the 
performance  of  the  religious  cer^nonies,  like  Kerbelai 
Mohammed's  Imambara  in  Calcutta.  Often,  they  have 
an  entrance  separate  from  that  of  the  private  residence, 
and  in  all  respects  fulfil  the  condition  laid  down  by  E[a- 
hastftni,  who  declared  that,  where  the  mosque  was  so  in- 
termixed with  the  private  property  or  residence  of  the 
vjdkif  as  to  render  differentiation  necessary,  the  wakf 
premises  should  be  distinctly  indicated.    In  these  cases, 
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LicTUB*  VII.  there  can  be  no  question  aato  the  apartments  constitn- 
ting  a  valid  wakf.    As  a  matter  of  principle,  however,  the 
law  disfavours  the  dedication  by  way  of  wakf  of  one  por- 
tion of  a  private  residence  whilst  the  other  portion  is 
in  the  occupation  of  the  w&ldf .    For  example,  the  dedica- 
tion of  the  upper  or  lower  storey  of  a  building  as  a 
mosque  is  not  considered  valid,  unless,  owing  to  the  crowd- 
ed condition  of  the  locality,  it  has  become  customary  to 
constitute  such  mosques.    Both  Ab&  Yusof  and  Moham- 
med recognised  the  lawfulness  of  such  dedications  in 
Bagdad  and  Bai,  on  account  of  the  dense  papulation  in 
those  cities  in  that  century.    It  must  not  be  inferred  from 
the  above,  that  there  is  any  bar  to  the  temporary  conver- 
sion, or  use  by  any  person,  of  a  portion  of  his  private  re- 
sidence as  a  place  for  family  prayer  or  religious  worship. 
The  rule  is,  that  unless  certain  conditions  are  complied 
with,  the  apartments  will  not  be  subject  to  the  law  <^ 
wakfviSiA.  will  contiaue  to  form  the  private  prc^ertyof 
the  individual.    But  where  the  whole  building  is  constitut- 
ed wakf  for  a  mosque,  imambara  or  madrassa  and  a 
portion  of  the  building  is  used  for  the  specific  purpose  of 
the  wdkfy  and  the  remainder  for  the  use  of  the  servitors  dt 
the  institution,  or  for  letting  out  to  people  as  a  source  of 
income  to  the  wahf^  the  dedication  is  valid.     When  the 
w&kif  himself  purports  to  occupy  a  part  of  the  building 
as  mutwalli,  it  will  depend    upon  the    circumstances 
whether  the  dedication  was  bond  fide  or  nominal.     If  the 
wakf  is  real,  the  mere  fact  of  the  t0<£^i/^  occupying  some 
portion  of  the  building  as  mutwalli  will  not  render  it 
invalid. 

In  the  Hedftya  it  is  stated  that  Abft  Yusuf  •and  Moham- 
med have  held  the  dedication  of  the  central  hall  of  a 
house  for  the  purpose  of  a  mosque  to  be  valid.  The 
Badd-ul-Muht&r  doubts  the  correctness  of  the  report. 


BSDICATIOK  TO  MOSQUES.  239 

Where  a  mosque  has  fallen  into  ruin  and  it  is  not  Lkctum  Vll; 
known  who  had  erected  it,  the  ahJIri-mahMa  can  sell  the 
materials,  presumably  with  the  sanction  of  the  Kazi,  and 
apply  the  proceeds  to  the  building  of  another  mosque. 
A  well  can  be  dug  in  a  mosque  if  it  is  to  its  benefit.  The 
wakif  cannot  let  for  hire  for  his  own  purposes  any  portion 
of  the  mosque  premises.  When  a  mosque  has  ceased,  the 
wfiJdf  cannot  make  use  of  it  for  any  other  purpose.  "  No 
profit  should  be  derived  from  a  mosque  nor  can  it  be  leased 
or  turned  into  a  private  abode.'' 

According  to  Ab&  Hanif  a  and  Abu  Yusuf ,  the  land  which 
has  once  been  dedicated  to  a  mosque  continues  wakf 
even  though  it  become  waste  and  the  building  fall 
into  ruin;  andthe/a^a  is  according  to  their  opinion. 
And  Ab&  Yusuf  further  holds,  that  with  the  permission  of 
the  Eazi,  the  ruined  or  waste  portion  may  be  sold  and  ap- 
plied towards  the  construction  or  maintenance  of  any 
other  mosque  nearest  to  the  disused  mosque.  '^  And  the 
same  principle  is  applicable  to  any  other  religious  or 
charitable  institution." 

According  to  the  Sharh-i-Multeka,*  when  the  purpose  of 
a  trust  fails  it  is  lawful  to  apply  the  income  of  the  trust- 
property  to  an  object  nearest  in  its  nature  to  the 
original  purpose,  jins-i-karib.  For  example,  if  the  object 
of  a  wakf  is  a  hcmzy  the  income  may  be  applied  to  a  tank 
or  canal ;  if  it  is  a  mosque,  the  income  is  to  be  applied  to 
another  mosque,  or  to  fasting,  prayers  &c.* 

Shams-ul-Aimmah-al-Halwani  has  declared  that  when 

^  Mohammed  seems  to  have  held  thai  a  mined  mosqne  reverts  to  the 
w&kif  and  Kazi  Khan  mentions  that  "  the  faUoa  is  with  Mohammed." 
Bnt  the  Bahr  explains  the  diffierenoe  thus  : — **  the  articles  in  the  disused 
mosque  go  to  the  w&kif,  but  the  mosque  and  land  remain  wakf  perpetually, 
as  AbA  Tusuf  holds,  and  cannot  revert  to  the  appropriator  or  his  heirs  to 
become  their  heritable  property.'* 

'  Badd-ul-Muht&r,  UI,  p.  574. 
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LicTUBi  VII.  a  hoAAZ  (reservoir)  or  mosqae  becomes  rained  and  nobody 
uses  it,  the  Kazi  can  direct  the  application  of  its  materials 
to  another  houua,  or  mosqne.  ^^  In  these  times/'  says  the 
author  of  the  Badd,  ^^  it  is  essentially  necessary  to  adopt 
the  views  of  Imam  al-Halwani,  who  authorises  the  Kazi  to 
give  permission  to  apply  the  materials  belonging  to  a 
mosque  which  has  fallen  into  ruin  to  another  which  is  in 
use.i" 

The  w4kif  can  reserve  to  himself,  at  the  time  of  the 
dedication,  the  power  to  alter  the  beneficiaries  of  the  trust 
or  their  interest  in  it.  He  cannot  do  so  afterwards. 
<<  The  w&kif/'  says  the  Badd-ul-Muhtdx,  ^^  has  no  power 
to  alter  or  change  the  conditions  (provisions)  of  a  waif, 
unless  he  has  expressly  reserved  to  himself  the  power  of 
doing  so.'  If  he  has  reserved  to  himself  the  power  of 
adding  to  the  beneficiaries  or  removing  aay  person  from 
that  category,  or  of  removing  the  mutwalli  from  his  office, 
it  will  be  lawful  for  him  to  do  so.  No  alteration,  how- 
ever, can  be  made  in  the  nature  or  character  of  the  wakf. 
Similarly,  it  is  not  lawful  for  the  mutwalli  to  go  be- 
yond the  conditions  laid  down  in  the  wakfnamah.  A 
condition  in  the  wakfnamah,  to  the  effect  that  the 
mutwalli  shall  have  the  power  of  increasing  the  al- 
lowance of  anybody  or  reducing  it  or  adding  anybody 
or  removing  any  one  is  lawf  xd.  At  the  same  time,  the 
maalihair^'Wakf  (the  policy  of  the  wakf)  is  to  be  kept  in 
view.'  ^^  If  a  person,"  says  Kazi  Khan,  <'  in  good  health 
make  a  wakfoi  land  for  the  indigent  and  deliver  it  over  to 
a  mutwalli,  and  at  the  time  of  his  death  direct  his  executor 

1  Badd-nI-Molitar,  p.  676. 

The  prinoiple  wonld  apply  to  the  application  of  the  income  also. 

*  Comp.  Hedaitooniflfla  v.  Afsal  Hosaain,  2  All.  H.  G.  420. 

*  Kadihai  here  means  the  policy  or  pnrpoae.  What  is  intended  te  be 
conveyed  is  undoubtedly  this,  that  in  any  alteration  which  may  be  made, 
the  original  purpose  or  object  or  policy  <^  the  trust  should  not  be  ignored. 
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to  pay  out  of  the  proceeds  thereof  so  much  to  so  and  so,  Lkctubb  Vll. 
that  would  not  be  valid,  for  he  had  parted  with  his  right 
over  the  proceeds  at  the  time  of  the  walcf.  But  he  can  do 
so,  if  at  the  time  of  dedication  he  reserved  to  himself  the 
power  of  giving  directions  for  the  application  of  the  pro- 
ceeds." 

Nor  can  the  wSJrif ,  who  devotes  property  to  charitable 
or  other  uses  and  transfers  the  proprietary  right  there- 
in to  a  trustee,  take  it  back  at  his  pleasure  from  the  trustee 
whom  he  has  constituted  the  owner  and  give  it  to  another 
person,  unless  on  the  creation  of  the  trust  he  reserved  to 
himseU  in  express  terms  the  right  to  do  so. 

"  When  there  are  two  wahfa  and  of  both  the  wakif  is 
the  same  and  the  purpose  the  same,  but  owing  to  cer- 
tain calamities,  the  income  of  one  has  diminished  whilst 
from  the  other  a  balance  is  left  (over  and  above  the  ex- 
penditure,) the  judge  has  the  power  to  direct  that  the 
allowances  of  the  servants  of  the  first  wakf  may  be  made 
up  from  the  balance  of  the  income  of  the  second."  But 
the  Eazi  is  not  invested  with  this  power,  if  the  purpose  of 
the  two  wahfs  is  different.  ^^  For  example,  if  a  man  make 
two  dedications  for  a  mosque,  one  for  its  building  and  the 
other  for  the  imam  and  the  muezzin,  and,  owing  to  a  de- 
crease in  the  profits  of  the  second  wahf,  the  imam  and 
muezzin  cannot  be  employed,  then  it  is  lawful  for  the 
H&kim,  in  consultation  with  the  leading  people  of  the 
mahtfUay  to  direct  that  the  allowance  of  these  officers 
should  be  paid  out  of  the  balance  left  from  the  wakf  for 
the  building,  provided  the  wikif  is  one  and  the  same." 
The  mutwalli,  though  he  be  the  trustee  of  both  endow- 
ments, cannot  of  his  own  motion  apply  the  balance  of  the 
proceeds  of  one  wakf  for  the  maintenance  of  the  people 
provided  for  in  the  other.  He  must  apply  for  and  obtain 
the  sanction  of  the  judge. 
31 
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Lectubb  VII.  Where  several  wahfs  are  attached  to  one  mosque,  the 
mutwalli  or  manager  may  keep  the  income  of  all  together, 
in  fact  keep  a  joint  account,  and  if  one  shop  attached  to 
the  musjid  has  fallen  into  disrepair,  there  is  no  objection 
to  its  being  repaired  with  the  income  of  another  shop 
belonging  to  the  same  mosque. 

If  a  person  appropriate  ground  for  the  purpose  of  erect- 
ing  a  mosque  he  cannot  afterwards  resume  or  seU  it, 
neither  can  it  be  inherited  because  this  groimd  is  altoge- 
ther alienated  from  the  right  of  the  individual  and  apper- 
tains solely  to  God.  The  reason  of  this  is,  that  all  things 
whatever  are  originally  the  property  of  the  Almighty. 
When,  therefore,  the  individual  relinquishes  his  right 
in  the  ground,  it  reverts  to  its  original  state,  and  his 
power  over  it  terminates  in  the  same  manner  as  a  master's 
power  over  a  slave  terminates  in  consequence  of  manu- 
mission and  cannot  be  resumed. 


Section  IV. 

DEDICATIONS  TO  AQUEDUCTS,  INNS,  &c. 

According  to  Abu  Yusuf,  a  dedication  to  any  object 
of  utility  is  effectuated  by  the  Tcawl  of  the  wfikif ,  as  in 
the  case  of  a  mosque.  For  example,  when  a  person  erects 
an  aqueduct  for  Mussulmans,  or  an  inn  for  the  occupation 
of  travellers,  or  a  caravanserai,  or  constitutes  his  land  into 
a  cemetery,  the  dedication  becomes  complete  upon  the 
declaration  of  the  wd>kif  and  all  his  right  of  property 
ceases  therein.^  '^According  to  Mohammed,  it  abates 
when  people  have  used  the  aqueduct  or  have  occupied 
the  inn  or  caravanserai,  or  buried  in  the  cemetery,  and  it 

'  Aooording  to  Abd  Hanifa,  the  right  of  the  w&kif  ceases,  on  the  judge 
inflHTtg  a  decree,  or,  if  the  appropriation  is  by  way  of  a  bequest,  upon  the 
death  of  the  wikif . 
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is  sufficient  if  one  person  do  so."  i    The  rule  is  the  same  x-kctubb  vii. 

as  to  wells  and  cisterns,  and  if  they  are  delivered  to  a 

superintendent)  the  appropriation  is  yalid  in  like  manner. 

It  is  stated  in  the  Mabsut  that  the  fatwa  is  according  to 

the  disciples  by  general  consensus.    Any  one  can  drink 

from  the   wells  and  cisterns  and  water  his  cattle  and 

camels  at  them  and  also  use  the  water  for  ceremonial 

ablutions.     In  the  use  of   all  such  objects  of  utility  as 

above-mentioned,  there  is  no    difference  between     the 

rich  and  the  poor,  and  it  is  lawful  for  all  alike  to  put  up 

at  inns  and  caravanserais  and  to  drink  from  aqueducts 

and  bury  in  a  cemetery.    But  the  income  of  a  mansion 

appropriated  for  ghazvs  or  religious  warriors  can  be  taken 

only  by  those  of  their  number  who    are   necessitous. 

When  a  mansion  is  appropriated  for  the  residence  of 

pilgrims,  mere  wayfarers  have  no  right  to  occupy  it,  and 

when  the  days  of  the  season  have  passed,  it  should  be 

let  and  kept  in  repair  out  of  the  rents  and  the  surplus, 

if  any,  distributed  among  the  poor. 

A  road  or  way  is  validly  dedicated  by  the  owner  of  the 
land  declaring  in  the  preuence  of  witnesses  that  he  has 
constituted  it  as  such.  But  those  lawyers  who  consider 
consignment  necessary  to  the  completeness  of  a  wakf 
require  that  one  person  should  pass  over  the  way,  in  order 
that  it  may  serve  as  evidence  of  user.  According  to 
Hillal,  the  same  rule  applies  to  a  bridge.  Declaration 
alone  (according  to  Abu  Yusuf ,)  or  user  by  one  individual 
extinguishes  the  right  of  private  property  over  such  objects.* 

"  When  a  body  has  been  buried  in  the  ground,  whether 
for  a  long  or  short  time,  it  cannot  be  exhumed  without 
some  excuse.  But  it  may  lawfully  be  exhumed  when  it 
appears  that  the  land  was  usurped,  or  another  is  entitled 
to  it  under  a  right  of  pre-emption.    Auzujundee  being 

'  Alamgiri,  II,  p.  564.  '  Alamgiri,  II,  p.  b5G. 
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Lbctub*  VII.  asked  with  regard  to  a  musjid  for  which  there  no  longer 
remained  a  congregation  and  all  around  it  had  gone  to 
decay,  whether  it  was  lawfol  to  convert  it  into  a  cemetery, 
answered  *  No ' ;  and  being  asked  with  regard  to  a  ce- 
metery in  a  village,  where  it  had  gone  to  decay  and  there 
remained  in  it  no  traces  of  the  dead  not  even  bones, 
whether  it  was  lawful  to  sow  the  land  and  take  its  pro- 
duce, answered  ^  No ',  for  in  legal  effect  it  is  still  a 
cemetery." 

^^  A  man  makes  his  land  a  cemetery  or  an  inn — ^the 
khiraj  abates,  if  the  land  were  khirajee  and  this  is 
correct." 

^*  When  a  woman  has  made  a  cemetery  of  part  of  her 
land,  divesting  herself  of  the  property  and  has  buried  her 
son  in  it,  but  the  piece  of  land  is  unfit  for  a  cemetery  by 
reason  of  an  overflow  of  water  upon  it,  and  she  wishes 
to  sell  the  land,  if  it  be  still  in  such  a  state  that  people 
desire  to  bury  their  dead  in  it  she  cannot  sell  it,  but  if 
they  have  no  such  desire  she  may.  When  she  has  sold 
it  the  purchaser  may  order  the  removal  of  her  son's  body 
from  it." 

/^  A  man  having  dug  a  grave  for  himself  in  a  cemetery, 
can  another  bury  his  dead  in  it  P  If  there  be  space  in 
the  cemetery,  it  is  proper  that  he  should  not  interfere 
with  the  grave,  but  if  there  is  no  other  space  he  may  bury 
his  dead  in  it.  And  the  case  is  like  that  of  a  man  who 
has  opened  out  his  prayer-carpet  in  a  musjid,  or  put  up 
in  a  caravanserai  when  another  comes,  and  if  there  is  space 
enough  for  him  he  is  not  to  molest  the  other.^ 
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not  be  ordinarily  oppointed  for  the  towliut  of  such  an    liKCTUBB 
institution.  ' 

As  regards  the  mutwalli  who  becomes  unfitted  to  hold 
office  by  breach  of  trust,  he  is  to  be  removed  from  his 
office^  but  he  does  not  cease  to  hold  office  by  the  mere 
commission  of  misfeasance.  So  that  until  he  is  removed, 
acts  committed  by  him  which  are  othervdse  lawful,  will 
be  vaUd  until  set  aside  in  due  course  of  law. 

The  mutwalli  should  be  (1)  major  {bdligh)  and  (2) 
possessed  of  underbtanding  {dkH), 

Preedom  and  Islam  are  not  necessary  conditions.^ 

If  a  minor  is  appointed  as  mutwalli  or  as  executor, 
"  according  to  analogy,''  the  appointment  may  be  re- 
garded as  invalid,  but  legally  it  will  remain  in  abeyance 
until  he  attains  majority,   when  the  wiMyet  (mutwalli-     The  condi- 
ship)  would  be  transferred  to  him.^  towUut. 

"  If  the  executor  be  a  slave,  then,  according  to  both 
analogy  and  law,  the  appointment  is  valid,  as  the  capa- 
city to  discharge  the  duties  of  the  executorship  or  mut- 
walliship  is  not  wanting  in  him.  So  also  if  a  Zimmi  or 
non-Moslem  fellow-subject  is  appointed."  But  the  Kazi  is 
entitled  to  remove  them  from  their  office,  on  the  ground 
that  from  their  position  they  are  unable  to  discharge  their 
duties  satisfactorily. 

A  minor  mutwalli  cannot  appoint  a  deputy  in  his  place, 
if  he  is  the  sole  mutwalli. 

If  a  minor  is  appointed  a  mutwalli,  and  no  adult  is 
associated  with  him,  the  Kazi  shall  appoint  some  person  to 
do  the  work  until  the  minor  attains  majority.  If  there  is 
an  adult  associated  with  the  minor,  the  Kazi  may  appoint 
some  person  to  represent  the  minor  and  act  jointly  with 
the  co-mutwaUi,  or  may  empower  the  adult  mutwalli  to  act 
for  the  minor.^ 

>  From  the  Asa&f.      '  Raddul.Moht&r,  III,  p.  554.      '  Ihid,  p.  555. 
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Lkctubi         The  Kazi  has  the  power  of  remoying  a  mutwalli  for 

.*       breach  of  trust  even  though  the  appropriator  should  have 

made  it  a  condition  that  there  should  be  no  such  power. 

Without  embezzlement  or  breach  of  trust  proved 
against  the  mutwalli,  the  Kazi  cannot  remove  him  from 
his  post  given  to  him  by  the  wakfnamak^ 

In  the  JdmorvInFusulain^  it  is  stated  that  '*  when  a 
The  dis-  mutwalli  has  been  appointed  by  the  wdkif  or  by  any  of 
mutwaiu.  ^  ^  ^^®  constituted  judges,  he  cannot  be  removed  without 
any  of  those  causes  which  justify  his  removal,  that  is, 
manifest  breach  of  trust  or  misfeasance  and  the  like 
causes.  In  the  terms  ^  like  causes '  appear  to  be  includ- 
ed his  capacity  to  discharge  the  duties  of  the  office  or 
immorality.*'* 

If  among  the  relatives  or  neighbours  of  the  te;aX:i/'no 
person  can  be  found  willing  to  undertake  the  work  of 
towlvut  without  a  remuneration,  and  there  is  an  out- 
sider willing  to  do  so,  then  his  appointment  would  depend 
upon  the  £azi's  discretion  and  he  must  judge  who  is  the 
best  person  to  be  appointed.^ 

Persons  who  get  an  allowance  from  the  tcroJ/ shall  not 
be  deprived  of  their  wazifa  unless  they  are  proved  to  be 
guilty  of  some  offence  which  entails  this  penalty.^ 

A  student  who  has  been  absent  for  three  months  may  not 
be  deprived  of  his  room  and  allowance  on  account  of  his 
absence  alone.^ 

In  the  Ashhdh  it  is  laid  down  that  if  the  sovereign  him- 
self were  to  appoint  a  person  as  a  teacher  who  is  not 
competent,  he  may  be  removed,  for  the  act  of  the  Sultan 
must  not  be  umreasonaile  or  improper,  *^  A  king  appoint- 
ing an  incompetent  person,  "   says  the  Bazaziah,  '^  does 

»  Ihid,  III.  p.  596.  <  Eadd-ul-MuhtAr,  III,  p.  597. 

'  Ihid,  III  p.  597.  *  Ibid. 

»  Ihid, 
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two  wrongs,  first,  that  by  appointing  an  incompetent  per-     ^J3?" 

son,   he  does  an  injustice  to  a  competent  person;  and 

(2)  that  he  does  an  injustice  to  the  public  by  appointing 
one  who  was  not  entitled  to  the  office."^ 

A  mutwalli  cannot  give  up  the  office  of  towlivi  of  his 
motion ;  he  must  obtain  the  permission  of  the  Kazi  to 
retire  from  his  office.  Some  jurists  have,  no  doubt,  held 
that  a  mutwalli  can  resign  his  post  in  fayour  of  another, 
but  they  have  also  held  that  the  latter  will  not  become 
mutwalli  until  his  appointment  has  been  sanctioned  by 
the  Kazi,  who  is  not  bound  to  appoint  him  to  the  office. 

In  the  Bahty  it  is  laid  down  authoritatiyely  that  a 
mutwalli  cannot  appoint  another  in  his  place  unless  he 
is  on  his  deathbed.' 

If  an  appointment  has  once  been  made  validly,  no 
other  person  can  be  appointed  as  long  as  the  former 
appointment  lasts. 

If  a  mutwalli  resigns  his  post  in  favour  of  another 
in  lieu  of  some  pecuniary  consideration,  and  the  latter  is 
not  appointed  by  the  Kazi,  he  can  proceed  against  the 
quondam  mutwalli  for  the  money  paid  to  him,  though 
such  "  payment  was  illegal.'*  Those  who  hold  such  pay- 
ments to  be  legal  are  a  few  modem  jurists,  but  it  is  against 
the  true  construction  of  the  law  and  absolutely  immoral.^ 

» ihid, 

'  1  Sel.  Reports,  p.  17. "  A  snperintendent  may  at  his  death  commit  his 
office  to  another  in  the  same  way  as  an  executor  may  commit  his  to 
another.  But  when  the  appropriator  has  assigned  some  particular  pro- 
perty for  the  superintendent,  it  does  not  belong  to  the  person  to  whom 
the  office  has  been  bequeathed  ;  and  the  matter  must  be  submitted  to  the 
judg^,  in  order  that  he  may  assign  for  him  the  hire  or  salary  of  similar 
work,  unless  the  appropriator  had  assigned  the  allowance  for  every  super- 
intendent. A  superintendent,  while  alive  and  in  good  health,  cannot  law- 
fully appoint  another  to  act  for  him,  unless  the  appointment  of  him  were 
in  the  nature  of  a  general  trust ; "  Baillie,  p.  604. 

'  Radd-ul-Muhtir,  p.  598. 
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Lfotueb 

VIII.  Section  II. 

THE  APPOINTMENT  OP  THE  MUTWALLI. 

It  would  appear,   that  at  one  time  attempts  were  fre- 

Tho  appoint-  quent  On  the  part  of  the  servitors  of  charitable  endow- 
ment of  the 
mutwaili.       ments  to  discharge  their  duties  by  substitutes.      The 

allowance  fixed  for  the  oflBcers  were  drawn  by  them,  whilst 
a  small  honorarium  was  given  to  their  substitutes.  The 
legality  of  such  conduct  seems  to  have  given  rise  to  con- 
siderable discussion  among  the  early  Mahommedan  ju- 
rists ;  but  the  more  modem  lawyers  are  generally  agreed 
in  the  opinion  that  the  appointment  of  a  substitute  is  not 
lawful,  unless  there  is  any  just  reason  for  it.  A  female 
mutwaili,  who  is,  by  reason  of  her  sex,  unable  to  discharge 
all  the  duties  of  her  of&ce,  is  authorized  to  appoint  a  de- 
puty. Similarly,  where  the  disqualification  is  temporary, 
and  is  caused  by  illness  or  absence  ^*  on  lawful  grounds," 
the  work  may  be  performed  by  a  substitute  appointed  by 
the  superintendent  or  the  Kazi.  Where  such  appoint- 
ment is  made,  the  substitute  is  entitled  either  to  the 
whole  allowance  or  a  portion  thereof,  in  accordance  with 
the  arrangement  made  between  him  and  the  incumbent. 
Ibn-i-Shibli,  has  stated  in  his  Fatdwdy  that  when  a  mutwaili 
has  become  incapable  from  weakness  to  superintend  the 
work  personally,  he  may  appoint  a  substitute  or  deputy  to 
help  him  in  the  management,  but  the  responsibility  would 
continue  to  rest  with  him,  and  the  substitute  will  only 
obtain  his  allowance  from  the  mutwaili.*  The  mutwaUi 
cannot  however,  assign  or  transfer  the  office  to  any  one,  or 
appoint  another  during  his  lifetime  unless  his  o?ni  powers 
are  "  general."* 

'  See  Shah  Uohinuddin  Ahmed  v.  Elahee  BuJcsh,  6  W.  R.  277. 
»  Radd-ul-MnhtAr,  III,  p.  637.    See    Wahid  Ali  v.  Ashraf  Hossain,  10  C. 
L.  B.  p.  529. 
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The  power  of  appointing  a  mutwalli  rests  jHrimarily     ^^j^* 

with  the  wfitif  and,  in  his  absence,  rests  with  his  wdsi  or       

executor,  "  because  he  is  the  wflJrif^s  locum  ienens.^*  An 
executor  appointed  only  with  reference  to,  or  in  respect  of 
the  wakf  properties  would  be  a  general  executor,  though 
Abii  Yusuf  apparently  seems  to  differ  in  this  view  from 
the  other  jurists.  According  to  the  Asa&f,  if  a  man  were 
to  appoint  first  a  mutwalli,  and  then  an  executor  (in  re- 
spect of  the  same  wakf,)  both  will  be  mutwallis  unless 
their  duties  are  specified. 

In  the  case  of  the  Advocate  General  v.  Fatima  Begwm,^  it  Advocate 
was  held  that,  according  to  Mahommedan  Law,  the  appro-  General  ▼.  Fa- 
priator  has  a  right  to  reserve  the  superintendence  of  the 
ti;ai/ to  himself  or  appoint  some  one  else.  But  when  he 
has  specified  the  class  from  whom  the  manager  is  to  be 
selected,  he  cannot  disregard  his  own  trust-deed  and  ap- 
point a  person  not  answering  the  proper  description  he 
has  indicated  by  the  provisions  of  the  wakfnamah,  and 
his  right  of  nomination  of  the  person  to  succeed  to  the 
management  on  his  death  must  be  confined  to  the  class 
mentioned  in  the  wakfnamah.  The  term  ahnha  though 
more  properly  confined  to  relations  by  blood,  will,  when 
the  context  shows  that  it  was  intended  to  be  used  in  a 
wider  sense,  be  so  extended  as  to  include  relations  by 
a£B.nity,  but  the  wife  or  widow  of  the  founder  is  not 
included  among  his  ahnba. 

Ab&  Yusuf  holds  that  if  a  wdHf  appoints  a  mutwalli 
during  his  lifetime,  without  mentioning  that  such  ap- 
pointment should  continue  in  force  after  his  death,  the 
mutwalli  would  vacate  his  office  on  the  death  of  the 
w&kif.  But  this  opinion  has  not  been  adopted.  The 
rule  of  law  is,  that  when  an  appointment  is  made  without 
tnentioning  the  time  for  which  it  is  made,  it  would  not 
fall  to  the  ground  on  the  death  of  the  appointor. 

•  9  Bom.  H.  C.  Reports,  p.  19. 
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In  the  Tdtdr  Khdntah  it  is  stated  tliat  if  the  deroteea  or 
cont^gatioD  of  a  mosque  appoint  a  mana^r  or  matwalli, 
it  is  valid  according  to  the  ancient  joriste,  but  it  ia  pre- 
ferable to  obtain  the  sanctdon  of  the  Eazi.  The  modems 
are,  however,  unanimoaaly  of  opinion  that "  in  these  days  " 
it  is  preferable  not  to  inform  the  Kazi,  for  it  is  known  how 
covetons  they  are  of  the  property  of  wafi-fs.  In  the  same 
way,  the  ordinary  beneficiaries  who  obtain  allowances  from 
the  wakf  are  entitled  to,  if  they  are  taleh  (pioos)  and 
qualified  to  do  bo,  to  appoint  a  manager. 

Should  a  w&kif  appoint  a  irost  at  the  time  of  his  death 
and  mention  nothing  about  the  provisions  of  the  wahf, 
the  wtwt  will  become  the  mutwalli  until  he  appoints 
another  to  discharge  the  duties  of  the  towlivt. 

An  executor  appointed  by  the  Kazi  occnpies  the  same 
position  as  one  appointed  by  the  deceased,  except  in 
certain  matters. 

A  derivative  executor  occupies  the  same  position  aa  the 
executor  of  the  testator.* 

According  to  Abu  Yusnf  if  a  vxai  is  af^inted  for 
a  wakf,  the  waei's  functions  are  restricted  to  the  wahf  f 
and  Hillal  agrees  with  Abu  Yusnf.  This  view  is  stated 
in  Kazi  Khan,  and  it  is  also  stated  that  Abu  Hanifa  agrees 
with  Abfi  Ynauf.  Mohammed  differs,  and  his  opinion 
seems  to  be  generally  in  force. 

"  If  a  person  appoint  a  mutwalli  and  then  appoint 
an  executor,  both  will  become  mutwallis  thereof,  unless 
the  functions  are  distinctly  specified."  In  the  Apa&f, 
the  mode  of  specifying  the  functions  is  stated  in  this 
manner : — "  the  w&kif  says  his  such  a  land  is  wahf  and 
so  and  so  ia  the  mutwalli  thereof,  and,  as  regards  all  the 
rest  of  hia  property,  so  and  so  is  the  warn.  In  such  a 
case  both  the  persons  appointed  have  separate  functions." 

1  Bahr-ur-IUik.         '  Aflor  (be  'i&hir-nr-Rmed,ytt  and  Tdidr  Eh&nitA, 
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In  Shah  Qhulam  Bahmidullah  Sahib  v.  Mohammed  Akber     Lictum 

Saheby*  the  Madras  High  Court  held  that  when    pro-       

perty  is  devoted  to  religions  charitable  purposes,  it  is 
usual  for  the  appropriator  to  lay  down  rules,  for  suc- 
cession to  the  o£B.ce  of  trustee,  and  upon  those  rules, 
whether  they  are  in  writing  or  have  to  be  inferred  from 
evidence  of  usage,  the  question  of  succession  depends. 
Should  no  rules  be  laid  down,  the  power  of  appointing 
is  vested  in  the  appropriator  during  his  life,  and  upon 
his  death,  it  is  vested  in  his  executor ;  or  should  he  have 
left  no  executor,  in  the  magistrate  and  sovereign  power 
that  is  to  say,  in  the  court.' 

When  the  w&kif  has  provided  that  the  appointment  to 
the  towUut  shall  be  made  by  his  children  and  among  his 
children,  there  are  some  who  are  minors,  the  Kazi  may 
authorise  those  who  are  adults  to  make  the  appointment 
on  behalf  of  the  minors  as  well  as  their  own,  or  may 
associate  some  person  with  them  to  represent  the  minors. 

According  to  Ab&  Yusuf ,  the  wfiJdf  is  entitled  to  make 
changes  in  the  tovlivJt  even  should  he  not  have  expressly 
reserved  to  himself  the  power  of  doing  so.* 

In  the  Anfa-ulrwasdil  it  is  stated  from  EJiassdfy  that 
when  a  person  has  made  a  wakf  of  two  pieces  of  lands, 
and  appointed  two  mutwallis,  and  subequently  at  his 
death  appoints  Zaid  as  his  executor,  Zaid  will  be  a  mut- 
waUi  with  them ;  and  if  Zaid  appoints  Amr  as  his  exe- 
cutor, Amr's  position  will  be  the  same  as  that  of  Zaid. 

If  a  person  appoint  two  executors  one  after  the  other 

>  8  Mad.  H.  C.  B.  p.  63. 

'  Moha/mmed  Sadik  v.  Mohammed  Alt,  All,  1  Sel.  Bep.  p,  17.  Mohammed 
Kesori  v.  Mohammed  Shah  Kiyamuddin,  5  Sel.  Bep.  p.  183  ;  Advocate-Oeri' 
eral  v.  Fatima  SuUani  Begum,  9  Bom.  H.  C.  B.  p.  19 ;  Phate  Sahib  Bibi  ▼. 
Damodar  Premji,  I.  L.  B.  3  Bom.,  p.  84  ;  Agha  Mahomed  Eusoof  Mushadee 
V.  Ahdool  Hossain  Khan,  S.  D.  A.  1857,  p.  640 ;  Het  Koontoar  y.  ChuUer- 
dharec  StTigh,  13  W.  B.  396.  *  Bat  see  seq. 
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Lkctthie     without  removing  the  first,  both  of  them  become  exe- 

vri  T  T 

^*       cutors,  for  "  among  ns,"   an  executorship  does  not  fall 

to  the  ground  of  itself.  The  appointment  of  a  second 
mutwalli  bj  the  Kazi  is  different  from  the  appointment 
of  a  second  mutwalli  by  the  wfi-kif,  for,  in  the  former  case 
both  appointments  are  valid,  and  where  both  appoint- 
ments are  made  by  the  Kazi,  the  second  appointment 
invalidates  the  first,  provided  the  first  mutwalli  becomes 
aware  of  the  second  appointment.  It  is  not  expedient 
to  appoint  to  the  otB.ce  of  mutwalli  one  who  is  a  seeker 
after  it,  but  it  is  not  unlawful. 

When  the  w4kif  dies  without  appointing  a  mutwalli  or 
leaving  an  executor,  in  that  case  the  Kazi  will  have  the 
power  of  appointing  the  superintendent  of  the  waTcf ;  so  also 
if  the  last  incumbent  in  the  o£B.ce  of  mutwalli  dies  without 
appointing  his  successor  or  an  executor,  the  appointment 
rests  with  the  Kazi ;  the/a^wa  is  according  to  this  principle 
and  the  All^mah  Kd^em  has  decided  according  to  it. 

The  last  mutwalli  has  the  power  of  nominating  his 
successor  onlj  when  the  w&kif  has  made  no  provision 
regarding  the  succession  to  the  office.  If  the  wakif  has 
declared  that  the  office  shall  descend  in  the  lineal  male 
line  in  a  particular  family,  none  of  the  incumbents  will 
have  the  power  of  changing  the  course  of  descent.  Or, 
if  the  w^kif  has  declared  that  after  A,  B  should  succeed 
to  the  office,  A  has  no  power  to  appoint  C* 

Generally  speaking,  the  power  of  directing  the  sale  or 
mortgage  of  ii^afc/*  properties  is  vested  in  the  Chief  Kazi. 
Nor  has  the  Deputy  Kazi  the  power  of  setting  aside 
wakf% ;  the  power  to  do  so  is  vested  in  the  Kazi  who  is 
especially  empowered  to  that  effect  by  the  sovereign 
authority,  or  who  is  vested  with  the  general  power  of 
administering  the  estate  of  deceased  people,  to  guard  over 

^  1  Sel.  Beports,  p.  17.     J^ma-ul-Fiufulain, 
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the  estates  of  minors,  and  to  preserve  charitable  endow-     Lkcttrk 
ments.      In  the  Bahr,  however,   it  is   stated  that  the       — - 
appointment  of  Kazi  carrries  with  it  the  power  of  appoint- 
ing mutwallis,  and  administering  wakf  estates,  &c. 

As  loDg  as  there  is  a  relative  of  the  w&kif  in  existence, 
a  stranger  should  not  be  appointed  mutwalli'  for  a 
relative  is  more  benevolently  disposed  [towards  the  wfl.kif] 
and  it  is  generally  the  intention  of  the  w&kif  that  a 
relative  should  be  appointed — [provided  he  is  qualified 
for  the  office] . 

^1  cUarf  Jl  J  i^j   ^sU\  ^^\^   J  iii.^    —    wjU  111  ^M» 
cA»yi  ^^  fj  e;'^  ciiiyi  ^jy  ^aSj   »^li^j  «Af  AxJr  ai^    *j  JUj 
U^  s:;^  ^^  *4i*  o>i^t  »jy>  e^y*^!^  *A|  vfJlJoJ     '-flj  ^^  Aa.1 

Uii  *ill  U^^-^-^V  cUi  Pj  iUo.  )b  ^^  ^ji^\  ^'^  ^ 
J5;i^l/  cwyi  JUl   v^,^  e;!^  e;*  c;^   ^'  Ji^^J^^  d*3rfS  liii 

WU.   iy(^y    4^  *ii  AiU  Jll     r^  ij^-O  y i  i:;-     ^'^  C)»  C5^ 

*  9  Bombaj  H.  C.  Reports  p.  19.    Radd-ul-Mnhtar,  III,  p.  636. 
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Lk.  II  H«         In  the  Edfi-ud  Hakim  the  principle  regarding  the  pre- 

'       ferential  right  of  the  members  of  the  wflJrif 's  family  to 

the  office  of  mutwalli  is  thus  stated: — "No  stranger 
shall  be  appointed  a  mutwalli  as  long  as  there  is  to  be 
found  a  descendant  of  the  w^kif  or  a  person  belonging  to 

The    right  his  family  (aM-i-bait)  qualified  for  the  office ;  when  no 

of     members  t^i    j  i.     i»         j  ±1.  j   xi_      a 

of  the  w&kif  B  qualified  person  can  be  found  among  them,  and  the  tow- 
o^^J"l".  ^^  ^  entrusted  to  a  stranger,  and  subsequently  a  mem- 
liut,  ber  of  the  wfikif 's  family  is  forthcoming  who  is  qualified 

for  the  office,  it  shall  be  given  to  him."  The  purport  of 
this  is,  that  the  descendants  of  the  w&kif  would  be  pre- 
ferred (for  the  office  of  mutwalli)  even  though  the  wakf 
should  not  be  for  them,  as  in  the  case  of  Btwakfior 
masdjid  &c. 

In  the  HindyeV  it  is  stated  from  the  Tahziby  that  it  is 
preferable  to  appoint  to  the  mutwalliship  the  descendant, 
if  any,  of  the  person  for  whom  the  wakf  is  made,  pro- 
vided he  is  fit  for  the  office.  And  it  is  apparent  from 
this  that  the  person  for  whom  the  wakf  is  made  implies 
a  person  who  is  descended  from  the  wS,kif .  Prom  the 
term  "  preferable,"  it  is  clear  that  the  appointment  of 
a  stranger  in  the  presence  of  a  descendant  of  the  w&.kif 
is  valid.  This  view  is  not  contradictory  of  what  is  stated 
in  the  Jama-ul-Fusvlainy  which  amounts  to  this,  that 
should  the  wfi^kif  make  a  condition  to  the  efiEect  that  his 
children  and  children's  children  should  be  the  mutwallis 
of  the  wakf  in  succession  to  each  other,  in  that  case  the 
Kazi  has  no  power  to  appoint  an  outsider  without  finding 
any  breach  of  trust  on  the  part  of  the  wfikif 's  descendant. 
Should  the  Kazi  appoint  an  outsider  to  the  office  of 

'  The  Alamgiri  is  meant  here.  ^ 
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mutwalli,  in  supersession  of  a  descendant  of  the  wdkif  ^5^^?^" 
without  any  lawful  reason,  such  person  shall  not  become  -;— 
mutwalli.  Therefore,  what  is  stated  in  the  Hindyeh 
relates  to  a  case  where  the  w&kif  has  made  no  provision 
about  the  appointment  of  mutwalli  from  among  his  de- 
scendants. The  author  of  the  Khairiyeh  supposes  that 
the  appointment  of  an  outsider  in  the  presence  of  a  de- 
scendant of  the  w&kif  is  necessarily  bad ;  this  view  is 
wrong  as  explained  above.  It  is  only  where  the  w&kif 
has  made  a  condition  that  the  office  shall  be  confined  to 
the  members  of  his  family  that  the  Elazi  cannot  appoint 
an  outsider.^ 

But  even  where  there  exists  a  condition  to  that  effect, 
an  outsider  may  be  appointed,  if  there  is  no  fit  and  proper 
person  to  be  found  among  the  descendants  or  relatives 
of  the  wfiiif ,  and  a  descendant  or  relative  of  the  wikif 
succeeding  to  the  office  of  towliut,  if  he  proves  himself 
unworthy  or  commits  a  breach  of  trust,  can  be  removed, 
and,  in  the  absence  of  any  other  member  of  the  wSJdf 's 
family  qualified  to  take  his  place,  an  outsider  can  be 
appointed,  for  when  the  w&kif  himself  can  be  removed 
for  breach  of  trust,  a  fortiori  other  people  can  be  removed 
also  for  misbehaviour.  In  a  case  where  a  descendant 
or  relative  or  a  neighbour  of  the  w&kif  is  not  willing  to 
accept  the  office  without  a  salary,  and  an  outsider  is 
willing  to  accept  it  without  a  salary,  the  Kazi  should 
see  whose  appointment  would  be  most  beneficial  to  the 
wakf  and  who  is  the  fittest  for  the  appointment. 

Should  the  mutwalli  in  his  lifetime  and  in  health 
appoint  another  in  his  place,  the  appointment  will  be 
lawful  and  valid,  if  the  mutwalli  has  obtained  the  tow- 
Hut  with  that  condition  "  in  a  general  manner."  In  that 
case  the  mutwalli  so  appointing  another  person  in  his 

1  Badd-nl-Maht&r,  III,  p.  636. 
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LicTTj»«     place  will  not  be  able  to  remove  the  latter,  unless  tbe 
y^-      lim,  in  confiding  the  trust,  empowered  him  to  assign 
the  trust  to  another,  and  also  to  remove  the  trustee. 

As  regards  the  appointment  by  the  mutwalli  of  a  kdim 
mokdm  or  substitute  in  his  place,  the  restriction  men- 
tioned above  refers  to  the  appointment  of  a  permanent 
and  substantive  substitute,  who  would  occupy  the  posi- 
tion and  exercise  the  full  powers  of  the  mutwalli,  in  fact 
succeed  him  in  the  office.  Such  an  appointment  can  only 
be  made  by  the  mutwalli  on  his  death-bed  or  in  death- 
illness.  This  restriction  does  not  apply  to  the  appoint- 
ment of  a  deputy  or  agent.'    And  in  the  Fatah  it  is  stated 

>  10  C.  L.  B.  p.  510.    See  also  6  W.  B.  p.  277. 
fy^  ^:yo  jr^  ^^^UU  ^iifc    ^^    «a»>J|  ^J>j*»   iVi^ij  *i  J/yJT 

ii^j  aLs^^^\J  ^^isJ\J\  ^yj  aUj  Jj^i  ^^j)j  jOu-o^ 

JJUyi  giJi^Ur  aiiyiy  ^^Ia»i*#^  ^  JyJ\  uu-^lJi  fjis 

^liUUij  UK   tyi  ^  <ji^|  JiliU  iUs'b   ^r;Jtei»   J^*?^!;' 

^-UU  V^ii^  u^jilt^  js  ji  A)jSj 

tt;i»  tit  J^yiS  «^3^  (^t  J  *fcA  fJtt^^  f^Jy  ^  J^  ^^j^^ 
e;it  lit  ^Hj  J>J|  iSIUj^  e^    tAry  JiT^  ^  ^  JbT^f  At 

%^  c;l  ill    aJ>*  iflUiJI   Ux^  ai*^(i   o*i*-if|  ,^   JihU\iS 

e,tj  c5t  (  ill  J  Ai^S  )  oU  ^j^l  dn^ly  vfUi  ^  jl^f,  JyJi  ^^IkJfAJ 

AJJA.  ^^^Hl  Ai*-"  ^  ^ji^  jyli  A^^  ^Ajlf  Ub  Ai  u^^l  e;iJ^ 

Aiy)  Jblic  43,4>  ^^  ^  j:^,  aI^   •^J^  J  **^t  ^  ^*0|  ^yV 
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that  tlie  mntwalli  is  empowered  to  appoint  exich  persons     Lbctum 

as  deputies,  as  are  able  to  discharge  the  duties  connected       ' 

with  the  office,  or  which  are  incumbent  on  the  mutwalli. 
The  mutwalli  has  the  power  of  removing  his  deputy  and 
appointing  another  in  his  place.  If  the  mutwalli  becomes 
insane,  the  appointment  of  his  deputy  becomes  vacated 
of  itself;  and  the  Kazi  becomes  entitled  to  appoint  a 
substitute  for  the  mutwalli.  This  applies  to  all  cases, 
both  where  the  mutwalli  has  been  appointed  by  the  Kazi 
and  by  the  w&kif . 

Where  the  appointment  of  the  mutwalli  is  **  general,'*^ 
the  mutwalli  has  the  power  of  assigning  the  trust  to 
another,  not  otherwise.* 

As  regards  the  meaning  of  the  term  "  general "  the  com-  Meaning 
mentator  seems  doubtful.  "  Probably,"  he  says,  "  it  means  "  general." 
that  if  the  wd,kif  or  Kazi  make  a  condition,  at  the  time 
of  appointing  the  mutwalli,  that  he  should  have  the  power 
of  transferring  the  trust  to  another  and  substituting  that 
other  in  his  own  place,  by  a  sanad-i-wakf  or  wasiuty 
should  necessity  arise  for  it,  such  a  condition  would  carry 
with  it  the  power  on  the  part  of  the  mutwalli  to  appoint 
another  mutwalli  during  his  lifetime.    When  he  has  once 

^uHy^^^.f>Ji^^y^uh^  ^i^jiy  fit  ^^  Ui|  ^  «3Ua.  ,^ 

u^  J  mj\  ^i  i^  ix^\  ^i  31  ^s^  o^i  {jpyo  ^  Aji; 
4^  j>*  Ai  ^^yi  t,(^j  j^v  ^y^  ***  e^-*  *ij*u  ^jj 


»  Eadd-ul-Muhtar,  III,  p.  637. 


s  Taken  from  the  Anfa-ul-wasdil. 
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Lectube     exercised  the  power,  he  cannot  cancel  the  appointment.  If 

^'       the  appointment  of  the  mutwalli,  or  the  assignment  to  him 

of  the  trust,  is  not  ^>«J^i|  J^  j^^  or  general  in  its  nature 
as  staled  above,  in  other  words  when  the  mutwalli  does  not 
possess  general  powers,  he  cannot  assign  the  trast  to 
another  "  in  health,"  whilst  capable  of  discharging  the 
functions  of  the  office ;  but  [if  there  are  no  provisions  in 
the  wakfnamah  regulating  the  mode  of  succession,]  he 
can  appoint  a  successor  in  death-illness.^  The  reason  of 
this  is  stated  by  Xazi  Khan  to  consist  in  the  fact  that 
the  mutwalli  is  in  the  position  of  an  executor,  and  like  an 
executor  he  has  the  power  of  appointing  on  his  deathbed 
another  executor  in  his  place  to  perform  the  functions 
which  appertain  to  him.  As  an  executor  has  no  power 
to  resign  the  executorship  which  he  has  once  accepted, 
without  the  permission  of  the  Xazi,  so  a  mutwalli  cannot 
withdraw  from  a  trust  without  such  permission.  The 
appointment  of  another  mutwalli  bj  one  who  does  not 
possess  general  powers,  without  the  leave  of  the  Xazi, 
is  tantamount  to  a  withdrawal  of  the  incumbent  from 
office,  yet  he  remains  responsible,  unless  the  appointment 
or  transfer  of  the  trust  is  subsequently  confirmed  by  the 
Kazi. 

When  a  condition  is  made  in  the  wakfnamah  that  upon 
the  death  of  each  mutwalli,  the  power  of  appointing  his 
successor  will  rest  with  the  judge,  a  mutwalli  cannot 
appoint  a  successor  to  himself  either  in  health  or  illness. 
And  upon  the  decease  of  each  incumbent,  the  Kazi  shall 
appoint  a  successor. 

The  wfikif  has  the  power  of  removing  the  mutwalli  only 
when  he  has  reserved  a  power  to  that  effect  and  the 
fatwa  is  according  to  this  rule. 

*  1  Sel.  Rep.  p.  17.     Sec  Appendix. 

'  Badd-nl-Muhtar,  p.  638.    There  is  a  difference  between  Abik  Yoanf 
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If  the  wfitif  has  appointed  no  mutwalli,  and  the  Kazi     ^yj^ 

has  appointed  one,  the  w4kif  has  no  power  to  remove  the       

person  appointed  bj  the  Kazi. 

When  an  allowance  is  fixed  for  a  person  in  the  wakf- 
namah,  and  it  is  declared  that  npon  his  death  such 
allowance  shall  go  to  another,  if  the  person  for  whom 
the  allowance  is  fixed  assigns  his  interest  to  a  third 
person,  apon  the  decease  of  the  original  beneficiary,  the 
allowance  shall  go  to  the  person  appointed  by  the  wdJdf 
and  not  to  the  assignee  of  the  original  beneficiary. 

K  a  person  make  a  wakf  and  appoint  Abdullah  the 
mutwalli  thereof,  and  declare  that  upon  Abdullah's  death, 
Zaid  shall  be  the  mutwalli,  Abdullah  has  no  power  to 
devise  the  mutwalliship  to  another,  and  Zaid  will  be  the 
mutwalli  notwithstanding  any  appointment  made  by  Ab- 
dullah. And  All&mahal-Hanouti  has  held  that  when  a 
person  has  declared  that  the  towliut  of  any  wakf  should 
be  given  to  the  ^^  most  discreet  of  his  descendants  ;  and 
one  of  them,  being  the  mutwalli  for  the  time,  appoints 
his  son-in-law  as  the  mutwalli  and  dies,  the  towliut  shall 
nevertheless  go  to  such  person  among  the  descendants  of 
the  w&kif  as  fulfils  the  condition  in  the  wakf namah."  Any 
appointment  contrary  to  the  terms  of  the  wakf  or  condi- 
tions laid  down  by  the  wfliif  are  invalid.  There  is  no 
authority  to  show  that  the  servitors  of  the  mosque  can 
remove  the  mutwalli,  though  the  mutwalli  can  remove 
them  for  unfitness  or  misconduct  or  any  fault.^ 

and  Mohammed  on  this  point.  AhU  YnBof  holds  that  the  w4kif  is  abso- 
lutely entitled  to  remove  the  mutwalli  appointed  by  himself  whether  he 
has  reserved  the  power  or  not.  Mohammed  differs,  holding  that  it  is 
only  when  the  w&ldf  has  reserved  the  power  that  he  can  remove  the 
mntwalli,  without  any  misfeasance ;  and  the  fatwa  is  according  to  Mo- 
hammed's view  ;  Taahih-ul-kudilri  by  AlUmah  al-K&sem  ;  see  the  case  of 
Hidayaturmissa  v.  Afzal  Uossain,  2  N.  W.  P.  Bep.  p.  420. 
*  Badd-ul-Mnhttbr,  III,  p.  639. 
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Lrctur*         The  person  who  bailds  the  mosqae  has  a  better  title 

'       to  appoint  its  muezzin  and  imam  than  the  congregation, 

but  should  the  congregation  appoint  a  better  and  more 
qualified  person,  their  appointment  would  be  preferred. 

In  the  appointment  of  imam  and  muezzin  to  a  mosque, 
when  there  is  no  mutwalli,  the  power  of  nomination  and 
appointment  is  given  to  the  wd.kif 's  descendants  and  the 
members  of  his  family,  preferentially  to  others.  This  is 
the  view  stated  in  the  AsKbdh. 

In  the  matter  of  building  and  repairing  a  mosque  the 
person  who  has  erected  the  mosque,  and  his  descendants, 
are  preferred  to  the  congregation  or  outsiders.  This  is 
according  to  the  Anfa^td^wasail. 

If  the  wfiJdf  makes  a  condition  that  the  administration 
should  devolve  on  "the  most  intelligent"  {'^Jy)  it 
implies  the  most  intelligent  among  his  descendants;  and 
according  to  a  fatwa  of  Munla  Abu  Saood,  if  there  are 
two  of  them  equally  intelligent,  they  both  should  be 
associated  together  in  the  office.  In  the  Nahr\  however, 
it  is  stated  from  the  Asadf  that  if  the  wfiJdf  has  declared 
that  the  towliui  should  be  for  the  most  qualified  (  d^t  ) 
among  his  children,  and  there  are  two  equally  qualified, 
the  towliut  shall  go  to  the  one  who  is  the  oldest  in  age,  and 
in  this  there  will  be  no  distinction  of  sex.  And  if  among  the 
two,  one  is  very  pious  and  the  other  is  best  acquainted 
with  the  aSairs  of  the  waif  and  its  management,  the 
towliut  should  be  given  to  the  latter,  if  he  is  trust- 
worthy. The  commentator  adds  that  the  dictum  in  the 
Nahr  particularizes  the  view  of  Abu  Saood,  for  it  declares 
that  when  excellence  is  required  to  be  joined  with 
intelligence,  and  there  are  two  equally  intelligent  and 
virtuous,  regard  is  to  be  paid  to  age.  And  according  to 
the  Bahr  (after  the  Zahiria,)  if  all  the  descendants  are 

^  Nahr-i-FAik. 
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equal  in  integrity  and  piety,  in  learning  and  uprightness     ^5?^™ 

and  age,  the  one  who  is  best  acquainted  with  the  affairs       

of  the  wakf  and  is  most  capable  to  discharge  the  duties 
connected  with  the  trust,  whether  male  or  female,  is  to  be 
preferred.  According  to  the  Bahry  rushd  or  intelligence 
refers  to  the  ability  to  perform  the  work  and  honestly  to 
discharge  the  duties  of  the  office.'  In  the  Asddf  also,  it 
is  stated  that  when  two  of  the  descendants  are  equally 
qualified,  so  far  as  the  qualities  of  the  mind  are  con- 
cerned, the  towlmt  will  go  according  to  seniority ;  and  the 
fact  that  one  is  a  male  and  the  other  a  female  will  make 
no  difference.  But  the  person  best  acquainted  with  the 
business  of  the  wakf  will  be  preferred.  In  the  IsmaUya 
there  is  a  dictmn  to  the  effect  that  where  two  people  are 
equally  qualified  in  all  respects  a  male  is  to  be  preferred 
to  a  female. 

When  the  wdkif  declares  that  the  UnvUui  should  be 
Tested  in  the  ''  fittest "  among  his  children,  and  there 
is  no  fit  person  to  be  found  among  them,  the  Kazi  has 
the  power  to  appoint  a  stranger  to  the  office  until  such 
time  as  a  proper  person  among  the  w&kif's  descendants 
can  be  found.  If  among  the  children  there  is  a  properly 
qualified  person  and  he  is  absent,  and  there  is  no  one 
else  among  them  to  take  his  place  until  his  return,  the 
Xazi  has  the  power  to  appoint  a  stranger  to  be  his  sub- 
stitute until  he  returns  to  take  the  office.  If  there  are 
two  children,  one  more  qualified  than  the  other,  the  one 
who  is  the  fitter  of  the  two  should  take  the  office,  and 
after  him  should  come  the  other. 

The  words  ndzir,  kyum  and  mutwaUi  used  separately, 
convey  one  and  the  same  meaning,  vis.,  the  administrator 
of  a  trust.^  But  it  often  happens  that  at  the  time  of 
appointing  a  mutwaJU,  the  wfikif  also  appoints  a  nazir, 

1  Radd-al-Mahtar,  III,  p.  666.  '  Badd-al-Mahtar,  HI,  p.  667. 


264  THE   APPOINTMENT   OP  THE   MUTWALLI. 

^vm**     a    supervisor    over    the    mutwalli.     In    that  case,   the 

n^ir    has    no  power  over  the  disbursements,   but  his 

duties  would  be  simply  of  a  controlling  and  supervising 
character,  and  the  mutwalli  shall  not  make  disbursements 
without  the  knowledge  or  permission  of  the  nd^zir.  The 
same  principle  applies  to  a  nd^zir  appointed  over  an 
executor ;  as  a  matter  of  fact,  the  principles  which  apply 
to  the  duties  of  mutwallis  and  n&zirs  in  the  case  of 
wakfs  are  taken  from  the  principles  of  the  law  relating 
to  the  duties  of  executors. 

Though  there  be  a  condition  to  the  efPect  that  the 
mutwalli  cannot  be  removed  under  any  circumstance, 
even  though  guilty  of  misconduct,  the  mutwalli  can  be 
removed  if  proved  guilty  of  misfeasance. 

The  builder  of  a  mosque  is  the  person  who  has  a  pre^ 
ferential  title  to  appoint  the  officers,  such  as  imam, 
muezzin  &c.,  for  the  service  thereof,  and  this  is  the  ap- 
proved doctrine.  If  the  person  appointed  by  the  w&kif 
is  incompetent  or  unfit,  the  congregation  have  a  right 
to  select  a  more  fit  person. 

The  Kazi,  as  the  general  superintendent  of  all  charities, 
in  his  capacity  of  the  representative  of  the  Sultan,  has  the 
power  of  empowering  the  mutwaUi  to  grant  leases  for  a 
longer  period  than  provided  for  by  the  wdkif .  K  no 
term  is  limited  by  the  w&kif ,  it  is  discretionary  with  the 
mutwaUi  to  grant  a  lease  for  any  term  which  may  prove 
advantageous  to  the  wal^.  Generally,  a  lease  of  a  house 
should  not  exceed  a  year,  and  of  land  a  period  of  three 
years ;  but  the  application  of  the  principle  will  depend 
on  the  proper  discretion  of  the  mutwalli,  the  requirements 
of  the  wakfy  and  the  custom  of  the  locality.  The  jurists 
of  Balkh  and  Abii  Lais  have  held  that  even  when  there 
is  no  restriction  in  a  wakfnamah,  the  mutwaUi  should 
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not  lease  lands  for  more  than  3  years  without  the  leave  of     ^!5?n" 
the  Kazi.i    And  the  fatwa  is  according  to  this  view.  

A  person  who  alleges  to  be  beneficially  interested,  joint- 
ly with  others,  in  a  waA/*  property,  the  character  of  which 
is  in  dispute,  is  entitled  to  sue  for  its  recovery,  if  it  is  mis- 
appropriated, with  the  leave  of  the  Xazi,  without  any 
difference  of  opinion.  If  he  sues  without  such  leave, 
there  are  two  opinions  regarding  the  question.  But  the 
more  correct  view  is  that  he  cannot  sue  for  the  posses- 
sion of  the  property,  because  he  is  only  entitled  to  an  in- 
terest in  its  income.  A  person  who  is  the  sole  beneficiary 
may  sue  without  such  leave. 

When  there  are  several  people  entitled  to  the  benefit  of 
a  wakfy  some  of  them  may  sue  the  others  for  embezzle-^ 
ment. 

Some  of  the  persons  interested  may  sue  on  behalf  of 
the  entire  body  even  without  leave  of  the  Xazi,  when  the 
property  is  admittedly  wakf.^ 

A  person  who  is  only  beneficially  entitled  in  a  trust- 
property  has  no  power  to  lease  the  same,  unless  he  is  the 
mutwalli  thereof,  or  has  been  empowered,  in  the  absence 
of  a  mutwalli,  to  do  so  by  the  Eazi. 

If  the  deed  of  wakf  is  lost  and  the  conditions  and  the 
mode  of  disbursement  connected  with  it  are  unknown,  its 
application  will  be  to  such  objects  as  are  in  accordance 
with  existing  usages  and  customs. 

Property  purchased  by  the  mutwalli  out  of  the  wakf 
funds  becomes  wakf  without  any  express  declaration,  sub- 
ject to  the  same  conditions  as  the  original  trust-property. 

^  The  Kazi  ia  the  curator  aud  guardian  of  the  interests  of  persons  who 
are  dead  or  absent  or  unborn,  of  the  poor,  the  indigent,  as  well  as  the 
custodian  of  the  property  of  a  deceased  person  and  of  things  which  are 
picked  np. 

'  Tliis  branch  of  the  sabjoct  will  bo  mure  fully  truatod  iu  a  lat^r 
chapter. 
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Lrctdbb     for  him,  either  out  of  the  allowance  of  the  mutwalli  or 

VIII. 

'       from  the  general  funds.^ 

Similarly  the  Kazi  has  no  power  to  remove  an  executor 
appointed  by  the  deceased  merely  on  the  complaint  of 
anybody  without  proof. 
ReaponBibi-  ^y  j^gg  gngtained  by  the  wakf  through  the  wilful 
matwaiii.  neglect  of  the  mutwalli  shall  be  made  good  by  him.  It  is 
doubtful,  however,  whether  a  gratuitous  mutwalli  would 
be  liable  for  any  loss  which  is  occasioned  merely  through 
neglect  to  the  wakf. 

A  mutwalli  cannot  contract  debts  for  the  traftf  unless 
they  are  made  in  consequence  or  in  pursuance  of  the 
directions  given  by  the  w&kif .  The  mutwalli  cannot 
create  any  charge  on  the  wakf  estate  or  incur  liabilities 
for  which  the  toakf  estate  might  be  liable,  unless  such 
charge  is  created  or  debt  is  incurred  under  express  powers 
given  by  the  wftkif .  This  restriction  does  not  apply  to 
the  powers  of  the  executor,  for  it  is  lawful  for  him  to 
contract  debts  for  the  necessaries  of  the  minors  confided 
to  his  charge,  and  the  infant  and  his  estate  would  be 
liable  for  such  debts  as  are  incurred  bond  fide  by  the 
executor  for  the  infant.'  But  the  wakf  cannot  under 
any  circumstance,  in  the  absence  of  any  provision  in  the 
wakfnamah  to  that  effect,  be  made  liable  for  any  debt 
contracted  by  the  mutwaUi  on  his  own  responsibility. 
A  debt  contracted  by  the  mutwalli  is  his  personal  debt. 
Should  it  become  necessary  to  incur  a  debt  for  the  wakf 
or  to  create  a  charge  on  the  estate,  the  mutwalli  can  only 
do  so  with  the  sanction  of  the  Kazi  previously  obtained.^ 
This  principle  does  not  refer  to  such  debts  which,  owing 
to  the  exigencies  of  society,  must  necessarily  be  contract- 

^  After  the  SSiass&f  and  Anfa-nl-Wasiil. 

'  Badd-nl-Habtar,  III  p.  649. 

'  Aooording  to  Ahu  La%» ;  See  seq»  On  alienations. 
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ed  from  day  to  day  for  the  due  discharge  of  the  works  of     Licturb 
the  tmst;  for  example,  a  debt  to  the  oilman  for  the  oil  to       — 
light  the  mosque,  to  the  baker  to  supply  bread  for  the 
students  of  a  madrassa,  all  these  can  only  be  paid  at 
periodical  intervals.    The  wakfeebsAe  must  remain  liable 
for  such  necessary  debts. 

The  mutwalli  has  no  power  to  create  an  incumbrance 
on  the  wakf  property  without  the  sanction  of  the  Xazi. 

If  the  mutwalli  has  advanced  money  to  the  wakf  estate 
for  the  purpose  of  protecting  the  interests  of  the  wakf^ 
he  can  repay  himself  out  of  the  profits  of  the  wakf  pro- 
perty coming  into  his  hands.*  But  when  the  mutwalli 
has  any  claim  against  the  wakf  estate  for  advances 
made  by  himself,  he  has  to  establish  such  claim  by  valid 
proof,  otherwise  it  will  not  be  maintainable.  The  mut* 
walli  is,  therefore,  bound  to  keep  clear  distinct  accounts 
of  his  expenses  with  vouchers  and  other  proofs ;  in  which 
case  a  claim  for  any  credit  given  by  the  mutwalli  to  the 
wakf  would  be  maintainable,  and  such  advances  will  be 
liquidated  out  of  the  rents  and  profits  of  the  wakf  jpro* 
perty.  But  the  wakf  estate  cannot  be  charged  with  any 
debt  either  to  the  mutwalli  or  anybody  else,  without  the 
sanction  of  the  Kazi  previously  obtained. 


Section  m. 

THE  LEASE  OF  WAKF  PEOPERTT. 

The  jurist  Abft  Jafar^  says  that  where  the  wd,kif  has     Lease  of 
made  no  provision  in  the  wakfnamah  about  the  grant  of  ^rty.^'^ 
leases   in   respect   of  the  ti^afcf  property,  the  mutwalli  is 
authorised  to  grant  a  lease  thereof,  subject  to  the  condi- 
tion that  he   should  not  lease  a  house  for  a  longer  term 

>  Badd-ul-Mohtar  UI,  p.  660.  >  Kazi  Khan. 
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Lbotttbi  tlian  one  year  (unless  it  is  customary,  or  would  be  to  the 
— ^'  advantage  of  the  wakf  to  do  so ;)  for  a  long  lease  is  apt 
to  giye  rise  to  confusion  in  the  enjoyment  of  rights. 
And  he  may  not  giye  a  longer  lease  of  land  for  cultiySf* 
tion  on  the  average  for  more  than  three  years,  unless  it  is 
for  the  advantage  of  the  wakfy  and  is  done  with  the  sane* 
tion  of  the  Kazi.  When  there  is  a  provision  in  the  wakf- 
namah  relating  to  the  grant  of  a  lease  of  the  land  for  a 
term  of  one  year,  and  the  mutwalli  grants  a  longer  lease, 
the  Kazi  shall  consider  whether  it  is  to  the  benefit  of  the 
wakf.  If  it  be  not,  he  can  set  it  aside.  The  jurist  Abft 
Bakr  Mohammed  ibn  Fazl  and  Imam  Abu'l  Hassan  Ali«- 
as-Sugdi  are  agreed  on  this  point.  But  the  jurist  Abd 
Lais  makes  no  distinction  between  houses  and  lands  and 
declares  that  a  mutwalli  may  validly  grant  a  lease  for 
three  years  of  all  kinds  of  property  without  the  sanction 
of  the  Kazi. 

The  judge,  however,  can  authorise  the  grant  of  a  lease 
for  any  term  which  may  in  his  discretion  be  advantage- 
ous to  the  waif.^ 

^*  If  an  executor  or  guardian  leases  the  property  be- 
longing to  his  ward  without  the  proper  customary  rent, 
or  if  a  mutwalli  acts  in  that  manner  in  respect  of  wdkf 
property,  in  all  such  cases,  according  to  the  illustrious 
Imam  A\A  Bakr  Mohammed  ibn  Fazl,  the  lessee  will  be 
regarded  as  a  ghdsib  (embezzler ;)  but  Khass&f  holds  that 
he  will  not  be  treated  as  a  wrong-doer  but  will  be  liable 
for  the  proper  customary  rent.  And  the  fatwa  is  accord- 
ing to  this  latter  view." 

A  lease  given  by  a  mutwalli  is  not  cancelled  by  his 
death. 

The  lessee  of  wahf  properties  can  plant  trees  or  make 

^  See  also  DalrympU  v.  KhMmdkar  Aseeztd  Idamy  S.  D.  A.,  1868,  p.  586 ; 
Shoojat  All  ▼.  Zume^r-itoddeen,  5  W.  &.  158. 
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erections  on  the  land  leased  to  him,  provided  such  act     ^^^^^ 

does  not  in  any  way  injuriously  affect  the  property,  but       

he  cannot  dig  a  reservoir  or  tank ;  even  the  mutwaUi's 
permission  would  justify  his  doing  only  such  acts  as  are 
beneficial  to  the  trust  property.^ 

The  lessee  can  remove  such  erections  as  he  has  built 
with  his  own  money,  provided  their  removal  does  not 
damage  the  property.  If  it  does,  the  lessee  will  not  be 
entitled  to  remove  such  erections. 

Begarding  erections  on  ioaJcf  lands,  the  following  rules 
are  applicable : — 

"  If  the  mutwalli  of  the  waJef  erects  the  building,  with 
the  property  of  the  wakf  or  the  income  of  the  trust- 
property,  the  building  becomes  the  property  of  the  wdkff 
whether  the  erection  be  for  the  wakf  or  for  himself,  or 
whether  it  was  erected  generally  without  any  specific 
purpose.    If  the  erection  was  made  with  his  own  money 
or  materials,  but  it  is  erected  for  the  wakfj  or  generally, 
then  also  it  belongs  to  the  wakf  property,  unless  the 
w&kif  himself  is  the  mutwalli  and  the  erection  is  made 
without  any  expressed  purpose,  in  which  case  it  remains 
his  property,  as  is  stated  in  the  Zakhira,    K  the  mutwalli 
erects  the  building  with  his  own  money  for  his  own 
etpeddl  purpose  and  keeps  evidence  of  the  fact  that  it  is 
erected  for  such  purpose  out  of  his  own  fwndsy  it  will  remain 
his  property,  and  this  is  what  is  stated  in  the  Kunia  and 
Mujtaha. 

When  a  person,  other  than  the  mutwalli,  erects  a  build- 
ing on  wakf  property,  for  the  use  of  the  wakf  (though 
temporarily  and  with  the  object  of  taking  it  back),  if  the 
erection  is  made  vnth  the  permission  of  the  mutwalli, 
it  becomes  wakf  The  same  is  also  the  case  when  the 
erection  is  made   without  the  mutwaUi's  permission,  but 

1  BaddolMnhtAr,  III,  p.  650. 
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Lecture     for  the  use  of  the  waif ;  but,  where  the  building  is  erected 

^'       for  the  private  purposes  of  the  person   erecting  it,  or 

where  it  is  made  generally  without  any  expressed  object, 
it  will  be  lawful  for  him  to  remove  it,  provided  no  loss 
accrues  to  the  wakf  property  in  the  removal.  In  the 
FatdwaA-Kazi  Khan,  it  is  stated  that  if  a  person  plant 
trees  in  a  mosque  they  become  the  property  of  the 
mosque.  If  a  mutwalli  wei*e  to  lease  the  waif  lands  to 
his  father  or  son*  it  would  not  be  valid  unless  the  rent  is 
higher  than  is  usually  current,  as  in  the  case  of  an 
executor,  who  cannot  sell  the  property  of  a  minor  unless 
at  a  higher  price. 

If  the  w&kif  has  made  a  condition  that  no  lease  shall 
be  granted  for  more  than  one  year,  and  it  appears  that  a 
longer  lease  is  good  for  the  trust  estate,  then  the  mut- 
walli should  apply  for  leave  to  the  Xazi  to  grant  a  longer 
lease  and  should  act  according  to  the  Xazi's  directions. 


Section  IV. 


THE  EULES  OP  TOWLIUT  ACCOEDING  TO  KAZI 

KHAN. 

According  to  Abu  Tusuf ,  consignment  to  a  mutwalli  is 
not  necessary  to  constitute  a  valid  wakf  though  it  is  ac- 
cording to  Mohammed.  Abft  Tusuf  holds  that  the  towliut 
remains  for  the  wakif  even  though  he  has  made  no  condi- 
tion to  that  effect,  unless  he  has  appointed  somebody  else. 

The  jurists  of  Balkh  have  adopted  the  opinion  of  Abfi 
Yusuf,  and  our  jurists  (that  is  of  Bokhara)  have  adopted 
the  views  of  Mohammed.' 

*  The  principle  wonld  inclnde  any  relative  or  connection. 
'  The  jurists  of  India  follow  AbA  Yoauf. 
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When  a  person  makes  a  wakfy\  and  at  the  time  of  his  Lkctubi 
death  appoints  a  person  to  be  his  execntor  without  men-  — ' 
tioning  anything  about  the  wakf,  such  executor  shall  be 
nerertheless  the  mutwalli  of  the  wakf.  If  a  person  ap- 
point an  executor  solely  for  the  wakfj  according  to  Ab& 
Yusuf  ,  he  will  be  executor  of  the  wahf  alone,  though  ac* 
cording  to  Abfi  Hanif a  he  will  be  an  executor  generally. 

If  the  w&kif  makes  a  condition  at  or  before  the  de- 
livery of  the  property  to  the  mutwalli,  that  he  reseryes  to 
himself  the  power  of  removing  the  mutwaUi  or  changing 
the  property,  in  that  case  he  may  do  so,  but  not  other- 
wise according  to  Mohammed.'  According  to  Abft 
Yusuf  he  may  do  so  without  any  reservation  of  power. 

If  a  person  make  a  wakf  and  appoint  another  as  the 
mutwalli  thereof,  and  also  make  it  a  condition  that  such 
mutwaUi  shall  not  have  the  power  of  appointing  by  testa- 
ment his  successor,  such  condition  would  be  vaUd. 

If  a  man  in  health  were  to  make  a  wahf  of  his  land  for 
the  poor  and  consign  the  same  to  a  mutwalli ;  and  sub- 
sequently at  the  time  of  his  death,  were  to  tell  his  execu- 
tor to  give  out  of  the  produce  of  the  land,  certain  shares 
to  so  and  so,  and  to  do  whatever  the  executor  thinks  best 
with  it,  and  the  executor  acts  up  to  the  w&kif 's  instruc* 
tions  it  will  not  be  valid,  for  the  wahf  was  complete  from 
the  outset,  and  the  w&kif  had  no  power  to  make  any 
alteration  unless  he  reserved  the  power  to  himself. 

If  a  person  make  a  wdkf  during  his  lifetime,  but  do 
not  appoint  a  mutwalli  thereof  even  when  death  comes 
upon  him,  but  appoint  an  executor,  such  executor  will 
be  the  executor  as  well  aa  the  mutwalli  of  the  wahf. 
This  is  according  to  Abii  Yusuf  and  the  faiwa  is  accord- 
ing to  him. 
If,  however,  the  w&kif  appointed  a  mutwalli  for  the 

*  The  foltvoa  on  this  point  ia  according  to  Mohammed. 

35 
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^vin"*     waft/"  during  his  lifetime,   bis  executor  will  not  be  the 

mutwalli  of  the  wakf.    There  is  great  difference  of  opi>» 

nion  among  the  jurists  whether  the  AJd^mayid^  can, 
upon  the  decease  of  the  mntwalli  of  the  mosque,  appoint 
another  mutwalli  in  his  place  without  the  order  of  the 
Elazi.  The  more  correct  opinion,  however,  is  that  such 
appointment  will  not  be  valid,  although  the  person  so 
appointed  if  he  has  discharged  any  duties  connected  with 
the  trust  and  incurred  lawful  expenditure,  will  not  be 
liable  for  the  same.^ 

But  when  there  in  a  wakf  in  favour  of  specific  indivi- 
duals limited  in  number,  an  appointment  made  by 
them  unanimously  of  a  proper  person  would  be  valid 
without  the  order  of  the  Eazi,  but  it  is  preferable  to  lay 
the  matter  before  the  Kazi  to  appoint  a  man  whom  he 
considers  fittest  for  the  post.  The  (modern)  juristts  hold 
that  in  these  times  it  is  not  necessary  to  apply  to  the 
Kazi  for  sanctioning  the  appointment  of  mutwalli,  as  the 
Eazis  of  our  times  have  proved  themselves  not  trust- 
worthy. Nevertheless,  the  congregation  of  the  mosque 
have  no  power  to  appoint  a  mutwalli,  without  informing 
the  Kazi  and  obtaining  his  sanction  to  the  appointment,  in 
other  words  without  ascertaining  the  opinion  of  the  Kazi. 

A  supervisor  is  not  entitled  to  spend  any  portion  of 
the  money  of  the  wakf,  for  that  work  is  entrusted  to  the 
mutwalli ;  and  the  supervisor's  duty  is  to  superintend  and 
protect  the  interests  of  the  waif. 

If  a  person  in  his  (death) -illness  were  to  direct  his 
executor  to  spend  out  of  the  rents  of  his  house  ten  dirhems 
every  month  in  the  purchase  of  food  and  to  distribute  the 

'  The  congregation. 

'  It  will  be  Been  that  according  to  the  Badd-nl-Mnht&r  this  view  has 
been  abandoned  by  the  modem  lawyers,  who  hold  snch  appointments 
yalid. 
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same  among  the  poor,  the  house  would  become  wakf.    In     ^^^Jj^" 

other  words,  it  would  be  tantamount  to  his  declaring       

that,  ^^  I  have  constituted  my  house  a  wakf  after  my  death 
for  the  poor." 

It  is  lawful  for  a  mutwalli  with  the  income  of  a  wakf 
to  erect  shops,  houses  i&c,  which  may  yield  profit  to  the 
wahfj  as  all  this  is  for  the  benefit  of  the  wakf.  All  pro- 
perties purchased  by  the  mutwalli  out  of  the  proceeds  of 
the  wakf  become  part  of  the  wakf  and  are  subject  to  the 
same  legal  incidents  as  the  original  wakf  estate.  And  the 
mutwalli  will  not  be  entitled  to  dispose  of  them  without 
the  sanction  of  the  Elazi. 

If  the  directions  of  the  w&kif ,  or  the  rules  for  the  ad- 
ministration of  the  trust  cannot  be  ascertained,  the  mut- 
walli should  ascertain  the  practice  of  his  predecessor  and 
act  accordingly.  The  mutwalli  is  not  entitled  to  under- 
take any  expenditure  utterly  inconsistent  with  the  origi- 
nal character  of  the  wakf,  for  example,  a  mutwalli  of  a 
mosque  is  not  entitled  to  purchase  cloth  from  the  funds 
of  the  mosque  and  distribute  the  same  among  the  poor ; 
and  if  he  does  so,  he  will  be  liable  to  pay  the  money  from 
his  own  pocket. 

If  a  mutwalli  contract  a  debt  for  the  purchase  of  ne- 
cessary articles  for  the  mosque,  when  there  is  no  money 
of  the  mosque  in  hand,  in  other  words,  if  he  has 
purchased  goods  for  the  wakf  intending  to  pay  for  the 
same  on  realizing  the  rents  thereof,  or  if  he  has  paid  for 
the  same  from  his  own  pocket,  he  is  entitled  to  pay  the 
debt  when  the  rents  come  into  his  hands  or  recoup  him- 
self as  the  case  may  be. 

The  mutwalli,  however,  is  not  entitled  under  any  cir- 
cumstance to  create  any  incumbrance  by  way  of  mort- 
gage upon  the  wakf  property.  Nor  can  the  beneficiaries 
hypothecate  ti^oj^  property.    Accordingly,  if  the  mutwalli 
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Lkctusb     mortgages  the  wakf  property  and  the  mortgagee  takes  pos- 
,  session  of  the  same,  he  will  be  liable  for  the  customary 

rent  thereof. 

In  the  same  way,  if  a  mutwalli  sells  certain  ijoakf 
lands,  and  subsequently  the  sale  is  set  aside  by  the  Kazi, 
the  purchaser,  if  he  takes  possession  of  the  said  lands, 
will  be  liable  for  mesne  profits,  calculated  upon  the 
customary  rates. 

If  a  person  finds  a  trove  belonging  to  the  wakfy  the 
mutwalli  may  give  something  out  of  the  same  to  the 
finder  if  he  is  poor. 

A  mutwalli  may,  when  suffering  from  death-illness  en* 
trust  the  towliut  to  another  person,  that  is,  appoint  a  mut- 
walli in  his  stead,  for  the  mutwalli  is  like  an  executor, 
and  the  executor  is  empowered  to  appoint  an  executor  to 
the  original  testator. 

If  some  portion  of  the  building  of  the  wakf  is  so  dila- 
pidated as  to  endanger  the  safety  of  others,  and  the 
neighbours  insist  upon  the  mutwalli  repairing  the  same, 
and  it  happen  that  the  mutwalli  has  no  funds  wherewith 
to  repair  the  building,  he  can  with  the  permission  of  the 
Eazi,  contract  a  debt  for  that  purpose.  Debts  can  be  in- 
curred by  the  mutwalli  only  when  there  are  no  wdkfixmds 
in  his  hands  to  meet  the  requirements  of  the  wakf.  The 
mutwalli  is  authorized  to  deduct  from  the  wakf  income 
any  sums  spent  by  him  legitimately  for  the  purposes  of 
the  wakf  out  of  his  own  pocket. 

If  a  person  make  a  wakf  of  his  lands  for  the  poor,  with* 
out  specifically  providing  for  the  cost  of  repairs  or  culti- 
vation,  the  income  wiU  nevertheless  be  first  employed  in 
paying  the  khiraj  or  tax,  and  then  for  the  payment  of  the 
cost  of  collection,  maintenance,  repair,  cultivation  and 
such  like  matters,  and  the  residue  (after  defraying  the 
said  costs)   will  be  applied  for  the  poor,  a.  g.j  if  the 
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wahf  consists  of  lands  covered  with  date  trees,  the  mut-     Lbctubc 

VIII. 

walli  should  first  pay  out  the  expense  of  planting  new       ' 

date-trees  and  keeping  up  the  old  ones,  for  making  walls 
and  dams,  so  that  the  fruit-trees  may  not  be  exhausted 
or  killed.  If  any  portion  of  the  land  dedicated  is  uncul* 
tnrable,  the  mutwalli  should  take  from  the  income  the 
expense  of  rendering  it  fertile.  If  bams  for  storing 
grain,  or  reservoir  for  storing  water  be  necessary  for  the 
irrigation  of  the  lands,  the  mutwalli  is  entitled  to  spend  a 
portion  of  the  income  for  that  purpose.  If  the  wahf  land 
is  contiguous  to  the  city,  and  it  is  more  profitable  for  the 
wakf  that  it  should  be  let  to  tenants  than  be  used  for 
cultivation,  the  mutwalli  may  erect  buildings  for  tenants 
or  let  the  land  to  them  without  buildings. 

Mohammed  says,  that  if  the  wakfhmdB  become  uncul- 
tumble,  and  cease  to  yield  any  income,  and  the  mutwalli 
can,  with  its  price,  get  another  piece  of  land  yielding  more 
profit,  it  is  proper  that  he  should  do  so ;  that  is,  he  should 
[with  the  requisite  permission,]  sell  the  land  and  with  its 
price  buy  another  piece.  But  if  the  land  is  far  away 
from  towns  so  that  buildings  will  not  yield  any  profit,  he 
may  not  erect  buildings.  Abu  J&far  has  held  that  when 
the  w&kif  has  made  no  provision  regarding  the  mode  in 
-which  the  land  should  be  used,  the  mutwalli  is  autho- 
rized to  use  the  land  to  the  best  advantage  for  the  cestui 
qvi  trust,  but  he  cannot  g^ve  a  long  lease,  without  the 
sanction  of  the  Kazi. 

If  a  w&kif  has  made  a  condition  that  the  mutwalli 
shall  not  grant  a  long  lease  of  the  wakf,  and  people  are 
not  willing  to  take  a  short  lease  thereof,  and  it  is  to  the 
advantage  of  the  wakfthsit  a  long  lease  should  be  given, 
the  mutwalli  should  prefer  the  matter  before  the  Eazi, 
who,  if  he  deems  necessary,  can  make  an  order  to  that 
effect,   "for  the  Kazi  is  the  guardian  of  the  poor."     If 
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LscTuu     the  w&kif  has  made  a  condition  that  the  mutwalli  shall 

*       not  grant  a  long  lease  unless  he  deems  that  it  would  be 

productive  of  great  benefit  to  the  cesim  qui  trusty  the 

mutwalli  can  g^ve  the  lease  in  case  of  necessity,  without 

reference  to  the  Kazi, 

If  a  man  make  a  waJcf  of  some  property  and  declare 

that  the  mutwalli  may  give  the  income  thereof  to  whom- 

Duorationary  soever  he  likes,  or  may  apply  the  proceeds  thereof  accord- 

^'^'^***      ing  to  his  discretion,  it  is  lawful, — and  the  mutwalli  may 

give  it  to  both  rich  and  poor.^ 

>  Though  in  the  oase  of  these  diaoretionary  tmsta,  the  adminiatration 
of  the  ioakf  is  left  to  the  discretion  of  the  trastee,  still,  "  the  power  is 
aooompanied  with  a  dnty  and  meant  to  be  exercised,"  and  the  Kasi  will 
compel  the  mntwalli  to  apply  the  income  to  charitable  purposea  ;  oomp. 
Lewin  on  Trusts,  p.  530. 
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CHAPTER  IX. 


Section  I. 
THE  POWERS  OP  THE  WAKIP. 

According  to  AM  Yusuf ,  it  is  lawful  for  the  appropria-     Libotubb 
tor  to  reserve  the  profits  and  income  as  weU  as  the  (e<miiM»sd.J 

management  thereof  for  himself ;  and  the  fatwa  is  ao-        

cording  to  him/ 

It  is  also  lawf nl  for  the  w&kif  to  make  a  condition  to 
the  effect  that  the  wakf  premises  may  be  exchanged  for 
other  property  or  sold,  and  the  proceeds  thereof  invested 
for  the  purposes  of  the  wakf  in  other  lands  or  investments, 
with  which  the  objects  of  the  tmst  may  be  carried  oat. 
With  reference  to  the  reservation  of  the  profits  by  the 
w&kif  for  his  personal  benefit,  the  commentator  observes 
that  the  w&kif  has  the  power  of  reserving  the  profits 
wholly  or  partially." 

The  result  is  that  according  to  AbA  Yusuf ,  a  dedica^ 
tion  in  favour  of  one's  self  is  valid,  whilst  according  to 
Mohammed  it  is  invalid. 

According  to  Abii  Yusuf  a  person  may  dedicate  in 
favour  of  his  slaves. 

There  is  a  statement  in  Eazi  E!han  that  when  a  per- 
son makes  a  wakf  on  himself  and  another,  the  wahf  so 
far  as  regards  that  person  will  be  valid  and  not  with  re- 
ference to  himself;  and  if  he  says  that  that  person 
should  take  after  him,  the  whole  wakf  would  be  void. 

1  Fnlton'B  Beportfl,  p.  846. 

'  Aocording  to  Mohammed  the  appropriator  cannot  reseire  any  por- 
tion of  the  profits  for  himaelf . 
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LicTUBB         «  This  statement  is  founded  upon  *  weak  '  authority ; 

*       in  fact  it  is  not  recognized  as  law,   and  so  it  is  stated  in 

the  Bahr"  That  such  a  wakf  is  lawful  is  founded  upon 
the  most  distinct  authority.' 

"  The  fatwa  is  according  to  the  doctrine  of  AM  Yusuf, 
which  has  been  adopted  by  Sadr-ush-Shaheed  and  the 
jurists  of  Balkh.  And  in  the  Bahr  it  is  stated  from 
H&wi,  that  the  doctrine  has  been  adopted  for  the  faJbma^ 
in  order  to  serve  as  an  inducement  to  people  to  make 
wakf  and  to  be  charitable."* 

As  regards  the  power  to  exchange  the  wakf  property,  for 
other  property,  the  question  resolves  itself  into  three  heads ; 

(1)  if  the  donor  has  reserved  to  himself  or  to  the  mutwallis 
generally  the  power  of  making  the  exchange,  in  such  a 
case,  the  exchange  may  be  made  without  any  question ; 

(2)  if  no  power  is  reserved,  but  the  property  yields  no 
profit,  then  the  exchange  may  be  made  with  leave  of  the 
Kazi ;  (3)  if  it  is  simply  advantageous  for  the  wakf  to 
make  the  exchange,  in  such  a  case  the  exchange  is  not 
lawful. 

The  w&kif  according  to  Ab&  Yusuf,  can  lawfully  reserve 
for  himself  the  power  of  exchange  and  Kazi  Khan  has 
said  that  this  is  correct,  and  in  another  place  that  it  is 
correct  bil-ijmaaj  by  consensus. 

A  mere  reservation  of  power  to  sell  would  lead  to  the 
invalidity  of  the  wakf  unless  the  power  of  investing  the 
proceeds  in  other  property  subject  to  the  same  trusts  is 
attached  to  it,  either  directly  or  indirectly. 

1  Badd-nl-Muhtar,  III,  p.  598. 
«  Ibid. 

^  tj^j  JJ^J 
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K  a  person  declare,  that  if  necessary  the  wakflsiml  may     ^l^Yir**^ 

be  sold  and  the  proceeds  invested  in  other  property,  all       

the  incidents  of  wakf  would  attach  to  the  new  property 
which  will  be  subject  to  the  same  conditions  as  the  origi- 
nal property.* 

The  wd^kif  may  lawfully  reserve  to  himself  the  power 
of  excluding  any  person  from  the  benefit  of  the  trust  or 
adding  to  the  number  of  the  beneficiaries  or  making 
reduction  in  their  allowances. 

Though  the  w&kif  make  a  condition  that  the  king  or 
Kazi  should  not  interfere  in  the  management  of  the  waJcfy 
still  the  Elazi  will  have  his  superintendence  over  it,  for 
his  supervision  is  above  everything.* 

A  wakf  house  situated  in  one  mahulla  cannot  be  ex- 
changed for  a  house  in  another  mahullaj  unless  the  loca- 
lity is  more  advantageous.  The  All&mah  has  laid  a 
further  restriction  on  the  freedom  of  altering  the  invest- 
ment, by  imposing  a  condition  that  the  thing  for  which 
the  wakf  property  is  exchanged,  or  the  new  investment, 
should  be  of  the  same  nature  ^  the  former  property.  In 
the  Badd,  however,  the  commentator  holds  that  there 
should  be  no  such  restriction,  as  it  is  essential  to  see 
which  investment  would  be  most  profitable.  For  exam- 
ple, a  man  may  have  made  a  wakf  of  shops  and  it  may  be 
more  profitable  to  invest  in  land  the  proceeds  arising 
from  the  sale  of  such  shops,  as  yielding  a  larger  income 
for  the  purposes  of  the  wakf.  Hence,  when  the  power  is 
vested  in  the  mutwalli  or  the  wfikif  to  dispose  of  the 
wakf  property  and  invest  the  proceeds  in  other  property 
similarly  subject  to  the  condition  of  wakfy  there  should  be 
no  such  restriction  as  to  insist  that  the  new  property 
should  be  of  the  same  character  or  nature  as  the  former 
property. 

'  Radd-ul-Muhtar,  III,  p.  599.  »  After  the  Bahr, 

36 
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Lbcttjrb         The  proceeds  of  wahf  property   may  be  invested  in 

^'       dirhems  and  dinars.    It  must  be  remembered,  however, 

that  when  an  investment  takes  the  form  of  actual  money 
there  is  a  possibility  of  the  fund  being  wasted  and  there- 
fore it  is  undesirable  to  keep  the  proceeds  of  wakf  in  that 
shape.    If,  however,  it  is  in  a  shape  from  which  profit 
can  accrue  without  loss  to  the  corptiSy  as  in  the  case  of 
Government  securities,  the  investment  is  lawful.    The 
Kazi,  and  in  certain  cases  the  mutwalli,  are  entitled  to 
override  any  condition  made  by  the  w&kif  which  is  incon- 
sistent with  the  nature  of  the  wakf  or  opposed  to  the 
requirements  of  the  very  object  for  which  the  wakf  is 
constituted.    For  example,  if  there  is  a  condition  to  the 
effect  that  the  Eazi  should  not  remove  the  mutwalli 
appointed  by  the  w&kif  or  his  successors  in  office,  the 
£azi  would  nevertheless  be  entitled  to  remove  any  mut- 
walli who  proved  himseU  unfit  or  commited  misfeasance 
or  misbehaved  himself  in  the  trust.    Or,  if  it  is  stated  in 
the  wakf  namah  that  the  mutwalli  shall  not  grant  a  lease 
of  the  wakf  property  for  more  than  one  year;  and  it 
appears  that  no  person  is  willing  to  take  a  lease  for  a 
year,  the  Kazi  has  the  power  to  authorize  the  mutwaUi 
to  let  the  land  for  more  than  a  year.    Or,  if  the  w&kif 
has  declared  that  no  alms  should  be  given  to  the  indigent 
who  derive  their  subsistence  from  a  certain  mosque,  the 
mutwalli  is  empowered  nevertheless  to  give  alms  to  such 
people.    Or,  if  he  has  provided  that  the  person  for  whom 
the  wakf  is  constituted  shall  get  fixed  rations  daily,  the 
mutwalli  may,  with  the  consent  of  the  hukdars  (bene- 
ficiaries), commute  the  same  into  money  payment.' 

The  Kazi  is  also  authorized  to  increase  the  pay  of  the 
imam  if  it  is  insufficient,  and  the  officer  is  learned  and 
religious,  {.  e.,  deserving. 

'  Tho  commentator  states  that  the  beneficiaries  are  entitled  to  ask  for 
commutation,  Badd-aI-Maht4r,  p.  601. 
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According  to  the  Zawdhir-^j-jawdhirf  whicli  is  a  com-     Lecture 

mentary  or  the  AsKbdhr^wm-Nazdir,  the  Kazi  has  the  power       

of  associating  a  mntwalli  with  the  one  appointed  by  the 
wd^f  even  though  the  w&kif  may  have  made  a  condition 
against  it,  should  the  Kazi  consider  it  would  be  beneficial 
for  the  trust  to  do  so.' 

When  the  mutwalli  or  the  w&kif  consider  it  necessary 
or  advantageous  for  the  wakfto  sell  the  property  and  in- 
vest the  proceeds  in  some  other  property,  or  to  exchange 
it  for  another  property,  he  can  only  do  so  with  the  per- 
mission of  the  Kazi  learned  in  the  law.^ 

»  Ibid,  p.  602. 

^  In  the  ordinances  of  Abil  Saood,  there  is  an  order  issued  by  the  £fadr- 
ush'Shardya  of  the  time,  in  the  jear  951  Hejira,  declaring  that  no  sale  or 
exchange  of  wakf  property  should  take  place  without  an  order  of  the 
Sultan  (or  his  representative,  the  Judge)  ;  Ibid,  p.  603. 
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CHAPTER  X. 


Section  I. 

WAKF  TO  NON-EXISTmG  OBJECTS. 

Lkcture  IX.      A  wahf  is  valid  even  thougli  made  in  favour  of  an  un- 

Wakf  to  an  born  cliild  or  a  non-existing  object.     For  example,  when 

nnhorn  child  ^  y,^j,f  ^^  jj^^^  £^1  favour  of  Zaid's  children,  (and  Zaid  has 

ora  non-exi8t-  •'  ^  ^ 

ing  object,  no  children  existing  at  the  time,)  or  to  a  mas j  id  which 
has  not  been  erected,  the  appropriation  is  valid  and  the 
rents  and  profits  will  be  applied  to  the  support  of  the 
poor,  until  children  are  bom  to  Zaid,  or  the  mosque  is 
erected.  This  is  a<;cording  to  the  Imddiah.  In  the 
Nahr-^l'fdik  it  is  stated  further,  that  when  the  object  for 
which  the  settlement  is  made  has  not  come  into  actual 
existence,  but  the  purpose  can  be  carried  into  effect,  the 
rents  and  profits  will  be  applied  to  that  purpose  so  far  as 
it  is  possible  to  do  so.  For  example,  when  a  man  makes 
a  grant  for  the  support  of  the  students  of  a  madrassa 
which  has  not  been  erected,  if  lectures  are  given  to 
students  in  any  other  building,  such  students  will  be 
entitled  to  support  from  the  wahf. 
The  appH-     The  object  of    a  wakf  may  be  non-existent  in  two 

d^ctrino^  *^n  ^^^^  ' — ^^'^^^^Vy  ^^^  beneficiary  may  be  non-existing  when 
Haiiafi  law.  the  wakf  is  made,  when  it  is  called  wahf  munkata-vl- 
awwaly  and  secondly ,  the  persons,  for  whom  the  wahf  is 
made,  may  cease  to  exist  after  the  creation  of  the  wahf^ 
when  it  is  called  wahf  munhata-^d-wasut.  Examples  of 
both  classes  of  cases  are  given  in  Kazi  Khan,  e.  j.,  a  man 
makes  a  wahf  tor  the  children  born  of  his  loins,  if  he  has 
no  children  at  the  time,  it  is  a  wakf  munhata-ul'-awwaly 
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and  the  rents  and  profits  will  be  applied  to  the  benefit  of  Lecture  ix. 
the  poor.     If  children  are  bom  to  him  afterwards,  then 
the  rents  and  profits  will  be  paid  to  them.* 

Similarly  as  stated  in  the  Asadf,  when  a  settlement  is 
made  in  favour  of  one's  walad  (child),  and  there  is  no  walad 
existing  at  the  time,  but  there  is  a  grandson,  the  income 
of  the  wakf  will  be  given  to  the  grandchild  until  a  child 
is  born  to  the  wfi>kif . 

An  example  of  the  second  or  wakf  munhatorvl-wasut 
arises  in  this  way ; — ^a  wakf  is  made  in  favour  of  two  sons 
and  after  them  in  favour  of  their  cbildren  and  children's 
children,  and  subsequent  thereto  one  of  the  sons  dies 
leaving  him  surviving  the  other  son,  it  is  a  wakf-munkator- 
ulrwasut.  In  this  case,  half  of  the  rents  and  profits  will 
go  to  the  surviving  son  and  the  remainder  to  the  poor  and 
indigent,  and  when  the  surviving  son  dies  the  entire  rent 
and  profits  will  be  given  to  his  children,^  for  the  w&kif  has 
reserved  the  interest  of  the  wakf  for  the  grandchildren 
only  after  the  demise  of  both  the  sons.  But  should  it 
appear  that  the  intention  of  the  wfiiif  was  that  the  sur- 
viving son  should  take  the  entire  benefit,  or  the  interest 
of  the  deceased  son  should  descend  to  his  issue,  effect 
would  be  given  to  such  intention. 

The  Khairiyeh  states  the  law  somewhat  differently,  viz., 
where  the  object  of  the  wakf  is  not  existing  or  ceases  to 
exist,  the  rents  and  profits  will  be  applied  to  purposes 
nearest  the  object  for  which  the  donor  intended  the  wakf 
This  view,  however,  is  not  according  to  "  us "  (that  is, 
Hanafi  doctors)  but  represents  Shfifei  doctrines.^  Ac- 
cording to  the  Sh&feis,  where  a  wakf  is  made  in  favour  of 
lineal  descendants  and  they  fail,  the  wakf  will  be  applied 
to  other  people  "  nearest "  to  the  w&kif  .* 

*  Radd-nl-Mahtar,  III,  p.  641. 
'  Ibid. 

'  Comparo  tho  Shiah  law  on  the  snbject. 

*  Ihidj  p.  C41.     Compare  the  Shiah  law  on  the  subject. 
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Lecturb  IX.  In  the  Hdwi  it  is  stated  (by  way  of  an  example)  that 
when  one  reservoir  has  become  destroyed  and  there  exists 
no  need  for  it,  the  wakfe  attached  to  it  would  be  applied 
in  support  of  other  reservoirs.* 

It  is  laid  down  in  the  Khuldsay  that  when  a  mosque  or 
reservoir  has  fallen  to  ruin  and  there  is  no  further  need 
for  them,  the  inhabitants  having  left  the  neighbourhood, 
the  wakfs  attached  to  them  will  be  applied  to  other 
mosques  or  reservoirs.'  For  the  same  reason,  if  the  Imam 
or  his  delegate  were  to  withdraw  a  piece  of  land  from  the 
Bait-ul-mal  and  grant  it  to  an  individual  for  the  con- 
struction of  a  canal  for  the  use  of  the  public,  and  subse- 
quently, owing  to  the  depopulation  of  the  country  there 
exists  no  need  for  such  a  canal,  the  grantee  does  not  ac- 
quire the  land  as  his  private  property ;  he  will  hold  it 
subject  to  the  condition  of  storing  vater  for  the  use  of 
flocks  and  cattle.  According  to  the  Shdf  eis  he  would  take 
it  absolutely. 

The  Nahr  states  thus  the  result  of  the  above  princi- 
ples : — "  according  to  us  "  *  when  the  beneficiaries  of  a 
particular  appropriation  have  ceased  to  exist,  the  pro- 
ceeds arising  therefrom  will  be  applied  to  a  wakf  of  the 
same  nature.  Consequently  the  wakfs  of  one  mosque 
will  be  applied  to  the  support  of  another  mosque,  and  of 
a  reservoir  to  another  reservoir.  To  withdraw  land  from 
the  Bait-ul-mal  is  analogous  to  the  creation  of  a  wakf. 
And,  therefore,  when  land  is  thus  withdrawn  and  given  to 

»  Ibid,  p.  642. 

'  When  the  sovereign  or  imam  withdraws  a  piece  of  land  fh)m  the 
Public  Treasury  {Bait-vl-inal),  that  is,  makes  it  rent-free  and  desig^nates 
the  purpose  to  which  the  income  derivable  from  it  should  be  applied, 
it  becomes  waJcf.  Mere  withdrawal  of  land  from  the  {Bait-ul-mal,)  or  de- 
claring it  rent-free,  does  not  render  it  necessarily  ioaJcf,  though  it  resem- 
bles in  its  nature  a  wakf, 

'  Meaning  the  Hanafis. 
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a  person  for  the  construction  of  a  canal  for  the  use  of  Lecture  ix. 
the  public,  it  will  on  the  failure  of  the  canal  be  applied 
to  the  watering  of  the  flocks  and  cattle  and  similar 
objects. 

When  a  man  makes  a  wahfoi  his  property, — a  moiety — 
in  favour  of  his  poor  kindred,  and  a  moiety  in  favour  of 
the  indigent  generally,  would  the  relatives,  in  case  of 
indigence,  be  entitled  to  share  in  any  portion  of  the  other 
moiety  9  Hillal  has  answered  the  question  in  the  nega- 
tive.   And  Ibrahim-ibn-Khfilid  Sfi«m&ni  agrees  with  him. 

But  Ibrahim-ibn-Yusuf  and  Ali-ibn-Ahmed-al-Farsi  and 
Abii  J&ier  Hindw&ni  differ,  and  hold  that  when  the  rela- 
tives become  poor  they  are  entitled  to  participate  with  the 
general  indigent.  And  it  is  stated  in  the  Nahvy  that  the 
same  is  the  view  of  the  Eazi-ul-Kuzz&t  Maul&na  Ali  al- 
Halabi,  who  wrote  his  Bisalor-irKiibra  about  the  period 
when  MauULna  Mohammed  Shah  Badema's  rule  came  to 
an  end.  And  in  the  Eazi  Ehan  it  is  laid  down  that,  ac- 
cording to  the  approved  doctrine,  when  a  waJcf  is  made  in 
favour  of  an  individual  and  the  poor  generally,  if  that 
person  subsequently  becomes  poor  he  is  entitled  to  parti- 
cipate in  the  wakf  for  the  poor.i 

According  to  Kazi  E^han,  if  a  man  were  to  make  a 
wakf  of  his  land,  a  moiety  in  favour  of  his  wife  and  the    Distribution 
other  in  favour  of  his  son  Zaid,  with   a  condition  that  o^*^"V*^^* 

wiio  and  son. 

upon  the  wife's  death,  her  moiety  would  be  wakf  for  his 
(the  grantor's)  children, — Zaid  would  be  entitled  to  parti- 
cipate in  that  moiety  also  as  one  of  the  children.  The  wife's 
moiety  would  therefore  go  to  Zaid  and  the  rest  of  the 
wfiJdf 's  children  and  Zaid's  moiety  would  be  for  him  alone. 
"  There  is  no  difference  of  opinion  on  this  point." 

When  a  wakf  building  falls  into  ruin,  the  mutwaUi  is 
not  entitled  to  sell  the  trees  planted  within  it  for  the 

'  Ibid,  p.  642. 
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Lecture  IX.  purpose  of  repairing  the  house,  but  he  can  hire  out  the 
house  and  with  the  rent  thereof  repair  the  building.  The 
conditions  laid  down  by  the  wS;kif ,  if  lawful,  are  to  be 
strictly  carried  out  in  the  same  way  as  if  they  were  the 
commands  of  the  lawgiver/ 

In  carrying  out  the  provisions  of  the  trust  the  inten- 
tion of  the  donor  must  be  solicitously  regarded,  and  in 
case  his  meaning  is  not  distinct  recourse  should  be  had  to 
evidence  to  explain  the  meaning,  and  the  inferential  shall 
be  considered  equally  with  the  actually  expressed. 

But  when  the  language  is  upon  the  face  of  it  unequi- 
vocal and  unambiguous,  no  outside  evidence  will  be  let  in 
for  the  purpose  of  altering  or  modifying  the  intention  of 
the  wiikif .  For  example,  if  the  wS.kif  has  declared  that 
he  endows  certain  property  for  his  children  who  are 
males,  no  evidence  will  be  admitted  to  show  that  he  also 
intended  to  include  females.  But,  where  from  the  lan- 
guage of  the  wS,kif  itself  it  can  be  inferred  that  he 
meant  to  include  the  females,  they  would  participate  with 
the  male  children.  In  understanding,  however,  the  mean- 
ing of  the  donor  from  the  actually  expressed  words,  consi- 
deration should  be  paid  to  the  circumstances  of  the  parti- 
cular case  and  the  customary  use  of  language  among  the 
people.* 

If  the  words  are  capable  of  two  meanings  the  construc- 
tion most  consistent  with  the  intention  of  the  wSJkif  must 
be  adopted. 

■  Badd-ol-Mahtar,  III,  p.  643.  >  Ihidy  p.  644. 
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CHAPTER  XI 


Section  I. 
PRmCIPLES  OP  CONSTRUCTION. 

When  a  man  makes  a  wakf  and  constitutes  himself  Lbctubs  ix. 
matwalli  thereof  daring  his   lifetime,  and  declares  that 
after  his  death  his  son  A.  shall  be  the  matwalli,  and 
after  him  the  fittest  and  worthiest  of  his  children,  the 
latter  '^  his  "  refers  to  A.  and  not  to  the  w&kif  • 

If  the  wakf  is  for  Zaid  and  Amr  and  his  children,  the 
prononn  "  his  "  refers  to  Amr.. 

If  a  man  constitate  a  wakf  for  his  children  and  9uch  of 
his  chUdren^s  children  as  are  maUy  the  qualification  refers 
to  the  grandchildren  and  not  to  the  children. 

Q. — ^A  person  makes  a  wakf  for  his  son  named  Hassan 
and  for  his  children  ( «»lljt ),  that  may  be  bom  subse- 
quently,  and  after  them  for  their  children  that  may  be 
male,  and  after  them  for  his  children  that  may  be 
female  and  for  their  children.  After  the  constitution  of 
the  wakf,  another  son  is  bom  to  the  w&kif  whose  name  is 
Mohammed,  and  subsquently  Hassan  dies«  Does  the  first 
his  refer  to  Hassan  or  the  wfiJdf ,  so  as  to  include  Moham- 
med in  the  wakf  f 

A. — ^The  Hanafi  Mufti  of  Egypt,  whose  name  is  Moul&na 
Shaikh  Hassan  Shamiblalieh  answers  the  question  thus, 
*^  the  pronoun  his  refers  to  the  w&kif ,  and  the  Khairiyeh 
adds  this  is  most  consistent  with  the  intention  of  the 
w&kif ;  and  it  has  been  decided  that  when  a  word  is 
equivocal  in  its  meaning  and  is  capable  of  a  double 
construction,  the  construction  most  consistent  with  the 
37 
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Lecture  IX.  intention  of  the  settlor  shonld  be  adopted ;  for  in  the  case 
put,  if  the  pronoun  is  held  to  refer  to  Hassan,  the  wfiJdf 's 
own  child  will  be  excluded."* 

"  The  expression  Inshanillah  is  a  proviso,  an  istisTia"^ 
but  it  is  not  equivalent  to  iUa  (but).  According  to  the 
Shdf eis,  a  proviso  refers  to  the  whole  document  and  not  to 
the  immediate  provision  only.  According  to  the  Hanafis, 
it  refers  only  to  the  last  condition,  provided  it  can  be 
separated  from  the  other  conditions,  otherwise  to  all. 
For  example,  if  a  man  were  to  say  I  make  my  house  wakf 
for  my  children  and  my  garden  for  my  brothers,  but 
should  they  go  away  it  shall  cease,  the  proviso  refers  to 
the  condition  regarding  the  brethren. 

But  if  he  had  said,  *^  I  make  this  house  wakf  for  my 
children  and  children's  children,  but  if  they  go  away  it 
will  cease  to  be  wafcf,"  the  proviso  would  be  general. 
Among  the  Hanafis,  if  a  person  make  the  necessity  of  a 
qualification  a  necessary  condition  to  receive  the  bene- 
fits of  a  wakfy  the  qualification  refers  to  the  persons 
in  immediate  connection  with  whom  the  condition  is 
mentioned.  But  if  it  is  clear  that  the  qualification  refers 
to  all  it  will  have  effect  given  to  it  generally.  For 
example,  if  a  person  make  a  waJtf  for  his  indigent  children 
and  his  children's  children,  ihe  qualification  of  indigence 
is  restricted  to  the  children  alone.  But  if  he  said  the 
wakf  is  for  his  children's  children  who  are  indigent,  it 
refers  to  both. 

According  to  the  Sh&feis,  the  qualification  would  refer 
to  all  in  any  case. 

If  a  person  should  constitute  some  portion  of  his  pro- 
perty a  sadkahrir^moukoofa  for  Abdullah  and  Zaid,  the 

»  Ibid,  p.  669. 

*  When  the  settlor  makes  nse  of  the  expression   "  Inshi- Allah,"  in  con- 
nection with  any  proyision,  it  mnst  be  regarded  as  precatory. 
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income  will  go  to  these  as  tenants  in  common,  and  when  ^*cturb  lx, 
one  of  them  dies  his  share  would  go  to  the  poor,  and 
upon  the  demise  of  both  of  them  the  entire  rent  and 
profits  would  be  given  in  charity.  Similarly,  when  a 
wakf  is  in  favour  of  a  class  {Jcowm),  the  rents  and 
profits  will  be  divided  among  them,  according  to  their 
number  as  tenants  in  common.  And  on  the  death  of 
any  one  of  them  his  share  will  be  given  in  charity  to 
the  poor.  When  the  appropriation  is  made  in  favour 
of  ^^  the  child  of  Abdullah,"  without  mentioning  a  num- 
ber, the  children  of  Abdullah  will  take  as  joint-tenants 
and  so  long  as  there  is  any  one  of  his  issue  living,  no- 
thing is  to  be  given  in  charity  to  the  poor.  When  two 
persons  are  named,  e.  gr.,  Zaid  and  Amr,  and  it  is 
provided  that  Zaid  should  get  a  half  and  Amr  two* 
thirds,  the  whole  is  to  be  divided  into  seven  parts, 
as  in  the  case  of  the  increase  {amJ)  in  inheritance, 
of  which  three  are  to  be  given  to  Zaid  and  four  to 
Amr.  When  a  settlement  is  made  in  the  following 
terms : — ^'  to  Zaid  a  half  and  to  Amr  a  third  '^  each  is 
to  have  the  portion  mentioned  for  him  and  the  remainder 
is  to  be  divided  equally  between  them*  When  the  wflJdf 
makes  the  settlement  in  these  words — ^^  My  land  is  a 
aadkah  appropriated  for  Zaid  and  Amr  and  to  Zaid  out 
of  it  a  third  or  a  hundred  dirhems,"  and  is  silent  as  to  the 
other,  Zaid  shall  get  what  is  mentioned  for  him,  ^'  and 
the  remainder  is  for  him  of  whom  nothing  has  been  said." 
And  so  in  all  other  cases  where  one  is  named  and  silence 
is  preserved  with  regard  to  the  other.  When  the  w^if  has 
provided  that  each  of  the  beneficiaries  should  get  a  spe« 
cific  sum,  and  owing  to  loss  of  income,  none  of  them  can 
get  the  exact  amount,  the  actual  income  will  be  divided 
in  proportion  to  their  respective  allowances*  But,  when 
the  income  more  than  covers  the  allowances,  the  excess 
shall  be  shared  by  them  equaUy. 
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iiBCTTEB  IX.  When  the  appropriation  is  for  a  class  of  persons 
(kowm)  and  they  all  reject  it,  the  produce  is  for  the  poor. 
But  where  only  some  reject  it,  the  whole  of  the  produce 
shall  go  to  those  who  do  not  reject,  if  the  designation 
under  which  the  settlement  is  made  is  generic  and  the 
term  applies  to  them  all ;  but  if  the  name  is  inapplicable  to 
them,  the  share  of  those  who  reject  passes  to  the  poor. 
Thus  when  thew&kif  has  said  ^^  to  the  children  of  Abdul- 
lah" and  some  of  them  reject,  the  whole  is  for  those  that 
accept.  But  if  he  were  to  say  **  to  Zaid  and  Amr."  and 
Zaid  rejects,  his  share  passes  to  the  poor. 

An  appropriation  by  a  person  during  his  last  illness  is 
valid  to  the  extent  of  one-third  of  his  estate,  unless  it  is 
assented  to  by  his  heirs.  When  the  appropriation  ex- 
ceeds the  one-third  and  is  not  assented  to  by  the  heirs, 
it  is  void  as  to  the  excess.  When  a  person  makes  his 
land,  ^^  a  BodkaK^  appropriated  to  Almighty  Grod,  for  his 
child  and  child's  child  and  his  nasi  for  ever,  so  long  as 
there  are  any,  and  after  them  for  the  necessitous,"  and 
this  land  falls  within  a  third  of  his  property,  its  produce 
will  be  divisible  among  all  his  heirs  according  to  their 
shares  in  his  heritage ;  and,  accordingly,  if  he  leave  a  wife 
and  children,  an  eighth  wiU  be  given  to  his  wife,  or  if  he 
leave  both  parents  and  children,  a  sixth  is  to  be  given  to 
his  parents, — ^the  remainder,  in  either  case,  being  divisible 
among  the  children,  in  the  proportion  of  two  shares  to  a 
male  and  one  share  to  a  female.  This  is  the  case  when 
the  w&kif  has  left  children  of  his  own  and  no  grand- 
children. But  when  he  leaves  him  surviving  both  chil- 
dren and  grandchildren,  the  other  circumstances  of  the 
case  being  the  same,  the  produce  is  to  be  divided  accord- 
ing to  the  number  of  the  children  and  grandchildren, 
{.  €.,  per  capita^  and  the  portions  of  the  children  in  this 
division  are  to  be  divided    among  them  according  to 
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the  rules  of  mheritance,  and  the  portions  of  the  grand-  Lectubb  ix. 

children  are  to  be  divided  among  them  eqnallj.    And 

when  the  children  of  the  loins  are  exhausted,  the  produce 

will  be  divided  among  the  grandchildren  and  their  nasi, 

the  widow  and  parents  taking  nothing.    If  the  land  in 

question  "  does  not  come  out "  of  the  third  of  the  wfiiif 's 

estate,  but  the  wakf  thereof  is  assented  to  by  the  heirs, 

it  is  lawful  in  respect  of  the  whole  property  dedicated, 

and  its  income  wiU  be  divided  among  the  children  in 

equal  shares  (without  any  preference  of  the  male  over 

the  female),  to  the  exclusion  of  the  wife  and  the  parents 

who  wiU  take  nothing.    But  if  the  heirs  do  not  assent  to 

the  dedication,   it  wiU  take  efPect  as  a  wakf  for  the 

poor  with  respect  to  the  portion  forming  one- third  of  the 

w&kif 's  estate,  and  the  income  will  be  divisible  among  all 

the  heirs  according  to  the  rules  of  inheritance ;  and  on 

the  extinction  of   the   appropriator's   descendants  the 

produce  of  that  portion  will  be  given  to  the  poor. 

When  a  wahf  is  created  during  the  last  illness  and 
legacies  are  also  made,  they  will  have  operation  given  to 
them  out  of  one-third  of  the  estate. 

If  one  should  say  "  The  produce  of  this  my  land  is  to  be 
given  after  my  death  to  the  child  of  Abdullah  and  his 
nasl,^'  it  is  a  bequest  of  the  produce.  And  in  like  manner, 
when  one  has  said  "Detain  (^r**^  )  it  after  my  death 
on  the  child  of  AbduUah,"  or  "  My  land  after  my  death 
is  settled  on  such  a  one  and  his  nasi,  and  is  not  to  be 
sold,"  all  these  expressions  constitute  a  bequest  of  the 
produce.  But  if  he  were  to  say,  "  My  land  after  my  death 
is  settled  on  the  poor  or  is  a  hubs  on  the  poor  '^  this  would 
be  a  lawful  wahf. 

If  a  man  were  to  declare,  "  This  my  land  is  a  sadkah  set-  ^f^ngj^o! 
tied  on  my  child  (waZod),"  the  produce  is  for  the  chUd  of  tion  a«cord- 
his  loins,  males  and  females  taking  equally ;  and  so  long  as  ISLngin. 
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Lecture  IX.  there  is  in  existence  one  child  of  his  loins,  the  produce  is 

to  him  or  her  only.    When  there  no  longer  remains  one 

of  the  generation  {batn)^  the  produce  is  to  be  expended  on 

[XJnlesa      the  poor,  nothing  being  allowed  to  the  child  of  a  child. 

the  intention  .  V^ 

can  be  infer-  fiut  if  he  had  uo  child  of  his  loins  at  the  time  of  the 
^ndchii-  ^  settlement,  and  there  was  then  a  child  of  a  son,  the  pro- 
dren  Bhouid  ^t;^qq  jg  to  the  sou's  child,  nonc  of  the  generations  below 
him  participating  with  him,  for  the  child  of  a  son  in 
the  event  of  there  being  no  child  of  the  loins  comes 
into  his  place.  The  child  of  a  daughter  is  not  included, 
according  to  the  Zdhir-ur-Bawdyety  which  is  correct.  If 
after  this  he  should  have  a  child  of  his  loins,  the  future 
produce  is  to  be  expended  on  such  child.  When  there  is 
no  child  of  the  first  or  second  generation,  but  there 
happens  to  be  a  third,  a  fourth  and  a  lower  generation, 
the  third  generation  and  those  below  them  participate 
together,  even  though  there  should  be  many  of  them. 
Everything  that  has  been  said  of  the  words  **  my  child  " 
is  applicable  to  words  ^^  child  of  such  an  one." 

If  one  should  say,  ^^  This  my  land  is  a  sadkah  settled  on 
my  child,  and  child  of  my  child,''  the  child  of  his  loins, 
and  the  child  of  his  child  in  existence  on  the  day  of  the 
settlement,  and  those  who  are  bom  afterwards  are  in- 
cluded, and  the  two  generations  participate  in  the  pro- 
duce ;  but  none  below  them  are  included,  nor  the  children 
of  daughters,  according  to  the  Zdhir-^r^Rawdyet :  and  the 
fatwa  is  in  accordance  with  it.  And  if  he  should  say, 
**  upon  my  child,  and  child  of  my  child,  and  child  of  the 
child  of  my  child,"  mentioning  three  generations,  the 
produce  is  to  be  expended  upon  his  children  for  ever,  so 
long  as  there  are  any  descendants,  and  is  not  to  be 
applied  to  the  poor :  while  one  remains  the  wakf  is  to 
that  one,  and  the  lowest  among  them,  the  nearer  and 
more  remote  being  alike,  unless  the  appropriator  say  in 
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making  the  wakf,  "  the  nearer  is  nearer,"  or  say,  "  on  my  Lectpbe  ix. 
child,  then  after  them  on  the  child  of  my  child,"  or  say, 
^^  generation  after  generation  "  {bcdnan  badd  batn)y  when 
a  beginning  must  be  made  with  them  with  whom  the 
appropriator  has  began. 

If  he  should  say,  ^^  This  my  land  is  a  aadkah  settled  on 
my  children  {a/wldd,)  "  aU  generations  are  included  on  ac* 
count  of  the  general  character  of   the  name ;  but  the 
whole  is  to  the  first  generation  while  any  remain ;  and 
when  they  are  exhausted^   to  the  second ;  and  when  they 
are  exhausted,  to  the  third  and  fourth  and  fifth,  all  these 
generations  participating  in  the  division,  and  the  nearer, 
and  more  remote  being  alike.    If  he  should  say,  *^  I  have 
settled  it  on  my  children,"  and  he  has  only  one  child  at  the 
time  of  the  produce,  half  of  it  will  be  for  that  child  and 
half  to  the  poor.    But  if  the  words  were  **  on  my  child," 
and  he  has  only  one,  the  whole  of  the  appropriation  is  for 
that  child.  So,  also,  when  he  has  had  several  children  and 
they  have  failed,  leaving  only  one  remaining.    A  man 
appropriates  an  estate  by  the  words,  ^^  sadkah  on  his  two 
children,  and  when  they  fail  then  upon  the  children  of 
both,  and  the  children  of  the  children  of  both  for  ever 
so  long  as  there  are  descendants,"  and  one  of  the  children 
dies  leaving  a  child,  half  of  the  produce  is  to  be  expended 
on  the  surviving  child,  and  half  to  the  poor ;  but  when 
the  second  of  the  children  of  the  appropriator  dies,  the 
whole  of  the  produce  is  to  be  expended  on  the  children 
of  the  two,  and  the  children  of  the  children  of  the 
two.    If  he  should  say,  ^*  This  estate  is  sadkah  settled  on 
the  needy  of  my  children,"   and  there  is  only  one  needy 
child  among  them,  the  half  of  the  produce  is  to  be  ex- 
pended on  him  and  half  on  the  poor. 

If  a  person  should  say,  ^*  This  my  land  is  a  sadkah  set* 
tied  on  my  sons,"   and  he  has  two  or  more  sons,  the  pro- 
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LscTUBx  IX.  dace  is  to  them.  If  he  have  bat  one  at  the  time  of  the 
existence  of  the  prodace,  half  of  it  is  to  him  and  the 
other  half  to  the  poor ;  and  if  he  have  sons  and  daughters, 
the  prodace  is  to  them  equally,  according  to  Hillal,  and 
this  is  correct,  and  is  as  if  he  had  said,  ^'  Mj  land  is  set- 
tled on  my  brothers,"  having  brothers  and  sisters,  when 
all  would  participate.  And  if  he  should  say,  '^  upon  my 
sons,"  and  he  has  no  sons,  but  only  daughters,  the  pro* 
duce  would  be  for  the  poor ;  and  in  like  manner,  if  he 
should  say,  ^^  upon  my  daughters,"  and  he  has  only  sons, 
the  produce  would  be  given  to  the  poor. 

If  one  should  settle  his  estate  on  his  son,  and  his 
children,  and  their  children  for  ever,  so  long  as  there  are 
descendants,  the  produce  is  to  be  divided  among  them^ 
according  to  the  number  of  heads,  males  and  females 
being  on  an  equal  footing,  and  the  children  of  daughters 
being  included. 

If  one  should  nmke  a  settlement  on  his  nasi,  or  zureeui 
(both  words  meaning  progeny),  the  children  of  his  sons 
and  the  children  of  his  daughters  would  beincluded, 
whether  near  or  remote.  But  if  the  settlement  were  on 
one  who  is  rdaied  to  him  {m/un  yunsibo),  the  children  of 
daughters  would  not  be  included. 

A  man  declares,  ''My  land  is  sadkah  settled  on  my 
child  and  my  nasi"  the  settlement  is  valid,  and  the  males 
and  females  of  his  children  and  children's  children  are 
included ;  the  near  and  the  remote,  the  children  of  sons 
and  the  children  of  daughters,  the  free  and  slave,  being 
all  equal,  though  the  shares  of  the  slaves  belong  to  their 
master.  And  if  he  should  say,  ''  I  have  settled  it  on  my 
child  and  my  nasi"  and  he  has  a  grandchild  at  the  time, 
but  a  child  of  his  loins  is  bom  to  him  after  the  settle- 
ment, they  both  participate  in  the  benefit.  So  also,  if  he 
should  say,   ''  This  my  land  is  sadkah,  settled  on  my 
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cliildren  in  being,  and  on  my  tww/,"  a  child  subsequently  Lbcttob  IX, 
born  would  enter  by  means  of  the  word  nasi.    If  the 
words  were  "  on  my  children  in  being  and  their  nasi,**  the 
children  in  being  and  their  nasi  would  enter,  whether  the 
nasi  were  in  being  or  not,  but  none  of  his  children  who  are 
not  in  being,  nor  their  nasi,  would  be  included.     So  also 
if  he  had  said,  "  upon  my  children  in  being,  and  their 
children,  and  their  children,*'  and  there  should  afterwards 
be  bom  to  him  a  child  of  his  loins,  that  child  would  not 
be  included.    And  if  he  should  say,  "  upon  my  children 
in  being,  and  on  the  children  of  their  children,  and  their 
children,  and  their  tmwJ,"  his  children  in  being  and  their 
children  in  being  and  their  children,   and  the  children 
of  their  children  for  ever  while  there  are  any  tuisI  or  de- 
scendants, are  included ;  but  if  he  should  say,  "  upon  my 
children  in  being,  and  the  children  of  their  children,"  and 
nothing  further,  the  child  of  a  child  would  have  nothing. 
When  one  in  good  health  says,  "  I  have  made  this  my 
land  a  sadhah  appropriated  to  Almighty  God  for  ever,  for 
my  child,  and  the  child  of  my  child,  and  the  children  of 
their  children,  and  their  nasi  for  ever,  so  long  as  there  is 
any  iiasl,**  eyerj  child  that  he  had  at  the  time  of  the  appro- 
priation, and  every  child  bom  to  him  thereafter  before 
the  existence  of  the  produce,  and  child  of  the  child  for 
ever,  enter  into  the  benefit  of  the  produce  of  this  sadhah  ; 
and  if  any  of  them  should  die  before  the  existence  of  the 
produce,  the  share  of  the  person  deceased  would  fall  to 
the  ground ;  but  if  the  death  should  not  occur  till  after  the 
existence  of  the  produce,  the  person  dying  would  have  ac- 
quired a  right  to  his   share,   which  would  pass  to  his 
heirs,  the  higher  and  lower  generations  sharing  equally, 
unless  it  had  been  said  in   making  the  appropriation 
that  a  beginning  was  to  be  made  with  the  higher  genera- 
tion, and  then  the  generation  below  it.     In  that  case,  if 
38 
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Lecture  IX.  aU  of  the  higher  generation  but  one  person  shonid  die, 
the  whole  would  go  to  that  person  alone,  to  the  exclusion 
of  the  generation  below.  And  if  one  should  say,  "  for  my 
child  and  child  for  ever,  so  long  as  there  is  any  nasly^ 
without  saying  batnan  hood  haim,^  but  adding,  ^^  as  often  as 
one  dies  his  share  of  the  produce  is  to  his  child,"  the  pro- 
duce would,  before  the  death  of  any  of  them,  be  among 
the  whole  of  the  children  and  children's  children  and 
their  viasl  equally ;  and  if  one  of  them  should  die  leaving 
a  child,  the  share  of  the  deceased  would  go  to  his  child, 
who  would  thus  take  his  father's  share  in  addition  to 
that  appointed  for  himself  by  the  appropriator. 

A  man  settles  his  land  on  his  children  {awldd)  with 
an  ulterior  destination  for  the  poor,  and  some  of  the 
children  die :  their  shares,  according  to  Hillal,  are  to  be 
expended  on  the  survivors,  and  when  they  all  die  the 
produce  is  to  be  expended  on  the  poor,  and  not  on  any 
child  of  a  child.  But  if  he  had  settled  it  on  his  children, 
naming  them,  saying,  ^*  upon  such  an  one,  and  such  an 
one,  and  such  an  one,"  with  an  ulterior  destination  for 
the  poor,  and  one  of  them  should  happen  to  die,  his  share 
would  go  to  the  poor. 

And  if  a  man  should  say,  ^^  This  my  land  is  a  sadkah 
settled  after  my  death  on  my  child,  and  child  of  my  child^ 
and  their  widy^  and  should  then  die,  the  appropriation  as 
to  the  child  of  his  loins  is  not  lawful,  but  as  to  his  child's 
child  it  is  lawful.  So  long,  however,  as  there  is  a  child 
of  the  loins  living,  the  produce  is  to  be  divided  every 
year  according  to  the  number  of  heads,  and  what  comes 
to  the  child  of  a  child  is  traftf,  and  what  comes  to  a  child 
of  the  loins  is  heritage  to  be  divided  among  all  the  heirs, 
so  that  a  husband  and  wife  and  others  participate.  If  in 
these  circumstances  some  of  the  children  of  the  loins 
should  die,  the  produce  is  to  be  divided  according  to  the 
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nnmber  of  heads  of  the  children's  chUdren  and  surviving  Lfxture  ix. 
children  of  the  loins,  and  what  pertains  to  the  surviving 
children  of  the  loins  is  to  be  divided  among  all  the  heirs 
livinsr  and  dead  of  those  who  were  alive  at  the  death  of 
the  appropriator.  Hillal  has  said,  in  his  Book  on  Wakf, 
with  regard  to  a  man  who  made  a  wakf  on  some  of  his 
children,  and  mentioned  that  the  waJcf  was  during  his 
life  and  after  his  death,— that  the  words,  "  after  his 
death  "  does  not,  according  to  the  most  authentic  report, 
constitute  a  legacy  to  an  heir,  but  rather  bears  the  con- 
struction of  a  perpetuity  .1 

When  a  wakf  is  made  in  favour  of  Zaid  and    his  ^^^°^^ 
children  and  after  them  in  favour  of  the  poor,  and  Zaid  tion  from 
were  to  declare  that  the  wakf  was  in  favour  of  Amr  and  j^^^  ^^^^ 
the  poor,  his  declaration  would  not  afEect  the  interests  of 
the  children  or  the  poor.    But  the  rents  and  profits  will 
be  divided  equally  among  Zaid  and  the  children  in  exist- 
ence at  the  time,  and  half  of  Zaid's  share  would  be  given 
to  Amr. 

K  Amr  died  before  Zaid  his  share  would  be  given  during' 
the  lifetime  of  Zaid  to  the  poor.  Should  Zaid  die  before 
Amr  his  interest  in  the  profits  would  cease. 

If  the  walefis  for  Zaid  and  the  poor,  and  Zaid  makes  a 
declaration  in  favour  of  Amr  instead  of  himself,  in  that 
case  the  rents  and  profits  will  be  divided  equally  between 
Zaid  and  Amr,  and  when  Zaid  dies,  the  entire  rents  and 
profits  wiU  go  to  the  poor.  If  Amr  dies  during  the  life- 
time of  Zaid,  half  of  Zaid's  share  will  be  given  to  the 
poor.  For  when  Zaid  has  declared  himself  entitled  only 
to  a  moiety  and  Amr  to  the  remaining  moiety,  in  that 
case  Amr's  half  only  goes  to  the  poor. 

^  In  giving  the  foregoing  prinoiples  from  the  Alamgiri  (II,  pp.  474-475) 
I  have  generally  adopted  the  language  of  Baillie,  pp.  574,  575.  These 
principles  most  be  taken  subject  to  what  follows  in  the  next  section. 


\ 


300  PRINCIPLES   OP   CONSTRUCTION. 

Lecture  IX.  If  a  person  is  appointed  mutwalli  and  he  acknowledges, 
another  to  be  the  mutwalli  instead  of  himself,  the  latter 
will  be  entitled  only  to  a  share  in  the  income  of  the  ao- 
knowledgor  during  his  lifetime.  Upon  the  death  of  the 
acknowledger  the  effect  of  the  acknowledgment  ceases, 
and  the  iowliut  goes  with  all  its  adjuncts  to  the  person 
designated  by  the  w&kif . 

No  beneficiary  is  entitled  to  substitute  another  in  his 
place,  but  he  may  appoint  another  person  to  receive  his. 
allowance. 

When  there  are  two  contradictory  provisions  in  a  wakf- 
namah,  the  one  which  follows  will  be  given  effect  to, 
according  to  "  us,"  as  the  last  condition  over-rides  the 
first. 

With  reference  to  the  principle  that  when  there  are 
two  contradictory  conditions  in  a  wakfnamah,  the  second 
has  effect  given  to  it  in  preference  to  the  first,  the  Asaaf*^ 
gives  examples  of  it.  For  example,  if  in  the  beginning 
of  the  wakfnamah  the  wfi.kif  declares  that  the  sub- 
ject-matter of  the  wakf  shall  not  be  "  sold  nor  given  in 
gift  or  become  the  property  of  anybody,"  and  subsequent 
to  that  declares  that  it  will  be  lawful  for  the  mutwalli 
to  sell  the  property,  and  with  the  proceeds  thereof  to 
purchase  property  which  will  be  substituted  for  the  ori- 
ginal wakf,  in  such  a  case  the  sale  of  the  wakf  will  be 
valid,  and  the  second  condition  will  override  the  first.  Or, 
if  he  were  to  say  first,  that  the  mutwalli  may  sell  the 
wafc/*  property  and  purchase  something  else  in  its  stead 
and  afterwards  declare  that  it  shall  not  be  sold  or  given 

^  The  AsadfiB  the  work  of  Allamah  Boxhannddin  Ibrahim,  Trabnlasi, 
({.  a.,  of  Tripoli.)  Of  this  work  Moul&na  Mohammed  Amin,  the  anther  of 
the  Badd-nl-Muht&r,  speaks  thus  : — "  Should  the  exigenciea  of  this  world 
make  it  necessary  for  any  individual  to  study  the  law  of  wakft  he  shoold 
study  the  AsaAf,  as  it  is  the  greatest  authority  on  the  subject." 
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in  gift,  then  it  will  not  be  sold.  But,  when  the  two  con-  Lbctum  ix. 
ditions  are  not  contradictory,  and  it  is  possible  to  gire 
effect  to  both  of  them,  then  it  will  be  incumbent  to  carry 
out  both,  for  the  conditions  of  the  w&kif  are  like  the 
nass.  When  there  are  general  provisions  and  after  them 
come  the  details,  these  (unless  otherwise  apparent  on  the 
document)  will  apply  to  the  last  condition,  according  to 
"  us/' 

According  to  the  Shdf eis,  these  details  refer  to  all  the 
conditions,  if  the  connection  is  with  an  **  and  '*  (wait;)  ; 
but  only  to  the  last  condition,  if  the  connection  is  with 
« then." 

When  a  waif  is  made  in  health  and  the  w&kif  declares 
that  the  distribution  of  the  income  should  be  according 
to  the  Faraiz-ullah  among  his  children,  the  division 
would  take  place  among  all  the  beneficiaries,  without  dis- 
tinction of  sex,  in  equal  proportions. 

When  a  wdkf  is  made  in  favour  of  consanguine  and 
uterine  brothers,  they  take  equally. 

When  a  wakf  is  made  in  favour  of  children,  the  income 
is  to  be  divided  among  them  equally.  This  is  according 
to  Abii  Yusuf  and  the  faima  is  according  to  him.  A 
condition  in  the  wakfnamah  giving  to  one  child  a  greater 
interest  than  the  other,  or  to  the  sons  more  than  the 
daughters  is  sinful,  as  it  is  sinful  to  make  any  difference 
in  gifts.  This  is  the  opinion  of  all  leading  jurists. 
Shaik  Nuruddin  Mukaddasi,  Mufti  of  Cairo,  and  Shaikh- 
ul-Islam  Mohammed  Tahtawi,  Sh&fei  Mufti  of  Egypt, 
have  given  decisions  to  the  same  effect,  that  is,  when 
the  w&kif  makes  a  wakf  in  favour  of  a  class,  all  persons 
belonging  to  that  class  take  equally,  whether  they  belong 
to  the  same  sex  or  not,  or  whether  they  differ  in  their 
roots,  for  example,  when  it  is  in  favour  of  brothers,  consan- 
guine and  uterine  brothers  take  together  and  not  accord-  . 
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Lectubb  IX.  ing  to  their  shares  under  the  law  of  succession.  Simi- 
larly, if  a  man  were  to  say  that  in  case  of  his  dying  with- 
out issue,  the  wdkf  would  enure  to  the  benefit  of  his  re- 
latives belonging  to  the  class  nearest  to  him  in  degree, 
and  he  dies  leaving  only  one  paternal  uncle's  son  and  two 
paternal  uncle's  daughters,  the  male  and  female  cousins 
take  the  income  in  equal  shares.  The  meaning  therefore 
of  Fardiz-vlldh  is  not  that  the  division  should  be  accord- 
ing to  their  shares  under  the  law  of  inheritance,  but  ac- 
cording to  the  rule  laid  down  by  the  Prophet  in  which 
he  declared  that  no  preference  should  be  shown  in  gifts ; 
and  consequently  the  donees  will  take  equally. 

In  connection  with  this  subject,  it  may  be  observed 
that  in  the  case  of  some  deeds  of  trusts  executed  by 
Mahommedans  in  the  English  language,  an  endeavour  is 
made  to  exclude  the  operation  of  the  Mahommedan  Law 
by  the  use  of  such  expressions  as  the  following,  "any 
provision  of  the  Mahommedan  Law  notwithstanding." 
This  phrase  is  apparently  borrowed  from  the  language 
used  in  the  Mysore  Trust  Deed,  by  which  the  Government 
of  Lidia  gave  to  certain  trustees  Grovernment  securities 
for  large  amounts  to  hold  in  trust  for  various  members 
of  the  Mysore  family,  and  declared  that  "  from  and 
after  the  death  of  such  person  (m».,  the  person  in  whose 
favour  the  trust  was  primarily  created,)  provided  he  or 
she  shall  have  lawful  issue,  the  note  standing  against  his 

or  her  name  as  aforesaid shall  remain  and  be  in  trust 

for  the  widow  or  widows  and  for  the  lawful  lineal  de- 
scendants living  at  the  decease  of  the  person  so  deceased, 
who  shall  attain  to  the  age  of  eighteen  years,  the 
widow  singly  or  widows  collectively  to  take  an  eighth 
share,  and  male  descendants  to  take  double  the  shares  of 
females,  and  children  to  represent  and  take  p&r  stirpes 
the  shares  or  presumptive  shares  of  their  parents,  any 
rule  of  Mahommedan  Law  notwithstanding  &c." 
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In  this  case,  the  Government,  as  the  grantor,  was  pro-  Lkcture  ix, 
bablj  entitled  to  make  any  condition  as  to  the  mode  in 
which  the  distribution  should  take  place  on  the  death  of 
the  original  cestm  qm  tmsU  When  a  trust  of  the  same 
character  is  created  by  a  Mahommedan,  it  must  be 
treated  as  a  wakf.  But  it  only  creates  a  life-interest  in 
favour  of  the  person  first  named,  with  the  remainder 
absolutely  to  his  or  her  descendants  living  at  the  time 
of  his  or  her  death.  Such  an  estate  will  take  effect 
under  the  Hanafi  law  as  giving  an  estate  of  inheritance 
to  the  first  donee.  The  mere  fact  that  the  legal  estate 
is  vested  in  trustees  does  not  make  any  difference  in  the 
character  of  the  grant.  Under  the  Shiah  law,  the 
original  grantor  would  take  an  interest  for  life,  and  his 
descendants  living  at  his  decease,  an  estate  of  inheritance. 
Can  the  grantor,  in  either  of  these  cases,  vary  the  rule  of 
Mahommedan  Law  as  to  inheritance  P  The  words  used 
by  the  Judicial  Committee  of  the  Privy  Council  in  Tagore 
V.  Tagore^  are  in  point : — 

"  The  power  of  parting  with  property  once  acquired, 
so  as  to  confer  the  same  property  upon  another,  must 
take  effect  either  by  inheritance  or  transfer,  each  accord- 
ing to  law.  Inheritance  does  not  depend  upon  the  will* 
of  the  individual  owner :  transfer  does.  Inheritance  is  a 
rule  laid  down  (or,  in  the  case  of  custom)  recognized  by 
the  State,  not  merely  for  the  benefit  of  individuals,  but 
for  reasons  of  public  policy;  Domat,  2413.  It  follows 
directly  from  this  that  a  private  individual,  who  attempts 
by  gift  or  will  to  make  property  inheritable  otherwise 
than  the  law  directs,  is  assuming  to  legislate,  and  that  the 
gift  must  fail,  and  the  inheritance  take  place  as  the  law 

^  9  B.  L.  B.  p.  876,  see  p.  894 ;  see  also  I.  L.  B.  8  Gal.  p.  1.  In 
Nawah  Amjad  Ali  y.  Mahamdi  Begwu^  the  gift  was  to  a  person  in  existence. 
Settlements  in  fayonr  of  non -existing  objects  can  only  be  made  by  way  of 
v>akf. 
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Lecture  IX.  directs.  This  was  well  expressed  by  Lord  Justice  Turner 
in  Soorjeemoney  Dossee  v.  Denobundoo  Mullich' : — *  A  man 
cannot  create  a  new  form  of  estate,  or  alter  the  line  of 
succession  allowed  by  law,  for  the  purpose  of  carrying  out 
his  own  wishes  or  views  of  policy.'  " 

When  a  man  makes  a  wakf  for  the  sons  of  A.,  excejpting 
the  sons  residing  abroad,  and  then  some  of  the  sons  leave 
the  city  or  country,  they  lose  the  right  and  do  not  re- 
cover it  on  their  return  to  the  country.  Similarly  if  a 
wakf  is  made  for  the  children  of  A.,  engaged  in  the  per- 
suit  of  learning,  and  some  of  them  give  up  study  they  lose 
all  interest  and  do  not  recover  it  on  resuming  their 
studies,  unless  in  all  these  cases  the  wS,kif  has  declared 
that  they  would  get  back  their  interest  on  their  return. 

A  person  claiming  an  interest  in  a  wakf  created  for  the 
poor  relatives  of  the  w&kif ,  on  the  ground  that  he  (the 
claimant)  is  a  poor  relation,  is  bound  to  prove  his  right, 
firsty  that  he  is  a  kardbatdar,  and  secondly,  that  he  is  poor. 
He  cannot  subject  the  mutwalli  to  affirmation.' 

The  principle,  upon  which  persons  who  leave  a  certain 
locality  are  precluded  from  participating  in  the  benefit 
of  a  wakf  does  not  apply  to  a  case  like  the  following : — 
^^  A  man  makes  a  wakf  for  his  poor  relations  residing  at 
Bagdad,  and  some  of  them  go  and  live  at  Kuf a  and  after 
a  while  they  come  back  to  Bagdad,  [on  their  return]  they 
regain  their  right  to  share  in  the  benefits  of  the  wakf  J* 
The  reason  of  this  is  that  their  condition  should  be  re- 
garded at  the  moment  when  the  distribution  takes  place, 
as  their  poverty  forms  the  basis  of  their  claim  and  the 
object  of  the  wfikif  is  to  help  his  poor  relatives. 

When  a  man  makes  a  wakf  for  his  descendants,  and 
after  the  mutwalli  has  been  dividing  the  produce  among 

^  6  Moore's  I.  A.,  p.  656. 

'  A  wife  is  not  incladed  in  the  term  aJcriha  ;  Advocale'Qenerdl  v.  Fatinui 
Begunit  9  Bom.  Reports,  p.  17. 
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certain  of  his  descendants,  another  person  establishes  his  Li^cttm  IX. 

ri<>ht  also  to  a  share  as  one  of  the  descendants  of  the 

w§.kif ,  he  will  be  entitled  to  recover  the  past  share  if  the 

mutwalli  has  divided  the  shares  without  the  sanction  of  the 

Kazi.    The  mntwalli's  position  in  such  case  is  like  that 

of  an  executor  who,  after  paying  some  of  the  creditors, 

divides  the  remainder  of  the  testator's  estate  among  the 

poor,  and  subsequently  thereto  arises  another  creditor 

who  establishes  his  claim,  he  is  entitled  to  proceed  against 

the  executor  for  the  satisfaction  of  his  debt. 

When  a  man  makes  a  wdkf  in  favour  of  his  scms  or  his 
children,  and  there  is  only  one  child,  he  or  she  will  take 
one  half  and  the  remainder  will  go  to  the  poor,  but  if 
he  were  to  say  it  was  for  his  son  or  child,  the  entire 
produce  will  go  to  the  one  child. 

In  connection  with  this  subject,  however,  it  must  be 
remembered  that  "  the  object  of  the  wakf  depends  on 
custom  {urf)y  and  if  a  person  were  to  make  a  wafc/*  for 
his  children,  and  his  children's  children  with  the  inten- 
tion that  whosoever  among  them  may  be  surviving  should 
take  the  whole  of  the  produce,  the  entire  produce  will  go 
to  his  descendants,  though  there  may  be  only  one." 

When  a  settlement  is  made  by  a  person  in  favour  of  the 
people  of  his  bait  or  house,  every  one  is  entitled  who 
is  connected  with  him  by  ancestry  "  to  the  most  re- 
mote of  them  in  Islam,'*  without  distinction  of  creed  or 
sex,  or  the  nature  of  the  relationship.  "  The  Moslem  and 
non-Moslem,  the  male  and  female,  the  prohibited  and  the 
unprohibited,  the  near  and  the  remote  are  all  alike  in  this 
respect.  The  remotest  ancestor,  however,  is  not  includ- 
ed. But  the  child  and  parent  of  the  appropriator  are  in- 
cluded, though  not  the  children  of  his  daughters  and 
sisters  nor  the  children  of  any  other  females  besides 
these,  except  when  married  to  paternal  nephews  of  the 
39 
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LicTUBK  IX.  appropriator."  As-Sarakhsi  has  stated  in  his  commen- 
tary on  the  Siyar  Kcibir  that  the  words  *'  people  of  tiie 
house  "  when  they  occur  in  deeds  of  waif  or  wiUs  are  to  be 
construed  according  to  the  intention  of  the  testator.  If 
by  '^  house  "  he  intended  his  residence,  "  the  people  of  his 
house  "  should  be  taken  as  meaning  those  who  reside  in 
family  with  him  and  are  maintained  by  him,  though  there 
may  not  be  any  of  his  ka/rdbut  or  kindred  among  them ; 
and  if  by  '^  house  "  he  meant  nasah,  then  the  people  of  his 
house  are  all  the  recognized  children  of  his  father*  Imam 
Ali  as-Sugdi,  however,  maintains  that  if  the  person  have 
a  house  of  nasdb  like  the  Arabs,  the  words  '^  people  of  his 
house"  would  mean  the  descendants  of  his  ancestors, 
(lit.,  ihe  children  of  his  fathers)  though  they  should  not 
be  residing  in  family  with  him ;  "  but  if  he  have  no  house 
of  noMb,  they  are  those  living  in  family  with  him  and 
maintained  by  him  and  none  others,  though  they  should 
be  of  his  kindred  and  this  is  approved."  When  a  settle- 
ment is  made  on  the  people  of  the  house,  '^  those  in  exist- 
ence are  included,  and  those  who  may  come  after  them,  of 
their  children  and  children's  children." 

When  a  person  uses  the  expression  dl  or  jins,  it  is  in 
effect  the  same  as  ''  on  the  people  of  my  house  ",  and  there 
is  no  speciality  in  favour  of  the  poor,  unless  the  wakf  is 
made  specially  for  them.  The  phrase  **  on  the  poor  of 
them "  is  like  "  on  those  who  become  poor,"  and  conse- 
quently, "  the  produce  is  for  him  who  is  poor  at  the  time, 
though  he  were  rich  when  the  settlement  was  made  and 
it  is  not  restricted  to  those  who  were  rich  and  have  be- 
come poor."  If  a  woman  should  make  a  settlement  "  on 
the  aW  (people)  of  her  house  "  or  "  on  her  jmw,"  her 
mother  and  her  child  would  not  be  included."^ 

*  The  dichim  in  the  Alamgiri  that  "  when  a  woman  makes  a  settlement 
on  the  ahl  (people)  of  her  house  or  "  on  her  /mm,"  her  mother  and 
her  child  would  not  be  included,  is  explained  further  on. 
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K  a  man  should  say  "  on  the  aU  of  Abdullah,"  it  would  Lbctube  ix. 
be  for  his  wife  specially,  according  to  Ab&  Hanifa. 
HilM,  however,  has  said,  *^  We  think  it  better  to  make  it 
include  all  free  persons  of  his  family  living  together 
with  him  in  his  house  " ;  and  this  is  approved.  But  slaves 
are  not  included,  nor  Abdullah  himself  nor  persons  of 
his  family  living  in  another  house. 

AycU  comprehends  every  one  maintained  by  a  person 
whether  living  in  his  house  or  not,  and  hasham  is  synony- 
mous with  wydl.  By  ahb  are  to  be  understood  all  those  who 
are  connected  with  a  person  through  his  father,  and  the 
children  of  daughters  are  not  included  except  females 
whose  husbands  are  among  these.  And  if  one  should 
make  a  settlement  on  Zaid  and  his  akh^  Zaid  himself  being 
alive  and  having  children,  these  would  have  nothing,  for 
the  child  of  a  man  cannot  be  called  his  dkb  except  after 
his  death. 

The  following  rules  are  laid  down  in  the  Alamgbi  re- 
lating to  the  distribution  of  the  income  of  a  toahf  for  the 
poor  kindred  : — 1.  It  is  to  be  expended  in  the  first  place 
on  the  poor  of  his  kindred  and  the  surplus  only  given  to 
strangers.  2.  Poverty  on  the  day  of  the  produce  com- 
ing into  existence  is  not  to  be  regarded  but  rather  pover- 
ty on  the  day  of  distribution.  3.  The  nearest  in  kindred 
are  first  to  be  supplied,  and  then  the  more  remote,  that  is, 
the  child  of  the  loins  has  priority,  and  after  him  the  child 
of  a  child,  then  the  third  generation,  and  then  the  fourth 
and  a  lower  generation.  If  none  of  these  remain,  or 
there  is  a  surplus  after  satisfying  them,  it  is  to  be  be- 
towed  on  the  more  remote  of  the  poor  kindred  beginning 
here  also  with  the  nearest  among  them.  4.  That  to 
each  person  to  whom  a  portion  is  ^ven  something  less 
than  two  hundred  dirhems  be  ^ven,  that  is,  when  the 
wahf  is  for  the  poor  generally  and  some  of  the  kindred 


^'''.*S  pRixrirT.FS  or  coxsTRrcrroy. 
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r^  in  need.  But  if  the  vxikf  be  for  the  poor  of  a  per- 
&:  i*'s  kin^lred,  the  whole  produce  is  to  be  distributed 
an^oni^  them,  though  the  share  of  each  should  exceed 
tvro  hundred  dirhems.* 

When  an  appropriator  has  appointed  the  produce  for 
debtors  or  travellers,  or  in  the  way  of  God,  as  for  pil- 
grimage, and  some  of  his  children  or  kindred  fall  into  want, 
no  part  of  it  is  to  be  given  to  them,  unless  the  child  or  the 
reLitive  be  a  debtor  or  a  traveller  &c.,  when  also  a  begin- 
ning is  to  be  made  with  them. 

A  vahf  mav,  according  to  the  jurists  of  Balkh,  be 

E-: :  TTL?e  <rf  validly  established  by  evidence  of  reputation.*    K  the 

I"..VV;/'  \  .dedication  is  one  within  the  knowled^  of  the  general 

*  —*"''  public,  as  a  matter  of  notoriety,*  it  can  be  established  by 

the  testimony  of  witnesses,  or  it  may  be  established  by 

the  evidence  of  user  for  the  purposes  of  the  dedication. 

It  is  not  necessary  that  the  endowment  should  be  in 
writing,  or  that  the  property  should  be  delivered  over. 
A  verbal  declaration  of  the  intention  to  create  an  endow- 
ment is  sufficient  if  made  in  the  presence  of  witnesses.* 
Although  the  witnesses  to  the  fact  depose  vaguely,  yet 
their  evidence,  if  corroborated  by  circumstances,  is 
le^allv  sufficient.* 

The  imi/of  a  property  which  is  wrongly  described  in 
the  wakfnamah  is  valid,  if  it  is  clear  what  was  intended  to 
be  conveyed  in  trust.  If  the  description,  however,  is  ao 
uncertain  and  indefinite  as  to  render  it  Impossible  to  find 
out  what  was  intended  to  be  conveyed,  the  tcaif  will  not 
take  effect* 

>  Abmgiri  II,  p.  47d,  Baillie,  ^  S^  (2ad  Ed.). 

*  Kaxi  *^>'^" 

*  **  LDce  the  irai/  of  Amr  ibn  nl-As,"  (ihe  Amra  of  European  liistorj.) 

*  Doe  d.  Jan  Bibee  r.   Abdoollah   Barber,  1  Full.,  345  ;  Shorbo 
Sir^gn  r.  Ally  Boksh  Shah,  2  Hay,  415, 

&  Abol  Hasan  r.  Haji  VahamTnanl  lUflih  Karbdiai,  5  SeL  Bem  87. 
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When  a  person  makes  a  dedication  by  a  deed  and  Lecture  ix. 
afterwards  says  he  does  not  know  what  is  contained  there- 
in, and  that  he  did  not  intend  to  create  an  irrevocable 
wakfy  or  that  he  wanted  a  condition  inserted  in  it  reserv- 
ing to  himself  the  power  of  selling  the  property  when  re- 
quired ;  in  such  case,  if  it  appears  from  the  evidence  of 
witnesses  or  otherwise,  that  the  document  was  either 
read  by,  or  explained  to  the  person,  and  that  he  fully  un- 
derstood its  purport,  his  denial  will  be  of  no  avail.  And 
this  principle  does  not  apply  to  walcf  alone  but  to  all 
transactions.^ 

A  person  intending  to  make  a  wakf  of  all  his  lands  in  a 
particular  village  gives  instruction  at  the  time  of  his 
death  for  the  preparation  of  a  document  therefor.  The 
yrriter,  however,  by  mistake  leaves  out  certain  plots  of 
lands.  If  at  the  time  of  reading  the  document,  the  plots 
left  out  by  mistake  are  not  called  to  his  attention,  but 
he  says  that  he  dedicates  all  that  is  contained  in  that  vil- 
lage, the  wahfy  according  to  the  jurist  Abd  Nasr,  will 
take  effect  with  reference  to  all  the  lands.  The  same 
principle  applies  to  a  dedication  made  in  health.  The 
essential  point  to  consider  in  determining  the  question 
what  is  dedicated  and  what  is  not,  is  the  intention  of 
the  donor.* 

A  woman  instructs  her  neighbour  to  make  a  wakf  of 
her  house  to  a  musjid  with  the  condition  that  whenever 
he  should  need  it  he  may  sell  it  for  his  private  purposes, 
and  a  document  is  drawn  up  in  which  this  condition  is 
not  mentioned.  The  jurist  AbA  Jflfar  declares,  that  if  the 
document  was  read  to  the  woman  so  that  she  heard  and 
understood  it,  and  then  again  absented  to  the  wahf  the 

Kazi  Khan,  p.  826. 
'  Ibid,  p.  325. 
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hECTvnm  IX.  dedication  will  be  valid.    But  if  the  docnment  was  never 
read  and  explained  to  her,  it  will  not  be  valid.! 


Sectioh  n. 
WAKP  m  PAVOUE  OP  CHILDREN. 

If  a  person  make  a  wakf  in  f  avonr  of  his  children 
according  to  their  number  and  their  legal  shares,  and  also 
provide  therein  that  the  female  children  should  get  no 
share,  unless  they  are  widows,  and  that  after  the  children 
the  wakf  should  be  for  their  children,  and  their  children's 
children  and  their  descendants,  on  condition,  Uuit  if  any 
one  of  them  should  die  leaving  children,  his  or  her  share 
should  go  to  such  children,  the  aforesaid  condition  would 
refer  to  all.* 

If  a  person  make  a  wakf  for  his  children  {awldd),  both 
males  and  females  are  included. 

If  a  man  say  this  is  a  wakf  for  my  sons^  and  he  also 
has  daughters  living  at  the  time,  the  daughters  will  be 
included;  because  when  a  person  has  got  sons  and 
daughters,  they  are  mentioned  in  the  masculine  gender, 
and  so  also  even  should  the  children  be  all  daughters. 

But  should  he  make  a  wakf  for  daughters  whereas  he 
has  only  sons,  the  wakf  will  be  for  the  poor  and  not  for 
the  sons  [unless  it  can  be  shown  that  it  was  a  mistake 
and  though  he  used  the  term  daughters  he  meant  sons.]^ 

The  children  of  a  daughter  are  included  in  the  term 
*^  descendants ''  (^^)*  That  is,  if  a  person  make  a  waJrf 
for  his  descendants  or  posterity,  the  son's  children  and 
daughter's  children  will  both  be  included. 

>  Jhid,  p.  826. 

>  Badd-ol-Hiilitar,  III,  p.  671. 

'  The  Fenian  word  far*tmd  means  a  son,  but  in  the  oommoD  accepta- 
tion of  the  term  especially  in  its  plural  form  it  applies  to  both  nude  and 
female  offspring.  *  From  the  AtaAf. 
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If  a  man  were  to  make  a  wakf  for  the  descendants,  liBcruM  VL. 
without  mentioning  the  order  in  which  they  shonld  enjoy 
the  income  of  the  wakfy  the  near  and  the  remote  will 
take  equally,  in  other  words  the  division  will  be  per 
capita.  For  example,  if  a  man  were  to  say,  **  I  make  this 
waif  in  favour  of  Zaid's  descendants  in  perpetuity  as  long 
as  his  line  lasts,"  Zaid's  children  and  grandchildren  will 
be  entitled  to  share  equally  and  there  will  be  no  differ- 
ence between  son's  children  and  daughter's  children,  they 
will  take  equally. 

This  principle  applies  where  no  order  of  succession  in 
indicated  by  the  specification  of  the  line  or  generation 
( e^ ) .  Where  the  order  of  the  line  is  not  given  {e.  g.,  gene- 
ration after  generation  ^J^.  aaj  Ulu,)  the  rents  and  profits 
will  be  divided  equally  among  all  the  descendants,  male 
as  well  as  female,  livuig  at  the  time  of  the  distribution, 
the  one  lower  in  degree  getting  the  same  share  as  the 
one  nearest.  And  as  each  person  among  them  dies,  his 
share  merges  in  the  wakf  estate  and  the  entire  usufruct  is 
divided  among  the  beneficiaries  living  at  the  time  of  the 
division.  If  the  succession  of  lines  is  given,  that  is,  the 
waTcf,  is  in  favour  of  the  descendants  "  line  after  line  " 
hatnamr^add-baim,,  then  it  vnll  imply  that  the  nearer  line  or' 
class  takes  first  and  after  them  the  "  line  "  next  after.' 


^  KhaasAf ;  Mr.  Baillie's  note  will  be  of  interest  in  thia  connection. 

"  It  appears  from  these  oases  that  when  two  or  three  generations  are 
mentioned  separately  and  then  joined  by  the  word  "  and,"  all  the  genera- 
tions participate  together  unless  there  is  something  to  indicate  that  one  ge- 
neration is  to  take  in  snooession  to  another  when  the  first  would  have  an 
estate  for  life  in  possession  and  the  other  estates  in  tail,  as  it  is  termed 
in  England.  There  seems  to  be  no  reason  for  a  different  construction  if 
the  settlement  were  on  a  person  and  his  children.  But  "with"  denotes 
conjunction  as  well  as  "  and."  A  settlement  on  a  person  with  children,  or 
hafuntmdan  as  it  would  be  in  Persian,  ought  therefore,  it  would  seem,  to 
be  similarly  construed,  that  is,  to  him  and  them  jointly.  But  these  words 
occurring  in  deeds  of  grant  or  gift  when  accompanied  by  words  signifying 
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Lz'irjtr.  IX.  If  a  man  make  a  wakf  in  fayonr  of  his  axchtd  and  the 
av'ldd  of  his  awhid  or  in  favour  of  the  walad  of  his  walad^ 
the  daughter's  children  will  be  included. 

But  if  a  man  were  simply  to  say  that  it  was  a  wakf  tor 
his  vjalady  then  the  daughter's  children  will  not  be  in- 
cluded, for  walad  by  itself  means  his  own  child  "  and 
though  it  includes  in  the  language  of  custom  the  son's 
children,  that  is  owing  to  the  fact  that  the  son's  children 
are  descended  from  the  wakif ."* 

Allamah  Shaik  Ali  al-Mukaddasi  has  laid  down  that 
if  a  man  were  to  make  a  wakf  in  favour  of  his  walad  and 
the  walad  of  his  walady  then  his  own  children,  the  chil- 
dren of  his  sons  and  the  children  of  his  daughters  will  be 
included.  And  Khassaf  and  Kazi  Ehan  have  adopted 
this  view.* 

K  a  man  were  to  declare  that  the  tcaif  was  in  favour 
of  the  sons  of  his  awldd,  or  his  akriba  or  his  brethren, 
the  females  will  be  included. 

'goneration  after  generation'  have  been  tumalty  oonstmed  as  if  they 
conferred  no  estate  on  the  children  and  merely  converted  an  estate  for 
life  into  one  of  inheritance.  This  is  agreeable  to  the  English  law,  accord- 
ing to  which  when  an  estate  is  given  to  a  man  and  then  to  his  heirs  the 
two  estates  combine  and  form  one  estate  in  fee-simple  as  it  is  termed.  I 
am  not  aware  of  any  authority  in  Mahommedan  law  for  a  similar 
constmction  and  indeed  the  insertion  of  the  words  in  qnestion 
in  a  deed  of  gift  seems  to  be  altogether  snperflnons  for  a  gift  being  abso- 
Into  in  its  own  nature  does  not  require  them.  But  the  construction 
having  been  adoptodi  the  formula  hafurzundan  &c.  seems  to  have  come 
into  common  use  even  among  Hindus  for  enlarging  estates,  that  would 
otherwise  be  only  life-tenures,  into  estates  of  inheritance  or  absolute 
ownership.'*     See  S.  D.  A.  Beports,  Calcutta  for  1858,  p.  648. 

^  "  This  is  the  approved  doctrine  and  Kazi  Khan  states  it  to  be  the 
correct  view  on  the  basis  of  the  opinion  of  Mohammed  in  the  Siyar-vl- 
Kcbbtr,  So  also  in  the  Asa&f ;  it  has  been  adopted  by  Kazi-ul-Knzzat 
Nur-ud-din  of  Tripoli,  and  his  disciples  Shibli,  Ibn-i-Shahna,  Ibn-Najim, 
Hanouti  &c  ;"  Eadd-ul-Muhtar,  III  p.  672. 

'  "  KhassM  is  an  Imam  whose  worth  has  been  testified  to  by  Shams-ul- 
Aimma  Halwftni  who  has  declared  that  Khass&f  s  views  are  adopted  every 
where."— ibiti,  p.  072. 
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When  a  masculine  term  is  used  collectively  it  includes  ^<^°"  ^^« 
the  females* 

If  a  person  make  a  wdkf  in  f ayour  of  his  walady  and 
after  that  upon  their  cmldd  and  so  on,  batn  after  bahi^  and 
provide  also  that  should  any  one  of  them  die  leaving 
children  (wcdad),  then  his  or  her  share  should  go  to  his 
or  her  waiad  (child),  if  such  person  should  die  before 
becoming  entitled  to  a  share  in  the  rents  and  profits,- 
leaving  him  surviving  a  child,  the  latter  will  take 
his  place  and  become  entitled  at  the  distribution  of 
the  profits  to  the  share  of  his  parent.  If  the  w&kif 
die  leaving  him  surviving  several  children  A,  B,  C,  D, 
and  E,  and  then  A  dies  leaving  certain  children,  the 
share  of  A  would  go  to  his  children,  in  accordance  with 
the  condition  laid  down  by  the  w&kif .  And  then  B  dies, 
leaving  several  children  and  grandchildren  by  a  prede- 
ceased child.  Question  is,  would  such  grandchildren  be 
entitled  to  share  in  the  interest  of  B  along  with  his 
children  9  Sabki  has  answered  this  question  in  the  nega- 
tive. He  holds  that  B's  share  would  go  entirely  to  the 
children,  and  the  grandchildren  will  be  excluded.  On 
this  point  Khass&f  agrees  with  him.  But  Khass&f  holds 
that  upon  the  death  of  the  last  surviving  member  of  the 
first  group,  vie.y  the  children  of  the  wftkif ,  the  rule  will 
cease  to  operate ;  that  is,  if  E,  the  last  surviving  son  of 
the  w&kif  ,  dies  leaving  a  child,  his  share  will  not  go  to 
this  child,  but  the  entire  income  will  be  divided  among 
the  grandchildren  of  the  w&kif,  that  is,  members  of  the 
second  class,  the  same  rule  applying  as  in  the  previous 
case,  via.y  the  share  of  each  member  of  this  class,  upon 
his  death,  will  descend  to  his  children  until  the  class  is 
exhausted,  when  the  distribution  would  take  place  ac- 
cording to  the  number  of  the  third  class.  According  to 
Khassdf,  therefore,  the  members  of  each  class  take  per 
40 


314  WAMF  nr  fatocb  of  childee9. 

hr/.-r-hz  IX.  r/rj/iia^  According  to  Sabki,  the  distribation  is  perfiirp^s^ 
h.*'.n','.w,u  He  Lol'lij   that  as    the  members  of  each  chiss  die,  thOT 

ftr  *4»r^#.  hhares  desjcend  to  their  children  respectiTelT.  Jalal  Snr- 
liti  differs  from  both  Khas^af  and  SabkL  He  holds  that 
when  any  member  of  one  class  dies  leaving  children  and 
grandchildren  bj  a  deceased  child,  the  grandchildren 
and  chil'lren  share  in  the  interests  of  their  grandparent, 
that  is,  the  grandchildren  take  the  share  of  their  parents, 
the  distribution  being  per  ttirpes^ 

The  Astibdh  agrees  with  Sabid,  and  is  followed  by  all 
mrxlems. 

Tlie  resnlt  is,  that  when  the  adjunct  '  waw '  (and)  is 
used  between  the  lines,  then  after  the  extinction  of  each 
line  the  distribution  begins  again,  but  when  the  word 
»um  (then)  is  used,  the  division  continues  per  stirpes 
throughout.  And  this  view  is  apparently  adopted  by  the 
majority  of  8h4fei  lawyers  and  some  of  '^  our  own." 
The  consensus  of  opinion  is,  that  when  a  person  dies 
daring  the  lifetime  of  his  father  leaving  him  surviving  a 
child,  that  child  takes  his  father's  share  in  the  interest 
of  the  grandfather  but  acquires  no  interest  in  that  of 
his  uncles.^ 

If  a  person  makes  a  wakf  for  his  lineal  descendants, 

Wakf  for  *  .r 

Viui'tii  de8cen-  ^^  children  of  daughters  will  not  be  included,  unless  those 
dufiii.  children  are  the  offspring  of  husbands  who  are  the  lineal 

descendants  of  the  wAJdf.  If  a  woman  make  ate;ai/'for 
her  aU^irbait  or  her  jins^  her  children  will  not  be  inclu- 
ded unless  they  are  the  children  of  her  husband  belong- 
ing to  the  same  komm  or  tribe  as  she. 

When  a  wakf  is  made  by  a  person  in  his  own  favour 
and  his  children  and  descendants  {nasi)  or  posterity,  it 
implies  that  the  wd^kif  shall  apply  the  proceeds  of  the 
wakf  during  his  own  lifetime  for  his  own  purposes,  and 

>  Ihid.  2  Ihid. 
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that  after  him  the  proceeds  shall  go  to  his  children  and  Tectum  ix, 
then  to  the  grandchildren ;  such  a  wakfis  valid  according 
to  AbA   Tnsnf ,   and  the  Fatwa  is  according  to  his  views, 
that  is,  decisions  are  passed  according  to  him. 

When  a  man  makes  a  wakf  for  his  child  {wcdad)  and 
does  not  mention  that  it  will  ennre  to  the  benefit  of  suc- 
ceeding generations  on  the  extinction  of  the  first,  the 
wakf  will  go  to  the  poor.  But  if  he  uses  the  term 
awlddy  nasi,  aJcah  or  khaJufy  the  wakf  is  for  his  descendants, 
male  as  well  as  female  in  perpetuity.  If  the  wikif 
mention  three  generations  as  the  recipients  of  the  benefit  three^genera- 
of  the  wakf.  it  is  tantamont  to  his  declaring  that  it  is  a  ^^^^^  eqniva- 

•^  °  ^  lent  to  perpe- 

perpetual  wakf  in  favour  of  his  descendants,  and  will  be  tuity. 
applied  to  their  benefit  as  long  as  any  of  them  are  alive. 

If  a  wakf  is  made  in  favour  of  children  specifically 
named,  the  others  not  named,  will  be  excluded. 

A  settlement  in  favour  of  A.  and  after  him  for  his 
children  (generally)  will  include  all  the  children,  both 
males  and  females. 

If  a  man  were  to  say,  **  this  wakf  is  for  my  walad  and 
their  children  (awldd)  and  their  children's  children  {awldd- 
inawldd^  those  of  his  children  who  were  living  at  the 
time  of  the  creation  of  the  wakf  or  who  are  bom  after- 
wards and  their  children  would  take,  but  not  the  children 
of  his  children  who  had  died  before  the  wakf 

But  if  he  said,  the  wakf  is  for  my  walad  (child  or 
children)  and  for  my  walad-^rwalad  (children's  children)  • 

and  for  their  children's  children,  then  the  childi*en  of 
those  children  who  had  died  before  the  creation  of  the 
wakf  wovid  participate ;  for  the  term  "  my  children's  chil- 
dren "  refers  to  all  his  grandchildren,  not  merely  to  the 
children  who  are  entitled  to  participate  in  the  wakf  at  its 
inception. 

>  Badd-ul-MnhtAr,  III,  p.  678. 


316  WAKF  IH  FAVOUB  OF  CHILDBEN. 

Lkcturb  IX.      When  a  walcfis  made  in  the  following  terms : — 

'^  This  waJcf  is  in  fayonr  of  my  children  that  are  bom 
and  for  my  nasi "  any  children  bom  afterwards  will  be 
included ;  but  if  the  terms,  their  nasly  had  been  used  the 
after-bom  children  of  the  w&kif  would  not  have  been 
included.^ 

K  the  wdJdf  were  to  say,  '^  it  is  for  my  walad  who  are 
born  and  for  their  nasi  and  for  all  my  walad  who  may  be 
bom  hereafter/'  his  after-bom  children  will  take  but  not 
their  children.  If  he  were  to  say  ^^  it  is  for  my  walad 
who  are  bom  and  their  nasi  and  for  any  such  awlAd  of 
mine  that  are  bom  subsequently/'  the  children  of  the 
after-born  children  will  take  though  not  their  parents. 
Wakf  in  When  a  waTrf  is  in  faTOur  of  children  without  any 
favour  of  the  right  of  survivorship,  as  each  child  dies  his  interest  goes 
the  poor.  to  the  poor,  for  the  interest  of  each  is  separate.  But  the 
case  is  different  where  there  is  a  right  of  survivorship 
or  joint  tenancy  implied  from  the  nature  of  the  grant. 
For  example,  if  a  man  were  to  make  a  wakfm  favour  of 
his  children  and  then  for  the  poor ;  it  is  dear  that  the 
intention  of  the  donor  was  that  the  wahf  should  enure  to 
the  benefit  of  the  w&kif 's  children^as  long  as  any  one  of 
them  was  living,  and  it  is  only  on  their  failure  that  the 
wakf  should  go  to  the  poor ;  consequently  when  each  child 
dies  his  interest  goes  to  the  survivors,  or  his  or  her  child 
as  the  case  may  be  • 
.  If  a  man  were   to  make  a  toalf  in  favour  of  his  wife 

and  his  children,  upon  her  death  her  interest  will  not 
devolve  upon  his  child  by  her  alone  but  will  go  to  all  his 
children,  unless  there  is  any  provision  to  the  concrary 
making  her  interest  descendible  to  her  children. 

If  the  wahf  is  made  "for  my  sons,"  or  "for  my 
brethren,"  the  females  will  be  included.    If  a  man  were 

>  Ibid,  p.  679.  «  Ibid,  p.  680. 
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to  say,  "  the  wakf  is  for  my  daughters,"  and  he  has  only  i^^ctum  ix. 
sons,  the  wakf  will  be  applied  to  the  benefit  of  the  poor, 
until  a  daughter  is  bom  to  him,  or  it  is  shown  that  the 
expression  had  been  used  by  mistake. 

If  a  wakf  is  made  generally  without  any  specification 
regarding  the  proportion  in  which  the  males  and  females 
of  each  line  should  take  the  produce,  the  distribution 
should  take  place  in  the  usual  proportion  of  two  for  each 
male  and  one  for  each  female. 

The  word  tulsI  includes  the  descendants  both  by  males 
and  females.^ 

The  word  ahah  or  hhaiaf  includes  descendants  through 
males ;  dl^  jins,  and  ahJrinba/U  of  the  wd.kif  include  those  hhaiaf, 
persons  who  are  related  to  him  through  the  father  or 
grandfather  or  any  other  male  ancestor.  And  Kdrdbai- 
dar,  Arhdm  and  Ansdb  of  the  w&kif  include  all  those 
people  who  are  related  to  the  deceased  from  any  ancestor, 
male  or  female.  The  highest  ancestor  to  which  the  line 
would  be  carried  would  be  the  person  who  first  adopted 
Islam. 

If  a  man  were  to  say,  **  this  is  a  wakf  for  my  waiad  and 
for  my  ruisl  in  perpetuity  and  that  should  any  one  of 
them  die,  his  or  her  share  should  go  to  his  nasl*^  in  such 
case  the  entire  produce  would  be  divided  among  all  the 
w&kif 's  children  and  nasi ;  and  the  shares  of  those  among 
them  who  are  dead  will  go  to  their  children.' 

If  a  person  were  to  make  a  wakf  in  favour  of  his  children, 
and  make  no  provision  declaring  that  upon  the  death  of 
any  one  of  them  his  or  her  share  should  go  to  his  or  her 
children,  such  share  or  interest  will  merge  in  the  general 
produce  and  will  be  divided  among  the  beneficiaries  for  the 
time-being.  If  the  w&kif  makes  a  condition  that  ujion  the 
death  of  any  of  his  descendants,  his  or  her  share  should  go 

>  Ibid,  « ihid. 
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Lbcturb  IX.  to  his  naslyiii  that  case  it  would  devolve  npon  all  the  children 
Preference  of  snch  deceased  descendant,  and  should  any  of  the  children 
***  P^^P"*^'"- be  dead,  the  children  of  such  child  would  take  his  or  her 
share.  Should  he  say  nothing  about  the  devolution  of  the 
share  of  a  deceased  descendant,  or  should  he  say  that  the 
share  of  such  deceased  descendant  should  go  to  a  higher 
class,  and  no  one  of  that  class  is  surviving,  in  both  these 
cases,  the  entire  produce  will  be  divided  among  the  sur- 
viving beneficiaries  for  the  time-being  among  the  de- 
scendants of  the  wd.kif ,  and  will  not  go  to  the  poor  as 
long  as  any  of  the  posterity  of  the  w&kif  is  living. 

If  a  man  were  to  say  that  when  one  of  his  descendants 
dies,  his  share  should  go  to  other  descendants  of  the  same 
degree,  in  that  case  the  nearest  in  blood  would  be  pre- 
ferred to  the  one  more  remote ;  and  if  there  be  none  of 
that  degree,  the  share  would  merge  in  the  general  estate. 
For  example,  if  a  person  die  leaving  him  surviving  sister's 
children  and  paternal  uncle's  children,  the  latter  would 
take  his  share  in  preference  to  the  former,  being  of  the 
same  degree  though  remoter  in  blood. 

According  to  Kazi  Khan,  if  a  person  were  to  say, 
*^  this  land  of  mine  is  wakf  on  my  walad  (child),"  it  will 
go  to  his  own  children,  and  male  and  female  will  receive 
equal  shares  unless  he  restricts  the  wakf  to  male  children 
alone.  K  there  be  no  child  of  the  w&kif ,  the  property 
would  be  wakf  for  the  poor  and  not  for  the  remoter 
descendants  of  the  wAkif .  If  at  the  time  of  the  wakf 
there  was  no  child  of  his  loins  living,  but  there  was  a  son 
of  the  son  living,  he  would  get  the  benefit  of  the  wakf 
When  a  man  says  'Hhis  land  is  wakf  or  aadkahri-^moukoofa 
for  my  walad  and  walad^s  waUtd^^  the  daughter's  children 
will  be  included.  So  if  he  used  the  expression  awlddy 
the  children  of  sons  and  daughters  are  equally  included. 
According  to  Mohammed,  waladr4rwalad  includes  the 
children  of  daughters. 


WAKP  IN   FAVOTJB  OF  CHILDREN.  319 

[f  a  person  make  a  wakf  of  liia  land  for  his  walad  L«ctue»  IX. 
(issue  of  his  loins)  and  after  him  or  her  for  the  benefit  of  Aba'i  K4. 
the  poor,  upon  the  death  of  such  walad,  according  to  Abu'l  reacting 
K&sem,  the  produce  will  go  to  the  poor.  K  he  says  deflation  of 
'^  this  is  a  wahf  for  my  walad  and  my  walad^s  walad  and 
after  them  for  the  poor  '*  according  to  Abu'l  K&sem,  the 
produce  will  be  applied  to  his  childi^en  and  children's 
children  and  on  the  death  of  the  last  surviving  of  the 
w&kif's  children's  children,  the  produce  will  go  to  the 
poor  and  not  to  the  descendants  in  the  third  degree.  But 
if  he  were  to  say  for  my  walad  and  my  wcUad's  walad  and 
my  walad' 8  walad* s  walad^  so  that  the  third  generation  is, 
(expressly  or  impliedly,)  included,  the  produce  would  be 
applied  to  his  descendants  in  perpetuity,  as  long  as  any  of 
them  be  surviving,  and  it  will  not  be  given  to  the  poor 
so  long  as  any  of  his  descendants,  however  low,  may  be  in 
existence.  It  is  the  doctrine  of  the  jurist  AbfL  Jafar  and 
Hillal,  that  when  the  w&kif  has  mentioned  three  genera- 
tions, it  will  be  applied  to  his  descendants  always  as  long 
as  they  are  in  existence  and  the  near  and  remote  will  be 
equally  entitled  to  the  benefit  thereof,  unless  the  w&kif 
has  provided  that  the  nearer  shall  be  preferentially  entitled, 
or  has  said  "  line  after  line  "^  or  "  for  my  children  and 
after  them  for  their  children,"  and  so  on.  In  such  cases 
the  commencement  of  the  division  will  be  made  as  pro- 
vided for  by  the  w&kif .  If  a  person  make  a  wakf  of  his 
land  for  his  two  sons  and  declare  that  it  is  aadkah-in 
moukoofa  for  them,  the  produce  of  the  land  on  their  death 
will  be  applied  for  their  children  and  descendants  in  per- 
petuity. 

Shaikh  Imam  AbfL  Bakr  Mohammed  ibn  Fazl  has  de- 
clared that  when  a  walrf  is  in  favour  of  two  children,  upon 
the  death  of  one  of  them  leaving  issue,  his  share  of  the 

*  Batnan  ha&d  hatn. 
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Lbctcbb  IX.  profits  will  be  given  to  the  poor  until  snch  time  as  the 

Reservation  other  son  of  the  w&kif  also  is  dead,  when  the  entire  wahf 

ffLvivorahip   ^^  ^  devoted  to  the  benefit  of  the  grandchildren,  uifde8$ 

the  wakif  has  provided  that,  upon  the  death  of  any  one  of 

the  immediate  heneficiariesy  the  produce  wiU  go  to  the  su/rvivot 

or  to  the  issue  of  the  deceased. 

When  a  person  makes  a  wakf  of  his  land  for  his  chil- 
dren {awldd)  and  destines  its  ultimate  appropriation  for 
the  poor,  apon  the  death  of  each  beneficiary  the  entire 
produce  will  go  to  the  survivors,  and  it  is  only  upon  their 
failure  that  the  benefit  of  the  wakf  would  accrue  to  the 
poor.  But  as  long  as  any  of  the  awldd  are  surviving  no- 
thing would  be  given  to  the  poor. 

When  a  ma/riz  (a  person  labouring  under  a  death-ill- 
ness) maikes  a  wakfot  his  land  in  favour  of  his  walad  and 
walad^s  walad  in  perpetuity  as  long  as  his  timI  exists, 
upon  the  death  of  the  testator  (according  to  all  the 
jurists,)  the  wakf  will  not  be  valid  in  favour  of  the  heirs, 
but  will  be  valid,  (according  to  AbA  Hanif  a,  Abii  Yusuf , 
Zuffer  and  Hassan,)  in  favour  of  the  non-heirs,  {.  a.,  the 
grandchildren,  in  respect  of  one-third  of  the  estate,  '^  for 
the  wakf  of  a  mariz  is  like  a  will  and  is  valid  so  far  ad 
the  third  of  the  estate  extends  when  it  is  in  favour  of  a^ 
non-heir." 

<'  When  a  person  in  sickness  appropriates  his  land  for 
his  child  and  his  child's  child  and  leaves  no  other  property 
besides  it,  one-third  of  the  land  becomes  appropriated  for 
the  benefit  of  the  child's  child,  whether  assented  to  by  the 
heirs  or  not,  and  the  other  two-thirds  form  the  property 
of  the  heirs,  if  the  appropriation  is  disallowed  by  them^ 
but  if  it  is  allowed  by  them  the  two-thirds  are  to  be 
divided  between  the  child  and  the  child's  child  equally." 

When  a  man  has  made  a  wakf  for  his  son  and  for 
his  children  and  for  his  children's*  children  in  perpe- 
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toity  80  long  as  any  one  among  his  descendants  is  alive,  Lbctubb  ix« 
Abu'l  K&sem  says  the  produce  will  be  divided  among 
the  w&kif's  son's  children  per  capita,  the  female  and 
male  taking  equal  shares.  And  he  was  asked  regard- 
ing the  children  of  daughters  and  he  said  they  would  be 
entitled,  because  they  are  the  awMd  of  his  widdd. 

If  a  peridon  make  a  wahf  for  the  poor,  and  his  children 
fall  into  poverty  after  his  death,  the  mutwalli  should 
spend  a  suitable  portion  of  the  income  for  their  support. 

When  a  wahf  is  made  in  favour  of  two  or  more  indivi-    The  bene- 
duals,  they  are  not  entitled  to  a  partition  of  the  property  eSitiE^  "to^ 
in  proportion  to  their  share  of  the  projEits.    The  mutwaUi,  partition, 
however,  has  the  power  to  make  such  arrangements  as  he 
deems  necessary,  consistently  with  the  provisions  of  the 
w&kif ,  for  the  due  cultivation  of  the  wakf  lands  or  occu- 
pation of  the  wahf  premises. 

A  woman  labouring  under  a  death-illness  makes  a  wahf  A  wakf  in 
for  her  two  daughters  and  after  them  for  their  daughters  '^:^^:^r^ 
and  daughter's  daughters  and  so  on,  and  on  failure  of  death-uiness. 
their  issue  for  the  purposes  of  a  mosque.  She  dies  leav- 
ing  her  surviving  the  said  two  daughters  aad  a  aiateri 
who  does  not  consent  to  the  waJrf.  In  such  a  case,  the 
waJtf  will  be  valid  respecting  one-third  of  her  estate  and 
thci  remaining  two-thirds  will  be  divided  among  the  heirs, 
in  proportion  to  their  legal  shares.  The  income  of  the  one- 
third,  which  is  wdkfy  will  also  be  divided  among  the  heirs 
in  proportion  to  their  shares  until  the  death  of  the  two 
daughters,  when  the  produce  will  go  exclusively  to  their 
children.  Similarly,  if  the  w&kif  had  said,  ^'I  devise 
by  way  of  wahf  the  produce  of  this  land  after  fifty  years 
to  my  children's  children,"  it  would  be  valid.  The  reason 
is  that,  though  a  testamentary  wahf  in  favour  of  an  heir 

1  The  ttBter  takes  a  share  with  the  daaghters  under  the  Sonni  law,  but 
not  under  the  Shiah  doctrines. 

41 
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liBCTURK  IX.  is  not  valid,  it  is  valid  in  favor  of  his  or  her  children,  and 
accordingly  when  the  other  heirs  do  not  consent, — the  one- 
third,  with  reference  to  which  the  wakf  would  be  valid,  if 
not  made  to  an  heir,  will  be  set  apart  and  its  prodace  wiU 
be  distributed  among  all  the  heirs,  the  immediate  bene- 
ficiary included  and  upon  his  or  her  death,  the  produce 
of  this  one-third  will  be  divided  among  his  or  her  children. 

A  dedication  or  settlement  in  favour  of  one's  children 
(walad)y  and  on  their  extinction  in  favour  of  the  poor  is  a 
lawful  waif.  There  is  some  difference  among  the  jurists 
respecting  the  persons  who  would  be  entitled  to  share  in 
its  benefit.  Hillal^  declares  that  the  children  of  the 
children  will  participate  in  the  benefit  of  the  wakf  if  they 
be  in  existence  at  the  time  when  the  produce  or  income 
becomes  distributable,  whether  they  were  or  were  not  in 
existence  at  the  time  of  the  dedication.  This  view  has 
been  adopted  by  the  jurists  of  Balkh.* 

Yusuf  ibn  Khdlid  S&m&ni  is  of  opinion  that  the  benefit 
should  be  restricted  only  to  those  children  who  were  in 
existence  at  the  time  of  the  actual  dedication.  Further, 
according  to  him  a  grandchild  will  not  take  a  share  as 
long  as  there  is  a  child  bom  before  the  produce  became 
distributable.  If  at  the  time  of  the  distribution  there  is 
no  child  of  the  wfikif ,  the  produce  will  go  to  his  grand- 
children. 

When  a  person  declares  the  wakf  to  be  in  favour  of  his 
children  and  grandchildren,  all  of  them  who  happen  to  be 
in  existence  at  the  time  the  produce  comes  into  existence 
or  becomes  distributable  will  participate  in  its  benefit. 

*•  HUlal  ibn  Yehya  ibn  Muslim  Basri  died  in  the  year  456  A.  H.  He 
was  a  disciple  of  Tnsnf  ibn  Khalid  Basri  who  himself  was  a  disciple  of 
Ahd  Hanifa.  Some  say  he  reoeiyed  his  legal  edncation  nnder  Ab^  Ynsnf 
and  Znif er.  He  was  called  Bawi  becanse  he  followed  implicitly  the  usages 
of  the  people  of  Knfa.    Badd-nl-Muht&r,  III,  pp.  676-680. 

'  Whose  views  are  adopted  in  India. 
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When  a  dedication  is  made  in  favour  of  "  the  children  I'^cturk  ix, 
and  the  progeny  "  {walad  and  nasi)  and  at  the  time  there 
is  only  one  grandchild  but  subsequently  a  child  is  bom  to 
the  w&Mij  both  will  participate.  Similarly,  if  a  person 
declare  a  wakf  to  be  in  favour  of  his  children,  who  are  in 
existence  and  for  his  nasi,  children  bom  after  the  wakf 
wiU  be  included  as  his  nasi. 

When  a  person  makes  a  wahf  in  favour  of  his  mfomt 
(j^)  children,  in  that  case  such  of  his  children  alone  will 
be  entitled  to  share  as  were  infants  at  the  time  of  the  waJefy 
for  though  infancy  is  a  quality  which  ceases,  yet  it  is  such 
a  quality  which  never  comes  into  existence  again,  and 
it  is  therefore  tantamount  to  specifying  the  children  by 
name. 

If  a  dedication  is  made  for  a  child  and  there  is  born  to 
the  appropriator  another  child,  within  six  months  from 
the  date  when  the  produce  of  the  wakf  came  into  exist- 
ence, this  latter  child  will  share  with  the  former  in  such 
produce.  If  the  child  is  bom  over  six  months,  it  will  not 
share  with  the  first  in  the  produce  as  the  presumption 
is — it  was  not  in  existence  at  the  time  the  produce  came 
into  existence.  If  a  person  make  a  wakf  for  his  child  at 
a  time  when  he  has  no  issue  and  no  child  is  bom  to  him 
within  six  months  from  the  time  the  produce  came  into 
existence,  such  produce  would  go  to  the  poor,  though 
subsequent  accretions  would  go  to  the  child.^ 


Section  III. 

WAKF  ON  THE  KINDRED. 

The  terms  dly  jinsy  and  ahl-i-hait  of  the  w&kif  include 
those  persons  who  are  related  to  him  through  the  father  or 

'  The  time  when  cnltivution  takes  the  shape  of  grain  is  regarded  as  the 
time  when  the  produce  is  in  existence.  ^  Kazi  Khan. 
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LscTURE  IX.  grandfather  or  any  other  nude  ancestor.    And  karabat' 

Wakf  ill  ^'f'y  zurkarohvii^  arkdn  and  a/nsab,  indnde  those  people 

favour  of  tho  ^j^^  ^^^  related  to  the  deceased  throuffh  any  ancestor  nude 

akrxba  or  km-  °  •' 

dred.  or  female.     The  highest  ancestor  to  which  the  line  would 

be  carried  wotdd  be  the  person  who  first  adopted  Islam. 

Abu  YuBuf  and  Mohammed  have  said,  that  by  karahai 
is  to  be  understood  every  one  related  to  a  person  through 
a  common  ancestor  up  to  the  farthest  back  in  Islam  either 
on  the  father's  or  the  mother's  side,  and  whether  within 
the  prohibited  decrees  or  not,  and  that  the  near  and  the 
remote  are  alike  in  this  respect,  whether  the  word  be  in 
the  singular  or  the  plural.  But  according  to  Abu  Hanif  a, 
when  the  settlement  is  made  in  the  singular,  as  for  in- 
stance "  on  my  kardbai— on  a  person  of  my  karabaty**  it  is 
the  nearest  of  the  relatives  within  the  prohibited  degrees 
that  enters  into  the  benefit  of  the  wakf,  while  if  the  settle- 
ment be  in  the  plural,  as  for  instance,  '^  on  persons  of  my 
kardbai  or  on  my  akriba'^  (or  relatives,)  the  whole  of  those 
above-mentioned  are  included  so  that  the  words  are  appli- 
cable to  two  or  more.  With  regard  to  the  meaning  of 
Abu  Yusuf  and  Mohammed  in  the  words  *^  most  remote 
ancestor  in  Islam,"  some  say  that  it  is  the  most  remote 
who  adopted  the  Mussulman  religion,  but  others  the  most 
remote  ancestor  since  the  promulgation  of  Islam  whether 
he  adopted  the  faith  or  not. 

If  a  man  say,  *^  this  is  a  wakf  for  my  akdrSby  oM-v&at^, 

&c.,"  according  to  the  disciples,  even  if  there  be  only  one 

of  this  class,  the  trust  will  take  effect. 

Porerty  has     When  a  man  makes  a  wakf  ior  his  poor  relatives,  the 

reference  to  poverty  has  reference  to  the  time  when  the  income  becomes 

distnbation.  distributable.    But  the  recipient  of  the  benefaction  must 

be  one  who  has  no  relation  liable  legally  to  maintain  him 

or  her,  for  example,  a  husband,  a  father,  &c. 

^  See  Appendix  for  farther  explanation  of  the  terma  nsed  here.] 
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When  a  wdkf  is  made  in  favour  of  one's  children  or  L«ctube  ix. 
relations,  all  those  who  are  existing  at  the  time  when  the 
produce  comes  into  existence,  though  bom  after  the  cresr 
tion  of  the  wakf^  are  entitled  to  share. 

What  has  been  said  as  to  a  person's  ahnha  and  s;at;'-^ 
hcurdhat  is  equally  applicable  to  his  arhdm  and  zav^^ 
arhdm  and  ansai  and  zcuv^-il  ansdb — all  these  terms  imply- 
ing the  same  thing. 

When  a  person  has  said  '^  This  is  a  aadJeah  settled  on 
the  poor  of  my  kindred  or  the  poor  of  my  children  and 
after  them  on  the  indigent,"  the  settlement  is  valid,  and 
the  persons  entitled  are  those  of  them  who  are  poor  at  the 
time  when  the  produce  comes  into  existence,  according  to 
Hillal,  whose  opinion  ^^  we  "  approve  and  the  fatwa  is  in 
accordance  with  it.  Similarly,  if  instead  of  '^  the  poor," 
the  words  of  dedication  were  ^'  the  indigent  and  the  needy 
of  my  kindred."  If  one  after  making  a  settlement  on  the 
needy  of  his  kindred  and  then  on  the  poor,  should  die 
leaving  a  poor  son,  Abii  Yusuf  holds  that  the  son  would 
not  come  within  the  meaning  of  kindred  and  this  seems 
correct.  When  there  are  poor  of  an  appropriator's  kindred 
in  another  city  than  that  in  which  he  resides,  the  produce 
is  not  to  be  sent  to  them  but  is  to  be  divided  whoUy  among 
those  of  his  own  city,  though  if  the  superintendent  should 
send  any  of  it  away  to  them  he  would  not  be  considered 
as  committing  a  breach  of  trust.^ 

In  a  gift  to  the  poor,  a  child  en  ventre  sa  mere  is  not 
included. 

A  wakf  to  those  who  are  saleh  (pious)  includes  those 
men  who  are  pure,  and  nobody  doubts  them  or  makes 
any  imputation  against  them  and  they  follow  the  path  of 
rectitude,  use  no  evil  expressions,  are  not  drunkards  and 
do  not  revile  good  women,  and  are  truthful  and  honest, 
^^  these  are  the  sdleh,  men  of  purity  and  goodness." 

1  Baillie,  p.  587. 
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Lectum  IX.     If  a  man  make  a  wakf  tor  "  those  who  are  nearest  to  liini 

A  toofc/  to  among  all  mankind, "  and  after  them  for  the  poor,  and  he 

eBt "  amo^  *^^  *  child,  a  father  and  a  mother,  or  a  father  or  a  mother, 

au  mankind,  then  the  produce  will  go  to  the  child,  thongh   it  be  a 

female,  for  she  is  nearest  to  the  w&kif .    And  after  the 

child  to  the  poor,   and  not  to  the  parents,  because  the 

w&kif  did  not  state,   "to  the  nearest  and  then  to  the 

nearest/*    If  the  wikif  had  no  child,  but  only  parents, 

the  produce  will  go  to  them  equally.    K  the  w&kif  left 

a  mother  and  brothers,  the  produce  will  be  given  entirely 

to  the  mother.    If  he  leaves  a  paternal  and  mat^mal 

grandfathers    and  brothers,  the  brothers  will  take  the 

whole  produce.* 

If  the  wikif  has  a  daughter's  daughters  and  a  son's 
son's  son,  the  daughter's  daughter  as  the  nearest  will  be 
entitled  to  the  benefit  solely. 

But  when  a  man  makes  a  wakf  on  the  nearest  of  his 
Jeardbat,  in  that  case  his  parents  and  children  will  not  share 
as  they  are  not  included  in  the  term,  karabat. 

If  a  person  were  to  declare,  "I  make  a ira^ for  my 
aJcdrtb  on  condition  that  the  distribution  should  com- 

^  Some  jnristB  hold  the  paternal  grandfather  wotdd  take  the  entire 
produce,  being  snpposed  to  stand  in  the  place  of  the  father. 

"  When  a  person  has  made  a  settlement  on  the  nearest  of  men  to  him 
and  after  that  to  the  indigent  and  has  a  son  or  a  f ather,  he  enters  into  the 
benefit  of  the  wahf,  thongh  if  his  words  were '  on  the  nearest  of  men 
among  my  karabat  *  they  would  not  enter  into  it.    And  if  he  has  a  son 
or  a  daughter  and  both  parents,  the  son  or  daughter  alone  is  entitled  and 
on  their  death  the  produce  belongs  to  the  indigent  and  not  to  the  parents ; 
while  if  he  have  his  parents  only  the  produce  is  to  them  in  halves  and  if 
either  should  die  his  or  her  half  would  pass  to  the  poor.    In  like  manner, 
if  he  have  ten  sons  and  one  of  them  should  die  his  share  goes  to  the  indi- 
gent.   And  if  he  has  a  mother  and  brothers  or  a  mother  and  grandfather, 
the  produce  is  to  her  alone  to  the  exclusion  of  the  others,   she  being  the 
nearer.    The  same  is  true  of  the  father  also.    And  a  father  is  nearer  than 
a  son's  son,  but  a  son's  son  is  preferred  to  a  full  brother  and  a  daughter's 
daughter  to  a  son's  descendant  in  a  lower  grade.    So  also  a  daughter's 
daughter's  daughter  is  preferred  to  a  full  sister."    Baillie,  p.  588. 
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mence  with  the  one  nearest  in  the  nasab  (consanguinity)  or  L'ctusr  IX- 
kardbat  (relationship) ,  and  after  him  for  one  who  is  nearest 
to  >iiTn  and  so  on,"  and  the  wd.kif  has  two  brothers  or  two 
sisters,  the  distribution  would  commence  with  the  brothers 
or  the  sister  of  the  full  blood  and  then  with  those  who  are 
uterine.  And  if  one  of  them  is  consanguine  and  the  others 
uterine,  the  uterine  will  take  first.  This  is  according  to 
Abti  Hanif  a.  According  to  the  disciples  they  will  share 
equally.  Maternal  uncle  and  aunt  are  preferred  to  consan- 
guineous or  uterine  brother  of  the  father.  So  a  full 
paternal  uncle  is  preferred  to  a  consanguine  or  uterine 
brother  or  sister  of  the  mother.  A  full  paternal  uncle  and 
aunt  are  preferred  to  a  maternal  uncle  and  aunt.  This  is 
according  to  Abu  Hanifa.  According  to  the  disciples, 
they  take  equally.  In  both  these  cases  the  yiews  of  the 
disciples  are  adopted  as  law. 

The  same  rule  is  applicable  to  the  offspring  as  to  the 
'^  roots,"  bearing  in  mind  that  according  to  the  disciples 
there  is  no  difference  whether  they  are  connected  through 
males  or  females  or  through  one  side  or  the  other,  viz.,  the 
father's  side  or  the  mother's  side.^ 

The  word  Jeartb  (near)  is  not  confined  to  the  Jcardbai  alone. 
Therefore,  if  a  man  instead  of  saying  ^^  the  waJcf  is  for  one 
nearest  to  me  among  my  kardbat "  were  to  say  ^'  the  wakf 
is  for  one  nearest  to  me  among  all  people,"  this  would 
include  both  kwrdhai  and  ghair  kardbat^  and  consequently 
parents  and  children  will  be  included  in  the  wakf  though 
they  do  not  fall  in  the  category  of  kardbat. 

If  a  man  were  to  say,  '^  the  wakf  is  for  my  children,  and 
if  any  of  them  should  die  his  share  shall  go  to  one  of  his 
degree,  the  nearer  being  preferred  to  the  one  more  remote," 
and  there  are  the  w&kif 's  sister's  children  and  paternal 
uncle's  descendants,  the  share  of  the  deceased  beneficiary 

^  ELazi  Khan. 
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LccTUBB  IX.  would  go  to  the  w&kif 'b  paternal  nncle'B  deacendantB  and 
not  to  the  children  of  the  wftkiPs  sisters.  This  is  contrary 
to  the  FaJtwa  in  the  Khairiyeh  in  which  the  w&kif 's  sister's 
children  are  preferred. 

A  person  may  create  a  wakf  lawfully  in  fayonr  of  his 
kindred  {Jcardbuidar  or  kardbut  or  zii-ia/rdbatj)  and  no 
preference  wiU  be  given  to  males  over  females.  And  in  the 
Ziaddt  it  is  stated  that  the  grandparents  and  g^undohil- 
dren  will  participate  in  the  benefit  of  the  trust.'  A  wife, 
however,  is  not  incladed  in  the  term  harSbai  or  akriba.* 

If  a  person  declare  his  property  to  be  wakf  for  his  near- 
ed  kindred  and  he  has  a  consangoine  sister  and  daughter's 
daughter's  daughter,  the  wakf  will  be  in  favour  of  the 
latter  for  she  is  nearest  in  blood  to  the  wftkif  being  his 
own  descendant,  however  low  in  degree. 

When  a  wakf  is  in  favour  of  the  poor  kindred,  such 
kindred  as  are  in  indigent  circumstances  will  alone  be 
entitled  to  share  in  its  benefit.  With  reference  to  the 
question  who  are  indigent  and  who  are  not,  the  Alamgiri 
states  the  principle  in  the  following  terms : — ^^AU  persons 
who  are  accounted  in  law  as  the  legitimate  recipients  of  the 
zaJcdt  or  the  poor's  rate,  must  be  regarded  to  be  poor*  A 
person  possessed  of  only  a  dwelling-house  and  a  servant 
is  held  to  be  poor,  and  properly  entitled  to  receive  the 
zakdt,  as  well  as  the  benefit  of  a  waif  for  the  poor." 

'^  So  also  when  with  this,  he  has  a  sufficiency  of  clothes 
without  anything  superfluous  or  house  furniture,  that  can- 
not be  dispensed  with.  But  if  he  have  an  excess  of  200 
dirhems  above  his  clothes  and  furniture,  he  is  to  be  ac- 
counted rich  and  will  not  be  held  entitled  either  to  the  zaJcdi 
or  to  the  benefit  of  a  waif.  So  also  if  he  have  two  dwell- 
ing-houses or  two  servants  and  the  superfluous  house  or 

1  Kazi  Khan  and  Radd-nl-Mnht&r,  III,  p.  681. 
>  See  9  Bombay  High  Court  Bepoits,  p.  19. 
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servant  is  of  the  value  of  200  dirhems,  he  is  to  be  accounted  Lbctubb  ix. 
rich' so  as  to  render  it  unlawful  for  him  to  participate  in 
zakdt  or  waif,  but  not  so  as  to  render  him  liable  to  the 
former.  And,  though  the  surplus  above  his  dwelling- 
house,  or  the  surplus  above  his  clothes,  or  his  furni- 
ture should  not  each  by  itself  be  of  the  value  of  200 
dirhems,  yet  if  all  taken  together  are  of  that  value,  he  is 
rich  and  cannot  lawfully  participate  either  in  zakdt  or  in 
wakf.  And  if  he  have  land  of  the  value  of  200  dirhems, 
though  the  income  from  it  be  insufficient  for  his  main- 
tenance still  he  is  rich,  according  to  what  is  approved. 
Though  he  should  have  plenty  of  property  not  immediate- 
ly available  or  in  debts  owing  to  him  by  other  persons,  he 
may  be  allowed  to  take  of  the  zakat  or  the  waif,  for  he  is 
in  the  condition  of  a  traveller ;  yet  if  he  can  borrow,  it  is 
better  for  him  to  do  so  than  to  receive  from  a  charity."^ 

"  Every  one  who  is  entitled  to  maintenance  from  another,  -^^  . .  _ 
and  who  may  take  it  without  his  consent  or  the  order  of  a  digence  ao- 
judge,  or  to  whom  the  judge  may  award  it  out  of  the  pro-  ^^'^ 
perty  of  an  absent  person, — and  every  person,  the  profits  of 
whose  property  are  so  mixed  up  with  those  of  another  that 
neither  can  be  accepted  as  a  witness  for  the  other,  is 
accounted  rich  in  respect  of  wakfy  on  the  strength  of  the 
wealth  of  his  maintainor  or  person  with  whom  he  is 
so  connected,  and  of  this  parents  and  children  and  grand- 
parents are  examples.  But  persons,  who  though  entitled 
to  maintenance  from  another,  yet  cannot  take  it  without 
his  consent,  or  the  order  of  a  judge,  and  to  whom  the  judge 
cannot  assign  maintenance  against  another  during  his 
absence ;  and  persons,  the  profits  of  whose  property  are  so 
distinguishable  from  those  of  another  that  each  may  be 
accepted  as  a  witness  for  the  other — ^are  not  to  be  account- 

^  Though  apparently  there  is  one  opinion  of  Abd  Hanifa  whioh  is 
opposed  to  the  view  gpren  in  the  text,  which  is  that  held  by  the  disciples. 

42 
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Lbctubx  IX.  ed  rich  on  the  strength  of  the  wealth  of  their  maintainors ; 
and  of  this,  brothers  and  sisters  and  other  relations  with- 
in the  prohibited  degrees  are  examples/  When  a  poor 
woman  has  a  rich  husband  she  is  not  to  receive  from  the 
wakff  but  when  a  poor  man  has  a  rich  wife  he  may  receiTe 
from  it/' 
Kasi  Ebaa.  Kazi  KhBXL  lays  down  the  following  role  on  the  subject, 
which,  however,  he  says  must  vary  with  the  changing 
circumstances  of  the  times.  A  person  is  called  fakir 
(indigent)  who  has  only  a  lodging  (and  nothing  more,)  and 
he  would  be  entitled  to  both  zakdt  (poor's  rate  or  religious 
alms)  as  well  as  the  benefit  of  a  waif  (for  the  poor). 
Similarly,  a  person,  who  has  only  a  lodging  (but  no  where- 
withal for  subsistence,)  though  he  may  have  an  attendant, 
is  a  faMr.  A  person,  who  has  only  a  few  necessary  rai- 
ments and  nothing  else,  is  Skfahir.  One  who  has  house- 
hold effects  of  the  value  of  two  hundred  dirhems  will  be 
considered  gham,  that  is,  a  person  enjoying  competence. 
According  to  Yusuf  ibn  Khfllid  S&m&ni,  the  possession  of 
50  dirhems  would  bring  a  person  within  the  category  of 
ghami. 
Sadd-ul-  According  to  AbfL  Yusuf,  the  owner  of  a  piece  of  land 
which  is  worth  200  dirhems,  though  its  income  may  not 
be  enough  for  his  support,  is  not  indigent ;  but  Moham- 
med ibn  Shahna,  and  Mohammed  Ibn  Makfttel  of  Bai 
would  regard  him  as  b,  fakir.  **  The  words  of  AbCL  Yusuf, 
however,  are  words  of  caution,  and  the  saying  of  Ibn 
Shahna  contains  much  elasticity."  The  author  goes  on  to 
say,  that  a  person  ostensibly  possessed  of  means,  though 
having  been  overtaken  by  some  calamity  cannot  have  the 
immediate  use  of  such  property,  may  be  regarded  as  an 
indigent.  He  also  adds  that  a  person  who,  with  the  excep- 
tion of  a  debt  owed  by  an  insolvent,  owns  no  other  property 

>  Alamgiii  II,  p.  484;  BaiUie,  p.  6S9. 
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will  be  regarded  as  an  indigent.  From  these  statements  Lkctubs  ix. 
it  appears  that  the  question,  whether  a  person  is  or  is  not 
indigent,  in  other  words,  a  pauper,  is  dependent  upon 
special  circumstances  and  cannot  be  answered  without 
reference  to  the  requirements  and  exigencies  of  the  society 
among  whom  the  question  arises. 

When  a  wakf  is  made  for  the  indigent  kindred  of  the 
grantor,  and  one  of  his  kinswomen  gives  birth  to  a  ohUd 
within  six  months  of  the  date  upon  which  the  produce 
of  the  waJcf  comes  into  existence,  such  child  will  not  be 
entitled  to  a  share  in  it,  for  a  child  en  ventre  sa  mere  can- 
not be  regarded  as  coming  under  the  category  of  indigent 
kindred.  Such  child  will  be  treated  in  the  same  way  as 
a  kindred,  who  was  ghani  at  the  time  the  produce  came 
into  existence  and  became  indigent  afterwards.  This 
person  though  not  entitled  to  a  share  in  that  produce, 
will  participate  in  all  future  income. 

When  a  wakf  is  clearly  intended  for  more  than  one 
person  comprehended  in  a  class,  and  there  is  only  one 
person  of  that  class  existing,  he  will  take  half  of  the 
produce  and  the  remainder  will  go  to  the  general  poor. 
If,  however,  it  appears  primd  fade  that  the  whole  benefit 
is  intended  for  persons  of  that  class,  independently  of  their 
number,  such  person  will  take  the  entire  benefit.  For 
example,  if  a  wakf  is  made  for  the  benefit  of  the  indigent 
among  the  posterity  of  A.,  and  there  is  only  one  such  person 
in  existence,  the  entire  income  of  the  wakf  will  go  to  that 
person.  But  if  the  wakf  was  created  for  the  paupers 
among  the  posterity  of  A.  and  there  happens  to  be  only 
one  he  takes  half  of  the  produce,  the  remainder  goes  to 
the  poor  in  general. 

A  wakf  made  for  the  orphans  of  one's  kindred  is  sub-    Meaning  of 
ject  to  the  same  principles.    An  orphan  or  yeteem  means  an  *t^j^^»» 
infant  child  who  has  no  father  living,  though  the  mother 
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LicTDu  iz.  and  the  grandfather  maj  be  alive.    The  condition  of 
A|^  of       orphanage  ceases  on  the  attainment  of  pnberty.     In  the 

""jontj.  absence  of  any  indications  of  puberty,  the  completion  of 
the  15th  year  is  regarded  by  Abu  Ynsnf  a^  the  age  of 
majority.  AbD  Hanifa  holds  that  the  completion  of  the 
19th  year  is  the  age  of  majority  for  men  and  the  17th 
year  for  women,  whilst  Zoffer  is  of  opinion  that  the  age 
of  majority  shonid  be  the  same  in  both  cases,  namely,  the 
completion  of  the  18th  year. 

If  a  person  make  a  wakf  of  his  property  for  his  -poor 
kindred,  will  the  mutwalli  be  authorized  after  the  wfikif 's 
death  to  give  a  share  of  the  prodnce  to  his  indigent 
grandson?  Most  of  the  joriste  have  answered  this  ques- 
tion in  the  affirmative  and  the  FaMh  Abu  Lais  has  stated 
that  in  the  Zidddt,  Imam  Mohammed  has  held  the  same 
view,  though  apparently  Abu  Hanifa  and  Abu  Yneuf  have 
held  otherwise.' 
A  aaUf  for     Where  a  wakf  is  made  for  the  benefit  of  the  w&kif 's 

reaiding  in  a  kindred  residing  in  a  particolar  locality  and  after  them  for 

^^^  the  poor,  would  the  kindred  be  deprived  ot  the  benefit  of 
Bach  wakf  if  they  leave  their  residence  ?  Fakih  Abfl  Bakr 
of  Balkh  has  declared  that  if  the  wlkif  8  kindred  who 
are  oonstitated  the  beneficiaries  of  the  wakf  are  limited 
in  number  and  capable  of  being  specified,   in  that  case 

*  Id  the  Alamgiri,  prefeienoo  ia  sppareatl;  given  to  the  riewa  of  Abd 
Hanifa  and  Abfl  Ynsnf  ; — 

"  In  a  aakf  on  '  karib '  the  prodnce  is  dirided  acoording  to  heads,  tha 
jonng  and  the  old,  the  mala  and  the  female,  the  poor  and  tha  rich  being 
all  alike  beoanae  tha  nonn  is  equally  applicable  to  all.  Bat  neither  the 
father  of  the  appropriator  nor  the  children  of  hia  loina  are  inolnded  nor 
hii  grandfather,  aooording  to  the  Zibir-nr-Bewtjnt.  A  nutn  roakea  a 
acltlement  on  the  needy  of  hia  iordlmf  and  then  dies.  QoeBtion. — Can  the 
111  utwaJli  give  an;  portion  of  the  prodnoe  to  a  aon  of  the  appropriator'B 
stm  when  poor  f  Aooording  to  Abfl  Hanifft  and  Abd  Yomf  he  camiot,  for 
t\\a  child  of  a  child  according  to  them  ia  not  included  in  the  term  laWttiut." 
ScB  ante,  p.  329.  There  can  be  no  qneation  that  the  viOHB  of  Abft  Lata 
^ire  accepted  by  tlie  seat. 
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their  right  to  the  benefit  of  the  wakfis  ambulatory  and  Lbctube  ix. 
will  go  with  them  wherever  they  go.  But  if  they  cannot 
be  specified  and  are  not  limited  in  number,  in  that  case 
the  right  of  any  one  of  the  kindred  who  leaves  the 
locality  will  drop  and  the  entire  produce  will  be  distri- 
buted among  those  living  on  the  spot,  and  when  none  of 
them  are  in  existence  it  will  go  to  the  poor.  And  Abft 
Lais  has  stated  that  should  any  one  of  the  kindred  (so 
leaving  the  place)  return  to  that  locality,  the  right  would 
revive. 

Should  a  waif  be  made  for  one's  ahriha  but  the  words 
their  descendants  are  not  added,  stiU  they  would  be  included, 
as  the  descendants  of  akriba  are  also  akriba* 

If  a  person  make  a  wakf  for  his  akriba  and  after  them 
for  their  descendants,  these  will  not  share  in  the  benefit 
of  the  wakf  until  the  first  stock  is  exhausted. 

A  person    makes    several    dispositions    by    will   and   Awa^with 

a  diBoretion 

creates  a  wakfot  his  land  for  the  poor  and  authorises  his  tothetroBtee. 
executor  ^'to  give  to  whomsoever  he  likes  and  what- 
ever he  likes,'^  in  such  a  case  it  is  lawful  for  the  executor 
of  the  waif  to  give  to  his  parents,  his  wife  and  kinsmen, 
if  they  are  poor  or  in  need,  and  it  will,  in  the  main,  be 
regarded  as  a  wakf  for  the  poor. 

When  a  man  has  made  a  settlement  on  his  neighbours, 
the  produce  ought  to  be  expended,  according  to  analogy,  wdkfia 
on  all  who  live  adjacent  to  him,  but,  on  a  liberal  construe-  favour  of 
tdon,  it  is  for  those  who  assemble  together  with  him  and 
come  to  the  masjid  or  place  of  worship  of  the  mahaUah  or 
quarter,  and  this  is  approved.  Besidence  is  the  condition, 
according  to  the  plain  doctrine  of  Abu  Hanifa,  whether 
the  resident  be  proprietor  or  not,  and  this  also  is  correct. 
When  the  inhabitant  is  not  the  proprietor,  the  benefit  of 
the  wakf  is  to  the  resident  and  not  the  proprietor.  The 
neighbours,  whether  Muslim  or  infidel,  male  or  female,  free 
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Lectl-m  IX.  or  makatib,  minor  or  adult,  are  enldUed  and  the  prodooe  ia 
to  be  divided  among  them  accOTding  to  the  number  of 
heads,  the  Baperintendeot  being  reaponaible  if  he  gire 
more  to  tome  than  to  othen.  An  wnm-^-walad,  w^md^lbbw, 
at  absolate  Bl&ve  haa  no  right  to  participate,  nor  a  debt(» 
who  ia  imprisoned  within  the  mahvUa  tar  debt,  nor,  on 
a  liberal  conBtmction,  the  aon,  father,  gtand&ther  or  wife 
of  the  appropriator  nor  the  child  of  a  child  though  he  be 
a  n^hboor.  But  his  brotherB  and  paternal  and  maternal 
onclea  do  participate. 

If  among  the  appropriator'a  neighbours  there  are  some 
who  have  gone  to  another  mahvUxi,  selling  their  mansions 
to  other  persons  who  have  oome  into  them  after  the  ripen- 
ing of  the  crops,  bat  before  they  are  gathered,  theae  are 
to  be  regarded  aa  neighbonra  who  are  such  at  the  time  of 
the  division  of  the  produce.  And  if  a  person  should 
make  a  settlement  on  his  neighbours  when  residing  in  one 
house,  but  should  remove  to  another  even  though  it  be  a 
merely  rented  house,  and  rende  therein  until  his  death 
the  produce  will  go  to  hia  last  neighfaonra.  And  if  a  man, 
after  making  a  settlement  on  his  neighbours,  ahoaldremove 
to  Mecca  and  die  there,  the  produce  would  belong  to  hia 
neighbours  in  Mecca  if  he  had  tahen  a  house  there,  but  if 
he  had  gone  on  a  pilgrimage  only,  it  would  belong  to  his 
neighboora  in  bis  own  city.  If  a  man  have  two  msjisions, 
in  one  of  which  he  resides  ajid  in  the  other  of  which  he 
keeps  his  merchandise,  the  produce  is  tot  the  neighbours 
of  the  house  in  which  he  lives.  If  he  have  two  mansions 
and  a  wife  in  each,  the  neighbours  <£  both  are  entitled  to 
the  produce,  though  he  should  die  in  one  of  them.  So  also, 
though  one  oE  the  booses  be  in  Basrah  and  the  other  in 
K&fa,  he  having  a  wife  in  each.  And  if  a  person  shoald 
make  a  wakf  for  the  poor  of  neighbonrs  without  referring 
to  himself,  as  for  instance  by  omitting  to  say  "  my  neigh- 
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bonTs,"  it  would  be  the  same  as  if  he  had  said  *'  my  neigh-  I^wjtubi  IX. 
hours."  If  a  man  should  fall  sick  and  be  removed  by  his 
son  to  another  mahuila  or  village  and  die  there,  his  first 
neighbours  would  be  entitled,  this  being  no  proper  removal. 
But  if  a  woman  inhabiting  a  mansion  should  make  a  settle- 
ment on  her  neighbours  and  afterwards  marry  and  be  taken 
to  the  house  of  her  husband  and  die  there,  her  neighbours 
are  those  of  her  husband.  So  also,  when  a  man  has 
married  a  woman  and  removes  to  her  house,  his  neighbours 
are  changed  to  hers,  unless  he  has  left  his  furniture  in  his 
own  house,  when  they  say  his  neighbours  are  those  who 
were  so  before  his  removal. 

When  it  is  not  known  who  are  a  man's  neighbours,  the 
produce  is  not  to  be  divided  until  witnesses  testify  to  the 
house  in  which  he  died  and  then  a  distribution  is  to  be 
made  among  the  neighbours  of  that  house.  And  if  a 
neighbour  should  claim  as  being  poor  and  the  fact  of  his 
poverty  is  not  known,  he  must  be  put  to  the  trouble  of 
producing  witnesses  to  prove  it. 

If  a  person  whilst  in  health  make  a  waif  tar  the  poor, 
upon  whom  should  the  produce  be  spent?  N&tiM  has  de- 
clared that  it  should  be  applied  for  his  (poor)  children,  then 
for  his  kinsmen  after  them  for  his  slaves,  then  for  his  neigh- 
bours and  then  for  the  people  of  the  city,  with  reference 
to  his  proximity ;  and  children  and  females  will  be  included 
in  the  distribution  among  neighbours/ 

'  The  foregoing  principles  are  from  the  Alamgiri  and  the  Badd-nl- 
Haht&r. 
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LicTTBK  ix^  Sectioh  IV. 

CONDITIONS  IN  WAKP.* 

When  a  dedication  is  made  subject  to  the  exercise 

of  an  option  on  the  part  of  the  w&kif  ,  according  to  Abn 

Tnsnf ,   ^^  the  wakf  as  well  as  the  condition  "  is  Talid, 

A  ira2/ with  provided    there  is  a  determinate  period   fixed,  within 

an  option.  ,  , 

which  the  option  should  be  exercised.  For  example,  if  a 
man  were  to  say,  '^  I  constitute  this  house  as  yeakfy  but 
I  shall  hare  an  option  to  set  it  aside  within  three  days," 
if  the  option  is  not  exercised,  the  wdkf  becomes  absolute 
after  three  days,  but  if  the  time  is  uncertain  and  want- 
ing in  specificness,  the  wakf  is  inyalid. 

The  jurist  Abu  J&far  holds  that  the  wakf  shoxdd  be 
considered  as  yalid  and  the  condition  Toid  (batU).  HilhJ 
and  Mohammed  hold  that  the  reservation  of  an  option  in- 
validates the  wdkf  itself,  whilst  Yusuf  ibn  Eh&lid  declares 
that  the  wdkf  is  valid  in  all  cases,  the  condition  alone 
being  void*  And  this  seems  to  be  the  generally  received 
doctrine* 

If  a  person  were  to  make  a  dedication  for  a  specific 
period  of  time,  say,  for  a  day  or  a  month  without  any 
additional  words,  it  would  take  affect  as  a  lawful  wdkf  in 
perpetuity*  But  if  he  were  to  say  that  it  will  be  a  wdkf 
iot  a  particular  month,  and  on  the  expiry  of  that  month, 
the  wdkf  will  be  Toid — ^in  such  a  case,  the  dedication 
would  be  void  db  imlioJ^ 

If  a  man  were  to  say  "  when  to-morrow  comes  my  land 
will  become  sadkaJ^maukoofa  "  or  <<  when  I  become  its 
mdlik,  the  land  will  be  wdkfy^  it  is  unlawful,  for  the  crea- 
tion of  a  KHilf  cannot  be  made  dependent  on  the  happen- 
ing of  a  contingency. 

'  The  principles  stated  in  this  eection  are  taken,  in  the  main,  £rom  the 
FatAwa-i-Kasi  Khan. 
'  Compare  the  Bhiah  law  on  the  snbjeot. 
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If  a  person  were  to  say  "  my  land  will  be  wdkf  after  Lbctcbh  IX. 
my  death  for  a  certain  number  of  years,"  it  will  take 
effect  after  the  death  of  the  declarant  as  a  wahf  in  per- 
petuity. But  this  applies  only  to  the  case  of  a  testamen- 
tary disposition  by  which  a  wakfiA  intended  to  be  created 
for  a  limited  number  of  years.  For  if  the  appropriator 
were  to  create  a  wakf  inter  vivos  for  a  limited  period,  it 
would  be  invalid.  According  to  Hillal,  the  result  is 
that  when  a  wakf  is  endeavoured  to  be  created  with  a 
condition  which  is  dehors  the  condition  of  perpetuity,  the 
wahf  is  invalid. 

If  a  man  were  to  say,  "  my  land  is  sadkahrir-mouJcoofa 
on  this  condition,  that  I  shall  have  the  power  of  revoking 
it  whenever  I  chose,*'  according  to  Hillal,  such  a  wakf  is 
invalid,  Yusuf  ibn  KhS,lid,  however,  holds  that  the 
'  walcf  is  valid  and  the  condition  void.  And  Abfi  Tusuf 
is  of  opinion  that  where  the  time  for  the  exercise  of  the 
power  is  undefined,  the  wakf  itself  is  invalid.* 

Similarly,  if  a  man  were  to  say  "  I  consecrate  this  land 
on  the  condition  that  it  will  remain  my  property ,  and  I 
shall  have  the  power  of  selling  it  whenever  I  like,  and  of 
dedicating  the  proceeds  thereof, '' — such  a  wakf  is  invalid. 

When  a  wakf  is  created  conditionally,  it  is  valid,  e.  gr., 
if  a  person  were  to  say  "  this  land  is  wakf  if  it  is  mine," 
in  that  case  if  the  land  was  his  property  at  the  time,  it 
would  constitute  a  valid  wakf 

According  to  the  Hanafis,  the  wakf  of  property  belong- 
ing to  another  is  validated  by  the  ratification  of  the  real 
owner ;  not  so  according  to  the  Sh&f eis. 

If  a  man  were  to  say,  "  tliis  land  of  mine  is  moukoofa 
for  God  in  perpetuity  on  condition  that  I  shall  have  the 
power  to  sell  it,  and  with  its  price  to  buy  another  piece 
of  land  which  will  then  become  wakf  subject  to  the  same 

^  This  tIow  is  adopted  as  law  by  the  sect. 
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liicTUBK  IX.  incidents  as  the  original  wakf^^  both  waikf  and  condition 
are  valid  according  to  Hillal  and  Abu  Yusuf .  And  this 
is  correct.^ 

If  the  wflJdf  were  to  say,  "  I  constitute  this  my  land 
tra^and  reserve  to  myself  the  power  of  selling  it,"  though 
several  jurists  have  held  that  this  is  invalid,  the  correct 
view  is  that  the  wakf  is  lawful,  aud  if  the  appropriator 
exercises  the  power  of  sale,  the  proceeds  of  the  sale  be- 
come vsakf  in  lieu  of  the  land. 

The  wfl,kif  or  the  mutwalli  can  sell  the  property  only 
when  the  power  of  sale  has  been  expressly  reserved.  In 
the  absence  of  any  such  power,  the  Kazi,  if  he  deem  it 
expedient,  may  authorize  the  sale  of  the  wakf  property 
and  a  re-investment  of  the  proceeds  in  any  shape  con- 
ducive to  the  proper  maintenance  of  the  wakf. 

Where  a  wakf  has  been  made  in  favour  of  the  public 
mosque  and  some  great  evil  seems  imminent  to  Islam  to 
avert  which  it  becomes  necessary  to  borrow  the  income  of 
the  wakf^  in  such  case  the  sovereign  is  authorized  to 
take  the  income  as  a  loan. 

If  the  cattle  belonging  to  a  wakf  become  unfit  for  work, 
the  mutwalli  is  entitled  to  remove  and  sell  them. 

Things  belonging  to  the  mosqne  but  not  needed  may  be 
sold  by  the  mutwalli  with  the  sanction  of  the  Kazi  where 
there  is  one,  otherwise  at  his  own  discretion. 

When  a  village  in  which  there  exists  a  brick-built  well 
or  reservoir  has  become  completely  depopulated,  the  mate- 
rials of  that  reservoir  or  well  may,  with  the  sanction  of 
its  wd.kif ,  or  in  his  absence,  of  the  Kazi,  be  used  for  the 
building  of  another  well  or  reservoir  in  a  contiguous 
village. 

When  anything  is  dedicated  to  a  mosque  which  after- 
wards becomes  ruined,  the  subject  of  the  dedication  does 

^  Kazi  Khan. 
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not  revert  to  the  grantor  or  his  heirs  but  will  be  used  for  Lmtum  ix. 
the  nearest  mosque. 

When  the  subject  of  the  wakf  is  unfit  for  the  purpose 
for  which  it  is  intended,  the  wakf  will  be  avoided.  For 
example,  if  a  piece  of  land  be  dedicated  for  a  cemeteiy 
and  a  corpse  be  even  buried  in  it,  but  if  it  afterwards 
appear  that  the  place  is  unfit  for  a  burial-ground  and 
people  are  unwilling  to  use  it  as  such,  the  dedicator  may 
sell  it,  for  the  place  is  not  suited  for  the  purpose  for  which 
it  is  intended;  and  that  circumstance  would  avoid  the  wakf. 

If  a  land  dedicated  to  some  pious  purpose  has  become 
uncultivated,  and  owing  to  its  distance  from  town  no  per- 
son is  willing  to  take  a  lease  thereof  and  no  profit  can  be 
derived  frpm  it,  nor  can  any  buildings  be  raised  upon 
it,  such  land  may  be  sold  according  to  Kazi  Khan. 

Similarly  if  a  Iwngarkham^h^  is  burnt  down,  the  wakf 
ceases,  or  if  shops  are  dedicated  for  a  bazar  and  the  shops 
and  bazar  are  all  burnt  down,  the  wakf  ceases  and  the 
land  reverts  to  the  heirs  of  the  grantors. 

If  a  road  or  path  which  leads  to  a  mosque  becomes 
dilapidated,  it  can  lawf uily  be  repaired  with  the  funds  of 
the  mosque,  when  it  is  the  only  mode  by  which  the  members 
of  the  congregation  can  gain  access  to  the  mosque.  Simi- 
larly, if  a  lungarkhdneh  is  created  on  the  banks  of  a 
river  and  people  have  access  to  it  only  by  means  of  a 
bridge,  if  the  bridge  becomes  dilapidated  it  may  be 
repaired  out  of  the  funds  of  the  lungv/rkhdneh. 

If  a  hmgurkhaneh  or  musjid  becomes  ruined,  and  the 
place  where  it  is  situated  is  abandoned  entirely,  its  mate- 
terials  may  be  sold  with  the  permission  of  the  Kazi  and 
the  proceeds  applied  to  the  purposes  of  the  nearest  lungur- 
khdneh  or  mosque,  though  some  have  said  it  would  revert 
to  the  grantor's  heirs. 

*  A  hostel  for  indigent  travellers. 


■n* 
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Sectiok  v. 
WAKF-XJL-MAEIZ ;  WAKP  BY  THE  SICK. 
ijECTUKi  IX.     Shaik  Imam  Abu  Bakr  Mohammed  ibn  Fazl  has  stated 
TF^i/by  a  *^*  «^a^«  axe  of  three  kinds — 

person  ^^ 

enfferint^  (1).    Those  made  in  health  (i.  e.,  to  which  operation  is 

from  a  mortal  •  •     i       iivx 

illness.  &^^^  1^  health) . 

(2) .    Those  made  whilst  suffering  from  a  mortal  malad  j» 
(3).    Those  made  with  the  object  of  taking  enect  after 
death. 

In  the  case  of  the  first,  (actual  or  constructive)  change 
of  possession*  is  necessary  as  in  the  case  of  a  hiba.  In 
the  case  of  the  third,  as  it  would  take  effect  after  death, 
delivery  of  possession  is  not  necessary,  but  it  will  operate 
«^j  Jth  a^^^ce  to  one-thM  «f  L  ^■.  pr.^. 
as  in  the  case  of  a  lega<;y  to  a  non-heir. 

In  the  case  of  the  second,  it  is  valid  with  reference  to 
one-third,  but  delivery  of  possession  and  appropriation 
(constructive  or  actual)  are  necessary  as  in  the  case  of  a  hiba 
made  in  death-illness.  And  in  the  Tahtaviy  it  is  mention- 
ed that  the  legal  characteristic  and  incidents  of  a  wakf^  to 
which  operation  is  given  during  illness,  are  the  same 
as  that  of  a  wakf  to  which  operation  is  intended  to  be 
given  after  death,  that  is,  it  is  vaUd  with  reference  to 
one-third  of  the  wfikif 's  property.* 

A  person  suffering  from  death-illness  makes  a  waif  of 
his  house,  it  is  lawful  and  valid  if  it  does  not  exceed  one- 
third  of  his  estate,  but  if  it  exceeds  the  one-third  and  the 
heirs  consent,  it  would  be  valid  in  its  entirety,  but  if  the 
heirs  do  not  consent,  the  wakf  will  be  avoided  as  regards 
the  excess  over  a  third.  If  some  of  the  heirs  consent  and 
the  others  do  not,  the  waif  in  excess  of  the  one-third  will 
be  valid  in  proportion  to  the  shares  of  the  assenting  heirs* 

^  Lit,  deUveiy  of  poBsessioa  aud  settiDg  apart.  *  Kazi  Khan. 
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If  one  of  the  non-assenting  heirs  sells  his  share  in  the  Lkctube  ix, 
portion  of  the  property  respecting  which  the  wakf  is  dis- 
allowed and  subsequently  it  is  discovered  that  the  w&kif 
has  left  other  properties  besides,  so  that  the  wakf  can  be 
valid  in  its  entirety  with  reference  to  the  property  dedi- 
cated, owing  to  its  forming  less  than  one-third  of  the 
entire  estate  of  the  wS,kif ,  the  sale  by  the  heir  will  not 
be  set  aside  but  he  will  have  to  pay  the  price  thereof 
for  the  purchase  of  other  property  to  be  added  to  the 
wakf. 

If  a  person  suffering  from  death-illness  makes  a  wakf 
of  his  house  and  all  his  property  is  involved  in  {lit.  sur-  Wdkfhj  an 
rounded  with)  debt,  the  house  will  be  sold  and  the  ^^aA/*  death-illness, 
will  be  get  aside.  Similarly,  if  a  person  were  to  purchase 
a  house  and  make  it  a  wakf  after  which  a  claim  of  pre- 
emption is  made  in  respect  of  it,  which  claim  is  established, 
in  such  a  case  the  wakf  would  be  set  aside. 

If  a  person  were  to  purchase  a  property  imder  an  in- 
valid sale  and  after  obtaining  possession  were  to  make  a 
wakf  thereof,  it  would  be  lawful  and  he  will  be  liable 
for  its  price  to  the  vendor.  And  if  he  were  to  turn 
a  house  similarly  purchased  into  a  mosque  it  would  be 
valid  according  to  Hillal  and  aU  our  learned. 

If  a  person  make  an  acknowledgment  that  some  pro- 
perty of  which  he  is  in  possession  is  his  aadkahri-movlcoofa^      The  ao- 
his  statement  wiU  be  credited  and  the  land  wiU  be  dedi-  ^^o/^/ 
eated  to  the  poor. 

If  a  person  says  '^  this  land  is  the  sadkahri-m/mkoofa  of 
my  father,"  and  his  father  is  dead,  his  acknowledgment 
will  be  valid ;  but  if  his  father  had  died  leaving  debts 
and  there  is  no  other  property  of  the  deceased  out  of 
which  the  debt  can  be  paid,  so  much  of  the  wakf  land 
as  is  necessary  to  pay  off  the  debt  will  be  sold  and  the 
deceased's    liabilities  will  be  paid  and  the  remainder 
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LicTUBi  IX.  will  be  wakf.  If  there  happen  to  be  any  other  heir  of 
the  deceased  who  does  not  acknowledge  the  wakfy  his 
share  will  be  excluded  from  the  wakf  ^^  that  he  may  do 
whatever  he  likes  with  it."  * 

If  a  man  declares  that  a  partictdar  piece  of  land  was 
gadkahrirmoukoofa  for  his  ownself,  or  that  he  shonld  "eat" 
out  of  its  produce  and  feed  others  with  it,  such  a  wakf  is 
yalid  according  to  Ab&  Yusuf .  And  the  jurists  of  Baikh 
have  adopted  this  doctrine  of  Abu  Tusuf  and  have  held 
that  both  the  condition  and  the  wakf  are  valid;  and  Sadr- 
ush-Shaheed  has  said  that  the  fatwa  is  according  to  the 
opinion  of  Abu  Yusuf. 

A  person  makes  a  wakf  for  the  poor  on  condition  that 
he  should  maintain  himself  therewith  during  his  life- 
time, such  wakf  is  valid  according  to  Abu  Bakr  Askfif  • 
If  a  person  were  to  say  "  I  have  made  this  property  a 
wakf  for  myself,  **  it  would  be  valid  according  to  Abft 
Yusuf  and  after  the  appropriator's  death  the  property  in 
question  will  be  applied  to  the  benefit  of  the  poor, 

AnsSxi  has  stated  in  his  work  on  wakf,  that  when  a 
person  constitutes  a  wakf  in  the  following  terms,  "  This 
my  land  is  wakf  for  the  sake  of  God  in  perpetuity  and  its 
produce  will  be  applied  to  my  uses  as  long  as  I  live,"  and 
adds  nothing  further,  it  is  valid ;  and  when  he  dies  its 
benefit  will  go  to  the  poor.  Khass&f  has  stated  that 
when  a  person  declares,  "  this  my  land  is  wakf  or  sadkah- 
i-moukoofa  in  this  way  that  its  produce  will  be  applied  to 
my  uses  as  long  as  I  live,  after  me  for  my  children,  and 
after  them  for  my  grandchildren  in  perpetuity  as  long  as 
my  descendants  exist,  and  shotdd  there  be  none  of  them 
then  to  the  poor,"  such  a  wakf  is  valid,  according  to 
what  Abu  Yusuf  has  stated.   And  in  some  of  the  rawdyeU 

'  This  is  the  case  when  there  is  no  other  proof  of  the   wakf  excepting 
the  man' a  statement  or  xkrar. 
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(authorities)  it  is  said  that  if  a  person  makes  a  condition  Lecture  ix. 
to  pay  his  debts  and  expenses  out  of  the  wakf^  the  condi- 
tion is  valid. 

When  a  man  has  made  an  appropriation  of  land  or  ^,  Trusts  ^or 

*■  "^      *  the  payment 

something  else  with  a  condition,  that  the  whole  or  a  part  of  the  debts 
of  it  shall  be  for  himself  while  he  lives  and  after  him  for  ^^  f^j.  other' 
the  poor,   the  appropriation  is  valid  according  to  Abii  ^^^^^fJ*®" 
Yusuf  and  the  Shaikhs  of  Balkh  have  adapted  his  opinion,  him. 
and  ih.efaiwa  is  in  conformity  with  it  as  an  inducement  to 
the  making  of  appropriations.*    There  are  several  ways  in 
which  this  may  be  done,   as  for  instance,  by  a  person 
saying  "  on  condition  that  he  will  pay  my  debts  out  of  the 
produce,  *'  or  "when  death  happens  to  me,  if  I  should  be  in 
debt,  that  he  will  begin  with  the  payment  of  my  debts," 
or  **when  death  happens  to  such  an  one,  take   every 
year  one-tenth  share  of  the  produce  and  apply  it  to  the 
performance  of  the  haj  or  pligrimage  to  Mecca  on  his 
account  or  on  the  expiation  of  his  vows  and  so  and  so '' 
(naming  something)  ;    or  "  Take  every  year  out  of  this 
sddkah  so  many  dirhems  and  expend  them  in   such  a 
manner  and  the  remainder  so  and  so."     In  all  these  cases 
the  wakf  would  be  lawful.    And  if  the  appropriator  were 
to  say  "  This  is  a  sadkah^-moukoofa  to  Almighty  God, 
[and  the  mutwalli]   will  pass  its  produce  to  me  while 
I  live,  "  without  adding  anything  more,  it  would  be  law- 
ful, and  after  his  death,  the  benefit  will  go  to  the  poor. 
So  also  if  he  should  say,  "  This  my  land  is  a  sadkah- 
i-moukoofaj  he    (meaning  the  mutwalli)    will  pass    the 
produce  to  me  while  I  live,  then  after  me  to  my  child  and 
my  child's  child  and  their  nasi  forever,  while  there  are 
any  and  when  they  cease,  to  the  indigent."     This  also 

*  Badd-Ta-muhtar,  III,  p.  572  ;  Alamgiri,  n,  p.  495  :  Baillie,  p.  597 ;  Kazi 
Khan,  III,  p.  328.    The  Shiah  Law  is  in  utter  conflict  on  this  point. 

*  See  ante,  p.  280. 
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Lecturb  IX.  would  be  lawful.  So  also  if  he  should  make  it  a  condition, 
^^  That  he  may  maintain  himself  and  his  child  and  paj 
his  debts  out  of  the  produce  and  that  when  death  happens 
to  him  the  produce  of  the  estate  is  for  such  an  one,  the 
son  of  such  an  one,  and  his  child  and  child's  child  and  his 
nasV^  Or,  if  he  should  begin  by  saying  "  for  such  an  one 
and  then  for  himself,"  it  would  be  lawful  as  conditioned, 
the  putting  himself,  first  or  last,  making  no  difference.  A 
person  makes  an  appropriation  for  the  poor  with  a  condi- 
tion "  that  he  may  eat  and  feed  others  "  (out  of  its  produce) 
^^  so  long  as  he  lives  and  that  after  his  death  it  is  to  be 
for  his  child  and  in  like  manner  to  his  child's  child  for- 
ever while  there  are  any  descendants,"  the  wakf  is  lawful 
with  such  a  condition. 
Condition  When  there  is  a  condition  in  the  wakf  "  that  he  may 
iL^vl^^^^  exchange  the  land  for  other  land  as  he  pleases  and  that 
the  land  so  obtained  shall  become  wakf  instead  of  the 
first, "  the  appropriation  and  the  condition  are  lawful 
according  to  AbA  Tusuf ,  and  so  also  when  there  is  a  con- 
dition ^^  that  he  may  sell  and  make  an  exchange  for  the 
price."  And  it  has  been  said  that  Hillal  was  of  the  same 
opinion  and  the  fatwa  is  in  conformity  with  it.  Bnt  after 
the  exchange  has  once  been  made  it  cannot  bei  made  a 
An  exchange  second  time,  unless  there  are  words  indicative  of  an  inten- 
debar8™he^  tiou  that  he  may  exchange  continually.  When  the  words 
exercise  of     are  "  that  I  may  exchange  for  other  land,  "  he  cannot 

the  power  a  _  „  .  .  a       -n    t    i 

second  time  exchange  for  a  mansion  nor  vice  versa.    But  he  may  pur- 

exchange  is  reserved  to  himself  he  may  appoint  an  agent 
for  the  purpose,  but  if  he  should  bequeath  the  power  to  an 
executor,  the  executor  of  such  executor  cannot  exercise  it. 
And  if  the  power  is  reserved  to  another  and  himself  the 
other  cannot  exercise  it  singly,  but  the  appropriator  himself 
may  lawfully  do  so.    When  the  power  to  exchange  is  given 
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to  "  every  one  that  may  preside  over  this  wakf^^  it  is  lawful,  L'cturb  ix. 
and  every  president  may  exercise  the  power.  But  when 
the  appropriator  has  declared  ^^  on  condition  that  such  an 
one  shall  have  the  power  of  exchanging,"  the  person  au- 
thorized cannot  exercise  the  power  after  the  death  of  the 
w&kif  without  an  express  condition  to  that  effect.  The 
A^tim  or  administrator  has  no  power  to  exchange  unless 
expressly  authorized  to  do  so.  And  when  it  is  made  a 
condition  that  fee  may  exchange,  the  appropriator  may 
also  exercise  the  power  without  a  similar  condition  in 
his  favour. 

Without  an  express  condition  in  the  voakf^  the  land 
cannot  be  sold  or  exchanged,  though  it  should  be  saltish 
and  useless.  In  one  place  Kazi  Khan  has  said  that  the 
judge  may  order  its  sale,  though  there  should  be  no  con- 
dition to  that  effect  when  he  thinks  it  expedient,  but  in 
another  he  denies  that  the  judge  has  any  such  power. 
The  most  trustworthy  opinion,  however,  is  that  the  judge 
may  lawfully  order  the  sale  of  land  if  it  be  quite  useless 
and  there  is  no  income  derived  from  it,  provided  that  the 
sale  is  not  at  an  inadequate  price.* 

When  a  man  has  said,  ^^  My  land  is  a  sadkahr^-mou-- 
koofa  to  Almighty  God  for  ever,  on  condition  that  I  may 
employ  the  produce  as  I  please,"  he  may  lawfully  do  so. 
But  if  he  should  give  it  to  the  indigent,  or  employ  it  in 
pilgrimage,  or  bestow  it  upon  a  particular  individual,  he 
cannot  reclaim  it.  And  in  like  manner,  if  he  should  say 
"  I  have  given  it  to  such  an  one,"  he  has  no  power  to 
reclaim  it.  He  may  give  it  to  one  set  after  another,  yet 
if  he  were  to  apply  it  to  himself  the  wakf  would  be  void. 
It  would  be  different  if  he  had  said  "  on  condition  that 
I  may  give  it  to  whomsoever  I  please." 

Where  an  appropriation  is  made  subject  to  a  condition 

*  Baillie,  p,  597  ;  Alamgiri,  II.  p.  494. 

u 
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Lecture  IX.  that  the  w&kif  shall  have  the  power  of  giving  the  produce 
to  whomsoever  he  pleases,  the  wakf  is  lawful ;  and  he  shall 
have  the  power  of  doing  whatever  he  likes  with  the 
income  during  his  lifetime,  but  cannot  make  any  disposi- 
tion respecting  it  to  continue  binding  after  his  death,  nor 
can  he  apply  the  income  to  his  own  purposes,  {lit.  cannot 
eat  of  the  produce  himself).  His  doing  so,  however,  will 
not  avoid  the  wahf.  But  he  may  bestow  it  on  anybody 
he  likes.  A  man  makes  a  wakf  of  his  estate  on  condi- 
tion that  the  administrator  may  give  the  produce  as  he 
pleases,  this  is  lawful ;  and  he  may  give  it  to  both  rich  and 
poor.  If  one  should  say,  **  on  condition  that  such  an  one 
may  give  the  produce  to  whomsoever  he  pleases, ''  it  is 
lawful ;  and  the  power  may  be  exercised  either  during  the 
lifetime  of  the  appropriator  or  after  his  death,  and  the 
person  so  authorized  may  give  the  income  to  his  own 
child  and  nasly  and  also  to  the  child  and  nasi  of  the  appro- 
priator, but  not  to  himself.  [It  is  not  clear  what  the 
effect  will  be,  if  the  person  authorized  were  to  take  the 
profits  of  the  wakf  estate  himself.  The  Alamgiri  goes  on 
to  say  that  ^'  the  power  does  not  pass  out  of  his  hands 
on  his  saying  *  I  have  given  the  produce  to  myseK.' "  A 
mere  declaration  may  not  have  the  power  of  destroying 
the  power,  but  will  not  an  unlawful  application  of  the 
income  to  his  own  use  amount  to  breach  of  trust  ?]  * 

If  a  person  were  to  say,  "  My  land  is  sadkahrd-moukoofa 
for  the  sons  of  such  a  one  on  condition  that  I  may  select 
of  them  whom  I  please,''  it  would  be  as  he  has  said,  and 
he  may  select  as  he  pleases  or  give  the  whole  to  one ;  and 
if  he  were  to  say,  "  I  make  no  selection  this  year,"  it 
would  be  lawftd  and  the  produce   would  be    [divided] 

'  What  follows  is  not  recognized  by  the  jnriats  of  Balkh,  viz.,  the 
passage  "  but  if  he  were  to  say,  I  have  given  to  the  appropriator,  the 
wakf  would  bo  void  according  to  those  who  say  that  a  man  cannot  make 
a  wakf  in  his  own  fayour." 
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among  them  all  equally.  And  if  he  were  to  say  "  on  i^bctum  ix. 
condition  that  I  may  deprive  whom  I  please  among  them," 
and  he  were  to  deprive  them  all  but  one,  it  would  be  law- 
ful ;  and  though  by  analogy  he  should  not  be  able  to 
deprive  them  all,  he  has  that  power  also,  on  a  favourable 
construction.  But  he  cannot  restore  those  whom  he  has 
deprived  and  the  waJef  would  be  for  the  poor.  If  he  were 
to  say  **  I  have  deprived  them  of  the  produce  of  this  year," 
they  have  no  right  in  that  year's  produce  and  it  passes 
to  the  poor.^ 

If  a  man  were  to  constitute  a  wakf  in  favour  of  the 
mother  of  his  children  (wmmrdrwaladj,^  subject  to  the 
condition  that  if  she  marries  after  his  death  she  is  to 
have  nothing,  and  she  does  marry  but  is  subsequently 
divorced ;  in  these  circumstances  she  has  nothing,  unless 
it  were  provided  that  in  the  event  of  being  divorced,  she 
should  be  restored  to  the  benefit  of  the  wakf.  In  like 
manner,  when  a  wahf  is  for  the  sons  of  such  an  one  except 
those  who  go  out  of  the  city,  and  some  of  them  go  out  but 
return  again,  or  when  it  is  for  the  benefit  of  the  sons  of 
such  an  one  who  are  acquiring  knowledge,  and  some  of 
them  abandon  their  studies  which  afterwards  they  resume, 
the  parties  continue  to  be  deprived  of  the  benefit  of  the 
waJef,  in  the  absence  of  any  condition  to  the  contrary.  And 
if  one  should  make  his  land  a  sadhah  settled  on  his  child 
and  nasi  for  ever,  and  after  them  on  the  poor  with  a  con- 
dition that  any  of  them,  who  may  leave  the  sect  or  doctrine 
of  Abu  Hanifa  for  that  of  Shdf ei,  shall  lose  the  benefit 
of  the  wakf ;  those  abandoning  the  sect  will  be  deprived 
of  its  benefit.  Similarly,  if  he  had  said  when  any  one 
of  them  shall  leave    the    doctrine   of  the   Sunnis  and 

1  Fatiwa-i-Alamgiri  II,  pp.  495  to  504  ;  Baillie,  p.  595  et  aeq. 
'  Umm'i'Waiad  is  the  designation  given  to  a  female  slave  who  bears  a 
child  to  her  master  and  thus  becomes  enfranchised. 
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Lkctdee  IX.  become  a  heretic  he  shall  be  expelled ;  and  one  of  them 
does  apostatize,  he  is  to  be  expelled.  A  man  and  woman 
are  on  the  same  footing ;  and  when  it  is  made  a  condi- 
tion that  if  one  should  depart  from  the  established  doc- 
trine he  is  to  be  expelled ;  and  one  of  them  does  so  and 
then  returns,  he  is  not  be  restored  to  the  benefits  of  the 
wakf  without  an  express  condition  to  that  effect.  In  like 
manner,  when  a  particular  doctrine  has  been  specified 
and  there  is  a  condition  that  if  any  depart  from  it  he  is 
to  be  deprived,  regard  must  be  had  to  the  condition.  So 
also,  when  the  condition  is  ^^  that  if  any  of  my  kindred  go 
from  Baghdad  he  is  to  have  nought,''  respect  must  be  had 
to  the  condition,  except  that  in  this  case  if  he  return  to 
Baghdad  he  would  be  restored  to  the  benefits  of  the 

Among  conditions  that  must  be  respected,  Eliass&f  has 
mentioned  a  condition  that  the  superintendent  shall  not 
let  the  lands,  and  if  he  does  let  them  the  lease  shall  be 
Yoid.  If  the  wd;ldf  makes  a  condition  that  he  shall  not 
enter  into  an  agreement  for  gardening  or  cultivation  on 
the  basis  of  division  of  produce,  or  provides  that  when  the 
superintendent  lets  the  land  he  shall  be  expelled  from  the 
office,  in  such  cases  if  he  should  act  contrary  to  the  condi- 
tions he  is  to  be  expelled  and  the  judge  shall  appoint 
another,  whom  he  can  trust  to  carry  out  the  condition. 


Section  VI. 

ALIENATION  OP  WAKF  PROPERTY. 

As  a  general  rule,  it  may  be  stated  that  the  private 
alienation,  temporary  or  absolute,  by  mortgage  or  other- 
wise, of  wakf  lands,  even  though  for  the  repair  or  other 
benefit  of  the  endowment,  is  illegal  according  to  Mahom- 

>  Alomgiri  II,  p.  501;  BoilUe,  p.  600. 
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xnedan  law.  Accordingly,  when  once  a  property  has  been  ^bctubb  ix. 
constituted  wakfj  all  right  of  proprietorship  ceases,  and  it 
cannot  be  alienated  or  transferred  by  sale  or  gift,  nor  is 
it  subject  to  the  rights  of  inheritance.^  A  yalid  settle- 
ment by  way  of  wakf  made  i/rUer  vivos,  that  is,  which  is 
not  dependent  for  its  operation  upon  the  death  of  the 
testator,  cannot  be  revoked,  nor  is  it  affected  by  the  subse- 
quent misconduct  or  misdealing  of  either  the  settlor  him- 
self, or  those  responsible  for  carrying  out  his  behests  so  as 
to  render  it  alienable,  or  to  destroy  the  character  of  in- 
alienability impressed  by  the  constitution  of  wakf.^ 

It  must,  however,  be  proved  that  the  land  is  endowed ; 
a  mere  nominal  endowment  will  not  prevent  alienation.^ 

Grants  to  an  individual  in  his  own  right  for  the  pur* 
pose  of  supplying  means  of  subsistence  have  been  held 
not  to  be  waif.^  It  must,  however,  be  remarked  that  the 
nature  of  the  grant  would  be  modified  by  the  circum- 
stances of  the  special  case.  Where  the  grant  is  not  ab- 
solutely to  the  grantee,  and  it  appears  that  it  is  meant  to 
provide  means  of  subsistence  to  his  descendants,  the  Ma- 
hommedan  law  will  regard  it  as  a  valid  wakf.  Again, 
where  the  grant  is  made  to  A«  under  the  name  of  ifHikf 
and  no  mention  is  made  of  any  further  trust,  it  will  never- 
theless be  effectual  in  creating  a  trust  for  the  poor,  after 

^  jrouZv00  Abdoolla  ▼.  Jf.  8,  RajesH  Dosaea,  7  Sel.  Bep.,  268  j  S.  D.  A. 
1816,  p.  266  :  and  see  M.  S.  Qadira  v.  Shah  Kvibeer-oo-deen  Ahmvd,  8  Sel. 
Bep.,  407  ;  AhvZ  Hasan  v.  Haji  Mohammad  Masih  Karhalai,  6  Sel.  Bep., 
87 ;  Kulh  AH  Hoosein  v.  8yf  Ali,  2  Sel.  Bep.,  139 )  Motdvee  Ahdoolla  y. 
Ramstoo  Dye,  S.  D.  A.,  1847,  192 ;  Jevoun  Doss  Sahoo  y.  Shah  Kubeer" 
ood-deen,  2  Moo.  I.  A.,  390,  S.  C,  6  W.  B.,  3.  8yitd  Aaheeruddeen  aliaa 
Kalla  Meah  y.  Sre&mutty  Droho  Moyee,  25  W.  B  ,  657. 

*  Doyal  Chand  Midlick  y.  8yud  Karamat  AH,  16  W.  B.  p.  116. 

'  Juddo  Nv/ndan  Burral  y.  Kales  Coomar  Ohose,  S.  D.  A.,  1852,  p.  831. 
For  the  test  of  a  nomiaal  endoirment,  see  the  case  of  Ounga  Narain  Sircar 
y.  Brindahwn  Chmider  Kur  Choutdhry,  3  W.  B.,  p..  142. 

4  Bibee  Kuneez  Fatima  y.  Bibee  Saheba  Jan,  8  W.  B.  p.  313. 
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Lecture  IX.  a/b  decease ;  and  A,  will  have  no  right  of  property  over 
the  subject  of  the  grant. 

But  when  a  heritable  estate  is  burdened  with  a  trust, 
viz.y  the  keeping  up  of  a  saint's  tomb,  it  may  be  alienated 
subject  to  the  trust/  The  first  question  in  such  cases  is 
whether  the  estate  is  heritable.  If  there  is  an  actual 
dedication  as  wakfy  it  is  submitted  it  would  not  be  heritable. 
li  there  is  no  express  constitution  of  the  estate  as  wakf,  but 
a  trust  has  been  created  expressly  for  the  purpose  of  main- 
taining the  saint's  tomb,  the  legal  effect  would  be  the 
same.  But  if  the  property  has  been  treated  aU  along  as 
heritable,  in  that  case  only  the  principle  laid  down  in  the 
case  referred  to  can  apply,  and  the  property  can  be  alienat- 
ed subject  to  the  trust. 

The  courts,  however,  in  some  cases,  have  clearly  gone 
beyond  the  Mahommedan  law  in  holding  that  the  whole 
of  the  profits  must  be  devoted  to  religious  purposes  in 
order  to  constitute  a  valid  waJef;  and  the  decision  in 
FuHoo  Bihi  Futtoo  Btbi  V.  Bhurrut  Lall  Bhukut  seems  to  be  in  direct 
B/^uifcT^^"*"  conflict  with  the  Mahommedan  Law.  The  EngUsh  doc- 
trine  against  perpetuity  is  not  recognised  by  that  Law ; 
and,  accordingly,  where  a  property  is  burdened  with  a 
trust  which  is  ostensibly  lasting  in  its  character,  such 
property  is  considered  to  be  tied  for  that  purpose,  and 
consequently  inalienable.  It  may,  therefore,  be  submit- 
ted that  the  decisions  in  which  such  wakfs  have  been  held 
to  be  inheritable  are  not  in  accord  with  the  principles 
of  the  Mahommedan  Law. 

In.thecaseof  Dalrymph  y.  Kho<mdkar  Azeezal  Islamy* 
it  was  held  that  if  an  endowment  be  wholly  wahf,  a  mut- 
walli  is  incapable  of  granting  a  lease  extending  beyond 

>  FuHao  Bihi  v.  Bhumit  Loll  Bhukuty  10  W.  E.  299. 
^  B.   D.  A.  1858,  p.  586 ;  eee  also  Shoqjat  Ali  v.  Zvmeerooddeen,  6  W.  S. 
p.  158. 
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the  period  of  his  own  life.  If,  however,  the  office  is  here-  liECTUBE  ix, 
ditary,  and  the  mntwalli  has  a  beneficial  interest  in  the 
endowment,  the  property  is  looked  upon  as  an  heritable 
estate  burdened  with  certain  trusts,  the  proprietary  right 
of  which  is  vested  in  the  mutwalli  and  his  heirs,  and  he 
can  exercise  the  right  possessed  by  other  proprietors,  of 
granting  leases  even  in  perpetuity.  It  is  difficult,  how- 
ever, to  understand  what  is  implied  here  by  the  term 
"  wholly  wahfJ*^  If  it  is  intended  that  the  dedication 
should  be  wholly  for  religious  or  pious  purposes,  the  view 
is  admittedly  erroneous ;  for  it  has  been  already  abundant- 
ly shown  that  private  wakfs  or  settlements  in  favour  of 
children  and  others,  and  even  in  favour  of  the  wdJdf ,  are 
lawful.  In  such  cases  also  the  mutwalli  is  a  trustee  on 
behalf  of  the  beneficiaries.  Can  he  then,  with  or  without 
the  consent  of  the  beneficiaries,  (or  of  other  beneficiaries  if 
he  be  one  of  them) ,  grant  a  mmirood  lease  P  It  is  submitted, 
he  cannot ;  for,  by  allowing  him  to  do  so,  it  would  be  in- 
juring  the  reversionary  interests  of  the  succeeding  benefi- 
ciaries. 

In  connection  with  this  branch  of  the  question  it  must 
be  remembered  that  the  mere  charge  of  certain  items 
which  must  in  time  cease  on  a  wahf  estate  does  not 
render  the  dedication  invalid.^  Nor  does  the  mere 
stoppage  of  religious  services  start  limitation  against  a 
wakf. 

Lands  belonging  to  a  Mahommedan,  which  are  occupied 
by  tombs,  cannot  be  sold  in  execution  of  a  decree.*  Nor 
can  a  mdkhara  or  burial-ground  be  alienated,  for  it  is  wakf 
from  its  nature.^    A  general  dedication  of  land  for  the 

*  Muzhoor-ul'Huq  v.  Puhraj  Ditarey  Mohaputtar,  13  W.  R.  235. 
>  Doyal  Chand  Mullick  v.  8yud  Karamat  AH,  16  W.  R.  116. 

3  S.  D.  A.  Bong.  Sam.  Cases,  p.  40,  2l8i  Novr.  1842. 

*  5th  December  1846,  S.  D.  A.  N.  W.  P.  p.  250. 
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Lecture  IX.  purpose  of  a  cemetery  establishes  waTcf^  and  excepts  the 
same  from  descent  to  the  heirs.'  But  the  existence  of 
tombs  on  land,  unless  it  is  constituted  into  a  mdkbara^ 
does  not  prohibit  partition,  except  as  to  the  actual  spot 
covered  by  the  tombs.' 

Where  certain  Inaam  land,  granted  for  the  service  of 
a  masjid,  was  attached  in  satisfaction  of  a  decree  obtain- 
ed by  a  mortgagee  of  the  property  against  the  descendants 
of  the  original  grantee,  who  had  mortgaged  it  to  him,  it 
was  held  that  by  the  Mahommedan  law  the  mortgage 
was  illegal  and  void,  as  land  appropriated  to  religious 
purposes  could  not  be  sold  or  mortgaged  by  any  of  the 
descendants  of  the  original  proprietor  ;  and  the  Court 
agreed  that  the  attachment  should  be  raised. 

The  mutwalli  may,  however,  under  special  circum- 
stances, pledge  the  wakf  property,  either  wholly  or  partially, 
with  the  sanction  of  the  Kazi,  as  previously  stated,  and  may 
even  alienate  a  portion  of  the  property.  But  any  such  act 
done  without  the  permission  of  the  Kazi  is  wholly  void  and 
inoperative. 
M  l^  Ah'  ^^  ^^^  ^^^^^^  ^^  Moulvee  Abdoollah  v.  Bajesri  Dossea  and 
dooiiah  V.  Ba-  another y^  the  plaintiff  (who  was  the  appellant  in  the 
jetin  o  ,  g^^^gj.  Court)  sued  as  the  mutwalli  of  a  mosque  for  the 
rents  of  certain  lands  attached  thereto.  The  defendant 
Bajesri  Dossea  pleaded  that  one  Mahomed  Ufzul,  the 
late  superintendent,  borrowed  from  her  husband  61 
rupees  for  the  repairs  of  the  mosque,  and  mortgaged 
to  him  the  rents  of  the  8  cottahs  and  tank  for  three 
years,  providing  in  the  deed  of  mortgage,  dated  9th 
Jeyt  1219,  that  the  debt  was  to  bear  interest  at  1  per 
cent,  per  mensem  for  those  three   years,   and   that    at 

>  6  8.  D.  A.  Hop.  (Beng.)  p.  136,  30th  July,  1831. 
•  Sel.  Rep.  204,  Bom.  S.  A.  1839. 
3  7  Select  EeportB,  p.  268. 
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the  expiration  of  three  years,  if  the  debt  were  not  paid  Lkctubs  IX. 
off,  the  rent  of  the  8  cottahs,  5  sicca  rupees  per 
annum,  should  be  sold  to  him  for  the  debt,  and  the 
rent  of  the  tank,  or  1  rupee  jper  annum,  paid  to  the 
superintendent  for  the  expenses  of  the  mosque.  She 
contended  that  as  the  debt  had  been  incurred  by 
Mohammed  Uf zul  for  the  repairs  of  the  mosque,  and  the 
mortgage  had  not  been  cleared  off,  the  engagement  was 
binding  on  his  successor,  the  present  plaintiff.  The  first 
Court  decreed  the  plaintiff's  suit,  but  it  was  dismissed  by 
the  Lower  Appellate  Court  on  the  ground  that  the  mort- 
gage was  created  for  the  benefit  of  the  mosque  by  the 
late  incumbent  and  was  therefore  valid.  On  appeal  by 
the  plaintiff,  the  Sudder  Court  held,  in  accordance  with 
the  faiwa  of  the  Law  Officers,  that  the  alienation  by 
mortgage  of  land  devoted  to  religious  purposes,  and  of 
the  produce  of  such  land,  was  invalid,  and  that  the  fact 
of  the  land  being  mortgaged  for  the  repair  or  other 
benefit  of  the  mosque,  did  not  affect  the  case. 

When  the  sale  of  wakf  property  is  set  aside  on  the 
ground  that  it  was  not  alienable  and  '^  it  has  happened  " 
that  in  the  interval  erections  have  been  made  by  the 
purchaser,  he  would  be  entitled  to  remove  those  erections 
provided  that  they  can  be  separated  from  the  wakf  pro- 
perty without  injury  to  it.  If  they  cannot  be  so  remov- 
ed, as  in  the  case  of  trees  planted  by  the  purchaser,  the 
Kazi  may,  in  his  discretion,  direct  a  legitimate  compensa- 
tion, provided  the  erections  distinctly  add  to  the  value  of 
the  wakf  property.  If  the  erections  have  been  made  by 
pulling  down  the  original  waJcf  building,  or  the  trees  are 
planted  from  grafts  taken  from  wakf  properties,  the  pur- 
chaser is  not  entitled  to  receive  any  compensation  for 
them.  He  is  only  entitled  to  recover  bock  from  his  vendor 
the  value  paid  by  him. 
45 
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Lectubb  IX.  No  alteration  made  in  a  u^aJ!/ building  by  the  porcbaser 
or  anybody  else  would  change  the  character  of  the  ijoalcf. 
The  purchaser  would  be  liable  for  any  loss  occasioned  to 
the  wakf  by  his  alteration  or  addition  to  the  wakf  build- 
ing, and  for  restoring  it  to  its  original  condition,  but  he 
will  not  be  entitled  to  any  compensation  on  account  of 
any  improvement,  unless  those  improvements  are  dis- 
tinctly separable. 

The  purchaser  will  not  be  entitled  to  remove  any  erec- 
tion made  by  him,  if  from  such  erections  an  advantage 
accrues  to  the  wahf.  For  example,  a  man  makes  a  better 
oven  for  preparing  bread  in  place  of  an  old  one,  he  can- 
not remove  it,  nor  is  he  entitled  to  any  compensation  for 
it.  But  if  he  fixes  lamps  he  can  remove  them,  or  if  they 
are  left,  he  is  entitled  to  compensation. 

The  purchaser  is  entitled  to  recover  the  value  of  the 
building  at  the  time  when  the  sale  is  set  aside  and  not  the 
price  paid  by  him.     For  example,  if  a  man  purchases  a 
house  for  ten  thousand  dirhems  and  lives  in  it,  and  the 
house  has  become  dilapidated  he  is  not  entitled,  when  the 
sale  is  set  aside,  to  the  price  which  he  paid  for  it.    If 
the  value  has  increased,  the  purchaser  would  be  entitled 
to  receive  the  enhanced  price. 
Mode  of        If  there  is  no  proof  forthcoming  as  to  who  are  entitled 
when  proof    to  the  benefit  of  a  wahfy  or  as  to  the  mode  of  disburse- 
w^^      ment  followed  by  the  mutwallis  of  former  times,  the  wakf 
should  be  applied  for  the  benefit  of  the  poor. 

When  a  wakf  is  set  aside  on  legal  grounds,  that  is, 
on  the  ground  of  invalidity,  the  property  reverts  to  the 
grantor  or  his  heirs;  and  in  their  default  goes  to  the 
public  treasury  {bait-^ulrmdl)»  But  as  long  as  the  wakf 
can  be  upheld,  the  property  will  not  go  to  the  badt-ul-mdlf 
but  will  be  applied  for  the  help  of  the  poor  and  the  needy' 

'  Compare  the  Shiah  Law.    According  to  English  law  there  is  no  escheat 
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OP  for  any  charitable  purpose  by  which  benefit  is  likely  to  ^^cture  ix. 
accrue  to  the  public  at  large. 

A  public  wakf  created  by  the  sovereign  can  never  be 
set  aside  on  the  ground  of  invalidity  or  otherwise.  For 
example,  a  dedication  by  the  sovereign  or  Ameers  for  a 
mosque  or  a  cemetery,  a  tank,  a  canal  and  such  like  ob- 
jects, or  for  the  support  of  men  of  learning,  or  students, 
cannot  be  set  aside,  though  the  administration  of  the 
wakf  may  from  time  to  time  be  modified  by  the  Kazi  in 
accordance  with  the  requirements  of  the  time. 

A  person  makes  a  wdkfior  the  habitation  of  his  vnfe  in 
the  wakf  building,  and  then  dies.  The  widow  afterwards 
re-marries.  She  loses  her  right  of  habitation  and  even  if 
the  second  husband  divorces  her,  she  does  not  recover  the 
right. 

When  a  house  is  dedicated  for  the  habitation  of  certain 
individuals  they  cannot  partition  the  dwelling  among  them- 
selves. But  when  a  dedication  is  made  for  the  residence 
of  the  members  of  a  certain  family,  only  those  who  are 
mahram  to  each  other  may  reside  in  it,  unless  the  dwelling 
is  divided  into  apartments  or  rooms  with  doors,  where  a 
female  may  live  with  her  husband  without  being  subjected 
to  the  intrusion  of  a  ghair-mahram  male  living  in  the  same 
house.  For  example,  if  a  house  is  dedicated  for  the  resi- 
dence of  a  family  consisting  of  two  married  sons  and  two 
married  daughters,  in  order  that  the  husbands  of  the 
married  daughters  may  be  able  to  live  in  the  same  house, 
there  must  be  separate  rooms  set  apart  for  the  sons  and 
daughters  respectively. 

of  a  trust  in  fee  of  lands  upon  failure  of  the  cestui  qui  trust  and  of  any 
person  to  claim  the  lands  through  the  settlor;  see  Burgess  y.  Wheats 
Eden.,  p  176  ;  Taylor  y.  Haygarth,  14  Sim.,  p.  16 ;  Cox  y.  Parker,  22  Beay., 
168.  Ab  for  the  meaning  of  the  term  bait-ul-mdZ,  see  "  Personal  Law  of 
the  Mahommedana."  In  the  proper  sense  of  the  term,  there  is  no  escheat, 
under  the  Mahommedan  Law,  of  lands  constituted  wakf. 
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CHAPTER  XII. 


Lkctube  X. 


Section  I. 

THE  SHIAH  LAW  RELATING  TO  WAKF. 

Wakf^  according  to  the  Shiah  doctrines,  is  an  act  the 

effect  of  which  is  to  tie  up  the  corpiM  or  substance  of  a 

thing,  and  to  leave  its  usufmct  free.    According  to  the 

Jaw&hir-ul-Kal&m,  the  object  of  waJrf  is  the  continnance 

may'be'oon.   ^^  perpetuity  of  a  benefaction  in  the  service  of  the  Deity, 

Law.  "  I  have  dedicated ;"  but  as  already  pointed  out  before, 

in  relation  to  the  Hanafi  law,  a  wokf  may  be  created  by 
any  other  expression  when  the  intention  is  apparent. 
The  Jaw&hir-ul-Kal&m  states  that  there  is  nothing  in  law 
to  debar  the  creation  of  a  waMf  by  the  use  of  any  other 
expression  besides  wakaflo.  For  example,  a  wakfmAj  be 
created  by  the  expression  haramio  (^^I  have  conse* 
crated")  or  tussudvqto  ^^  I  have  given  in  alms."  But  as 
absolute  perpetuity  is  not  a  necessary  incident  of  these 
expressions  reference  must  be  made  to  the  intention  of 
the  donor.  The  meaning  of  this  is,  when  the  intention 
of  the  grantor  is  clearly  to  create  a  vnikfy  whatever  ex- 
pression he  may  have  used,  the  dedication  will  take  effect, 
but  where  the  term  wakfitae]£  is  used,  the  dedication  will 
take  effect  as  such  without  any  question.  If  a  person  make 
use  of  an  expression  which  does  not  in  any  degree,  convey 
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the  idea  of  wahf  and  yet  acknowledge  that  he  intendfl  Lectubk  x. 
to  make  a  wahf  thereby,  it  will  take  effect  as  a  wakf. 
If  a  man  were  to  say,  "  I  have  consecrated  this  house  for 
the  poor  and  given  it  in  perpetuity,"  it  would  be  a  wahf* 
If  he  were  to  say,  "  I  have  tied  up  this  property  and  given 
it  in  the  way  of  God,"  or  "  that  I  have  tied  up  this  pro- 
perty and  given  the  profits  in  the  way  of  God,"  it  would 
be  a  wahf.  .  . 

Where  a  trust  is  expressly  created,  the  introduction  of  ^,  uohamrMd 
words  of  ffif t  does  not  change  the  character  of  the  wahf.  Kazem  lapha^ 
This  question  was  considered  at  some  length  in  the  case  ported), 
of  PAudia  Btbi  a/nd  others  v.  Haji  Mohammed  Kazem  Ispha- 
hani  and  others  decided  by  Pigot,  J.,   on  the  31st  of 
March  1884,  upon  the  construction  of  the  will  of  Nawab 
Sidi    Nazir  Ally  Ehan.     By  his   will  the  Nawab  had 
devised  all  his  property  to  an  executor,  whose  heirs  the 
plaintiffs  claimed  to  be,   on  certain  trusts  which  were 
purely  discretionary.      The  plaintiffs  contended  that  the 
devise  was  an  absolute  gift  to  the  executor,  Meer  Moham- 
med Kazem.    The  defendants  contended  that  though  the 
term  wahf  was  not  used  in  the  document,   which  was 
in  the  English  language  and  form,  it  was  a  valid  wahf. 
The  will  was  as  follows  : 

<*  This  Ib  the  Last  Will  and  Testament  of  me  Nawab  Sidi  Nazir  Ally 
Ehan  of  Ballygnnge  in  the  snbnrbs  of  the  town  of  Calcuttai  zemindar, 
whereas  I  am  indebted  to  varions  persons  in  large  sums  of  money  snoh 
loans  being  secnred  to  them  by  mortgages  over  my  real  Estate  in  Cal- 
ontta  and  in  the  Mofassil  and  my  Promissory  Notes  and  whereas  being 
abont  to  leave  India  I  am  desirons  of  making  a  Testamentary  disposition 
of  my  property  in  the  event  of  my  decease,  I  g^ve  devise  and  beqaeath  all 
my  real  and  personal  Estate  whatsoever  and  wheresoever  of  which  I  shall 
be  seised  and  possessed  at  the  time  of  my  death  nnto  Meer  Mohammed 
Kazem  Jowahery  of  Chitpore  Boad  in  Calcutta  upon  Tmst  at  his  discre- 
tion and  at  his  absolute  authority  and  as  and  when  he  or  any  other  of 
the  Trustee  or  Trustees  for  the  time  being  of  this  my  will  shall  think 
fit  to  sell  and  dispose  of  collect  and  get  in  and  convert  in  money  all  and 
BiDgular  my  said  real  and  personal  Estate  or  any  or  such  portion  thereof 
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Lecture  X.  as  he  the  said  M.  M.  Kazim  or  any  other  Trastee  or  Trasteea  for  the 

time  being  of  this  my  will  shall  in  his  or  their  discretion  think  fit  or 

advisable  and  upon  further  Trust  by  with  and  out  of  the  moneys  to  arise 
from  such  sales  and  collection  to  pay  satisfy  and  discharge  all  my  just 
debts  and  funeral  and  Testamentary  expenoes  and  upon  further  Trust  to 
lay  out  and  expend  such  portion  of  the  surplus  of  the  said  monies  as  the 
said  Trustee  for  the  time  being  of  this  my  will  shall  think  fit  in  the  con- 
struction or  building  of  a  mosque  Imambara  or  Mahommedan  religious 
institution  to  be  called  by  my  name  for  the  performance  and  observance 
of  religious  ceremonies  and  festivals  and  acts  of  piety  and  charity  incul- 
cated in  and  enjoined  by  the  Mahommedan  religion  the  nature  character 
and  extent  of  which  shall  be  in  the  entire  and  absolute  discretion  of  the 
Trustee  of  this  my  Will  for  the  time  being  and  upon  further  trust  to  lay  out 
and  invest  the  Residue  of  the  said  monies  after  payment  of  the  cost  of 
the  construction  of  the  said  Mosque  Imambara  or  other  Mahommedan 
religious  Institution  as  aforesaid  in  or  upon  Securities  of  the  Government 
of  India  or  in  or  upon  the  purchase  of  real  property  in  Bengal  and  I 
direct  that  the  said  Trustee  or  other  the  Trustee  or  Trustees  for  the  time 
being  of  this  my  Will  shall  hold  the  interest  rents  and  profits  of  the  said 
Securities  or  real  property  in  which  the  said  monies  may  from  time  to 
time  be  invested  upon  trust  to  apply  the  same  in  and  towards  the  repairs 
maintenance  and  preservation  of  such  parts  of  the  said  real  estate  as  shall 
not  have  been  sold  as  well  aa  of  the  real  estate  in  which  the  said  Trust 
monies  may  be  invested  and  the  payment  of  all  rents  Revenues  Taxes 
and  other  outgoings  and  expences  incidental  thereto  and  upon  Trust  to 
apply  the  surplus  or  balance  of  such  interest  rents  and  profits  and  also 
the  rents  and  income  arising  from  such  parts  of  my  said  estate  as  may 
not  be  sold  aa  follows  that  is  to  say  aa  to  such  portion  thereof  as  the  said 
Trustee  or  other  the  Trustees  for  the  time  being  of  this  my  Will  shall  in 
his  or  their  judgment  and  discretion  think  fit  in  and  towards  the  per- 
formance and  observance  of  religious  ceremonies  and  festivals  and  acts  of 
piety  and  charity  inculcated  in  and  enjoined  by  the  Mahomedan  religion 
the  nature  character  and  extent  of  which  shall  be  entirely  in  the  judg- 
ment and  discretion  of  my  said  Trustee  or  other  the  Trustee  or  Trustees 
for  the  time  being  of  this  my  Will  and  as  to  the  balance  or  residue  thereof 
to  and  for  the  absolute  use  and  benefit  of  the  said  Trustee  or  other  the 
Trustee  or  Trustees  for  the  time  being  of  this  my  Will  and  I  g^ve  and 
bequeath  the  same  unto  him  or  them  his  or  their  executors  administrators 

or  assigns  accordingly. 

•  ••••••••• 

Provided  Also  and  I  further  declare  that  it  shall  be  lawful  for  the  said 
Trustee  or  Trustees  for  the  time  being  of  this  my  Will  at  any  time  or  from 
time  to  time  in  the  discretion  of  the  said  Trustee  or  Trustees  to  sell  or 
di8ix>se  of  any  stocks — ^funds — securities  or  lands  wherein  any  of  the  Trust 
moneys  for  the  time  being  shall  or  may  happen  to  be  invested  and  to 
invest  the  money  to  arise  from  such  sale  in  any  other  stocks  or  funds  or 
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other  Government  Becnrities  or  in  parchaee  of  real  estates  in  Bengal  and   Lbctubb  X. 
way  or  transfer  the  same  as  occasion  shall  reqnire  or  shall  be  thought  fit.  ~^~~ 

Provided  also  and  I  hereby  declare  that  in  case  the  said  Meer  Mohammed 
Kasem  shall  die  in  my  lifetime  or  shall  renonnce  the  execution  of  the 
Trusts  hereby  created  or  in  case  the  said  Meer  Mahommed  Kazem  or  any 
Trustee  or  Trustees  to  be  appointed  under  this  present  provision  shall  die 
or  shall  be  absent  from  Bengal  for  the  space  of  six  consecutive  calendar 
months  at  one  time  or  shall  otherwise  become  unwilling  or  unable  to  act 
in  the  aforesaid  Trusts  then  and  so  often  as  the  same  shall  happen  it  shall 
be  lawful  for  the  said  Meer  Mohammed  Kazem  or  other  the  Trustee  for 
the  timebeing  or  if  there  be  no  Trustee  then  for  the  Executors  or  ad- 
ministrators of  the  last  deceased  Trustee  to  nominate  any  fit  person 
or  persons  to  supply  the  place  of  the  Trustee  so  dying  residing  abroad  or 
becoming  unwilling  or  unable  to  act  as  aforesaid  and  that  immediately 
after  every  such  appointment  the  said  trust  estates  monies  and  effects 
stocks  funds  or  securities  shall  be  conveyed  or  transferred  in  such  manner 
that  the  same  may  vest  in  such  new  Trustee  and  such  new  Trustee  shall 
have  and  be  capable  of  exercising  all  the  powers  and  authorities  whatever 
hereinbefore  containing  in  the  same  manner  to  all  intents  and  purposes 
as  if  he  or  they  had  been  appointed  a  Trustee  or  Trustees  by  this  my 
Will  ••••## 

The  learned  judge  with  reference  to  the  principal  con- 
tention, held  as  follows  : — 

**  Now,  it  is  contended  that  by  this  document  Nazir  Ally 
gave  his  estate  to  Meer  Mohammed  Kazem  subject  to 
trusts  merely  colorable  and  not  intended  to  be  carried 
out.  The  question  is,  whether  this  contention  is  a  valid 
one.  The  principal  case  relied  on  by  Mr.  Phillips  was 
Moriee  v.  The  Bishop  of  Durham.^  Now,  in  this  case  it 
appears  to  me  the  question  is  not  whether  a  good  trust 
was  created,  but  the  plaintiff's  case  will  not  succeed,  un- 
less it  is  shown  by  her  that  Meer  Mohammed  Kazem  was 
not  intended  to  take  as  a  trustee.  If  he  was  intended  to 
take  as  a  trustee,  he  would  not  take  any  beneficial  in- 
terest. The  deed  declares  that  Meer  Mohammed  Kazem 
takes  as  a  trustee.  It  lies  upon  the  plaintifE  to  show  that 
he  was  to  take  absolutely.     There  can  be  no  doubt  that 

'  10  Ves.  p.  510. 
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Lkctusk  X.  thiere  was  a  trust  regarding  some  portion,  in  the  building 
of  the  mosque,  &c.  So  far  therefore  he  took  as  a  trustee. 
But  as  regards  the  unconsumed  income,  it  has  been  con- 
tended that  Meer  Mohammed  Kazem  took  absolutely* 
The  will,  however,  says  that  he  was  to  take  it  as  a  trustee. 
If  it  had  said  that  the  office  of  mutwalli  was  hereditary, 
a  step  might  be  gained  in  favour  of  the  plaintiff's  con- 
tention. But  it  is  not  so  here.  It  cannot  be  said  that 
the  beneficial  interest  was  given  to  the  heirs  of  Meer 
Mohammed  Kazem,  when  each  trustee  has  the  power  of 
appointing  another  person  as  trustee.  Then  I  am  to  re- 
gard the  various  clauses  in  the  will  regarding  the  appoint- 
ment and  responsibilities  of  the  trustees.  I  might, 
perhaps,  if  I  were  not  deciding  the  question  judicially, 
have  said  that  Nazir  Ally  probably  intended  that  the 
property  should,  or  expected  that  it  would,  descend  to  his 
friend's  descendants,  each  of  them  successivly,  exercising 
his  power  of  appointment  in  favour  of  his  heir,  or  some 
of  his  heirs.  But  I  cannot  import  this  conjecture  into 
my  judgment  for  the  purpose  of  construing  the  plain 
terms  of  the  will.  Then  it  was  argued  that  the  mere 
beneficial  enjoyment  of  the  unexpended  income  indicates 
a  strong  intention  to  create  a  beneficial  interest  and 
did  in  fact  create  such  an  interest.  Without  examining 
the  cases  in  detail,  it  is  sufficient  to  say  that  the  cases  cited 
by  Mr.  Kennedy  and  Mr.  Ameer  Ali,  notably  those  of 
d.  d.  Jawn  Bibi  v.  AbdooUah  Ba/rber  and  AdvoccUe  Ghmaral  v. 
Fatima  Bibi  show  that  no  surmise  can  be  founded  upon 
the  fact  that  the  residue  or  balance  of  the  income  was  to 
be  enjoyed  by  the  Trustee.  That  being  so,  I  think  the 
contention  of  the  plaintiff  must  fail,  and  the  issue  raised 
whether  the  estate  of  Nazir  Ally  formed  part  of  the 
estate  of  Meer  Mohammed  Kazem  must  be  determined  in 
the  negative." 
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The  Shar&ja  defines  a  wakf  in  the  following  terms :—      liicxuBi  x. 
*^  Wahf  is  a  contract,  the  fruit  or  effect  of  which  is  to  tie 
np  the  original  of  a  thing,  and  to  leave  its  usufruct  free. 
The  only  express  word  by  which  it  can  be  constituted 
is  *  wakaftoy^   *  I   have   appropriated ; '   for  with  regard 
to  *  hurrumtoy^  *  I  have  consecrated,'  and  *  audduktoy^  *  I 
have  bestowed,'  they  are  not  sufficient  to  constitute  wakf    Definition 
without  accompanying   circumstances,  as   by  themselves  ding'to  ^^'' 
they   are   susceptible  of   another   interpretation  besides  ^harAya-ia- 
wakf.     If,  however,   they  are  used  with  the  design  of 
constituting  wakf  they  are  obligatory  on  the  conscience 
of  the  person  employing  them  without  any  circumstances 
to  fix  their  meaning.    And  if  he  should  actually  acknow* 
ledge  that  he  used  them  with  that  design,  judgment 
should  be  given  against  him  in  terms  of  his  acknowledge 
ment.     It  has  been  said,  indeed,  that  if  he  should  say, 
*  Hubbvsto  0  SubhuUoy^  wakf  would  be  constituted   even 
without  any  circumstances  to  point  this  meaning,  because 
He,  on  whom  be  peace,  has  said,  ^  Hahhis  ul  asl  wa  subhil- 
ul  swmrat '  (tie  up  the  original  and  give  away  the  fruit). 
Others,  however,  have  maintained  that  there  would  be  no 
wakf  in  these  cases  without  corroborative  circumstances, 
as  the  words  by  themselves  would  not  commonly   be 
so  understood ;  and  this  is  the  more  approved  opinion." 
"  And  the  delivery  of  possession  is  a  necessary  condition     Possession 
for  the  validity  of  the  wakf*^     But  this  principle  also  necessary  j 
should  be  taken  Bubject  to  the  conditions  pointed  out  in  qnaiifica- 
dealing  with  the  Hanafi  law,  that  is,  actual  change  of  ^^°'*'* 
possession  is  not  necessary,  constructive  transfer  being 
sufficient.     For  example,  it  is  lawful  for  the  wfliif  to 
constitute  himself   mutwalli.     In   such  a  case  a  formal 
change  of  possession  is  out  of  the  question.     And,  there* 
fore,  what  is   intended  by  the  principle  is  not  actual  de- 
livery of  possession  to  another,  but  change  in  the  charac- 
46 
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Lkctubs  X.  ter  of  the  possession  or  of  the  dominion  exercised  over 
it.  It  is  in  this  sense  that  the  Mai &tih  declares  that  if 
the  w&kif  continue  to  exercise  his  right  over  it  and  make 
no  change  in  the  character  of  the  possession,  the  wakf 
will  not  take  effect.  Where  a  dedication  is  for  a  public 
purpose,  no  (express)  delivery  of  possession  is  necessary, 
for  the  user  of  it  by  any  individual  is  sufficient  to  consti- 
tute a  valid  wakf. 

According  to  the  Jaw&hir,  delivery  of  possession  is  not 
necessary  also  where  the  wahf  is  in  fact  a  sadkah,  a  charita- 
ble grant.  Similarly  in  the  case  of  a  musjid  or  any  maslihat 
or  object  of  utility.  In  these  cases  the  mere  non-delivery 
of  possession  vnll  not  avoid  the  wakf.  But  where  the 
donees  or  beneficiaries  are  capable  of  taking  possession 
of  the  subject  of  dedication,  or  there  is  some  person  who 
can  take  possession  in  their  behalf  and  this  is  not  done, 
the  wakf  is  inoperative. 

When  all  the  conditions  requisite  for  the  completion 
of  a  wahf  are  complied  with,  it  becomes  absolute  (if  made 
in  health)  and  cannot  be  revoked  according  to  '^  our " 
doctrines.  '^On  this  point,"  says  the  author  of  the 
Jawd.hir-ul-Kal&m,  ^'  Abft  Hanifa  differs  from  us,  though 
his  disciple  Abii  Yusuf  on  arriving  at  Bagdad  dissented 
therefrom.  If  the  subject  of  the  wakfhsM  once  changed 
possession  and  ceased  to  be  under  his  dominion  or  has 
come  into  the  hands  or  under  the  control  of  the  benefici- 
aries or  the  trustee  on  their  behalf,  the  wdkif  cannot 
revoke  it  or  change  the  conditions  of  the  wakf  or  with- 
draw it  from  the  way  of  God  or  the  purposes  to  which  it 
is  dedicated." 
TToX/  made  All  this  relates  to  a  wakf  made  in  health.  But  if  a 
neu^  '  waft/*  be  constituted  at  a  time  when  the  wAkif  is  suffering 
from  a  death-iUness^  it  will  take  effect  with  reference  to 
the  entirety  of  the  dedication,  provided  the  heirs  consent. 
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otherwise  the  wakf  will  operate  only  in  respect  of  one-  I'«ctubb  x, 
third  of  the  estate  of  the  testator.  '*  For  wakf  is  like 
other  acts  which  take  efiEect  immediatelj  such  as  hiba, 
sale  and  similar  obligations/'  If  the  wakf  property  is 
corered  by  one-third  of  the  estate,  then  it  is  valid  as 
regards  the  entirety  of  the  dedication.  If  not  each  proyi- 
sion  will  be  given  effect  to  with  regard  to  its  priority  until 
one-third  of  the  estate  is  exhausted. 

<<  If  a  person/'  says  the  Shar&ya,  ^^  should,  in  death- 
illness,  make  a  vKikf  gift  and  riMihdbdt  sale  and  emancipate 
a  slave,  and  the  acts  be  not  allowed  by  his  heirs>  tiien  they 
would  be  valid  if  they  can  be  carried  into  effect  out  of  a 
third  of  his  estate;  otherwise  they  are  to  be  preferred 
according  to  priority  of  date,  and  effect  is  to  be  given 
to  each  in  order  until  the  third  of  the  estate  is  exhausted, 
after  which  any  that  may  remain  is  void."^ 

There  is  this  difference  between  immediate  dispositions 
of  property,  u  ».,  dispositions  inter  vivos  and  bequests,  that 
in  the  former  case  the  one-tiurd  takes  efEect  in  respect 
of  the  existing  property,  whereas  in  the  case  of  bequests, 
consideration  has  to  be  paid  to  the  condition  of  the  estate 
after  the  decease  of  the  testator.  If  there  happen  to  be 
many  bequests  in  a  wakf,  and  it  is  dif&cult  to  determine 
which  provision  should  take  priority,  {.  e.,  when  all  the  pro- 
visions are  of  the  same  degree  of  importance,  in  that  case, 
according  to  the  Shaikh'  all  the  provisions  should  be  given 
effect  to  and  the  one-third  respecting  which  the  wakf  is 
operative  should  be  applied  to  the  effectuation  of  all  the 
objects.  "  When  a  person,"  says  the  Shariya,  "  has  be- 
queathed property  for  the  performance  of  certain  duties, 
some  of  which  were  incumbent  on  the  testator  and  others 

*  SharAya-nl-lBlam,  p.  234, 

*  MafAtih  after  the  Muhsoot ;  Shaikh  Mnrtasa  is  meant  here,  see  In- 
trod.,  p.  31. 
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LECTumv  X.  only  discretionary,  they  are  all  to  be  carried  into  effect  if 
a  third  of  his  estate  be  sufficient  for  the  purpose.  If  the 
third  should  not  suffice  and  the  heirs  refuse  their  consent^ 
those  duties  that  were  incumbent  on  the  testator  must 
first  be  discharged  out  of  the  general  mass  of  his  estate^ 
and  then  the  others  out  of  a  third  of  what  remains  begin- 
ning with  the  first  mentioned  by  the  testator,  and  so  on  in 
order.  If  none  of  the  duties  are  of  the  incumbent  de* 
scription  but  all  discretionary,  they  take  effect  only  to  the 
extent  of  a  third  of  the  estate  and  are  to  be  discharged 
beginning  with  the  first  mentioned  by  the  testator,  and 
so  on  in  order  until  the  third  is  exhausted." 


Section  n. 


CONDITIONS  RELATING  TO  THE  SUBJECT 

OP  WAKP. 

The  subject     These  are  four ;  (1),  the  subject  of  the  wahf  must  be 
^  a  substance ;  (2),  it  must  be  the  property  of  the  appro- 

priator,  (3)  capable  of  profit  whilst  it  exists  and  (4)  capable 
of  being  delivered.  Hence  it  has  been  said  that  when 
anything  is  not  existing  in  substance,  the  wakf  thereof  is 
not  yalid ;  for  example,  the  wakf  of  a  debt  payable  to  a 
person  is  not  valid.'  In  the  same  way  the  wakfiyis,  thing 
in  substance  is  invalid  if  it  is  not  particularly  specified  ; 
for  example,  if  a  person  were  to  say  "I  have  appro- 
priated a  house  or  mansion,''  it  would  not  be  valid  un- 
less he  specifies  which  house  he  means.  The  Shar&ya 
says,  **  the  waJcf  of  aJcdr  or  lands  and  houses,  of  clothes, 
furniture  and  lawful  instruments  is  valid ;  the  rule  being 

*  Shariya*iiI-lBlam,  p.  248. 

'  This  must,  however,  be  taken  sabjeci  to  qualificatioiiA  diacnssed  after- 
wards, see  seq. 
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that  the  wakf  of  anything  from  the  use  of  which  benefit  ^"cttoi  X. 
can  be  lawfully  derived,  consistent  with  the  preservation 
of  the  thing  itself,  is  valid  ;  thus  the  wakf  of  a  trained 
dog  and  cat  is  valid,  from  the  possibility  of  benefit  being 
derived  from  them."  ^  The  Maf S,tih  says  "  the  wakf  of  a 
dayn  or  of  a  thing  indeterminate  is  not  valid  by  reason 
of  there  being  no  certainty  or  identity  of  the  same." 
With  reference  to  this  latter  point,  as  well  as  the  legality 
of  the  wakf  of  profits  or  of  dinars  and  dirhems,  in  other 
words  money,  the  question  is  involved  in  considerable 
difGiculty.  The  Jaw&hir-ul-Kal&m*  has  discussed  the  sub- 
ject at  some  length,  the  result  of  which  appears  to  be  that 
whilst  some  of  the  patristic  lawyers  of  the  Shiah  school, 
like  the  author  of  the  Shar&ya  and  the  Maf &tih  are  in- 
clined to  hold  against  the  validity  of  such  wakf;  the 
Shaikh  and  most  of  those  jurists,  whose  views  are  in 
accordance  with  the  progress  of  the  times,  declare  that  the 
wakf  of  profits  and  of  monies,  when  they  can  be  perma- 
nently applied  in  trade  or  commerce,  so  that  a  permanent 
benefit  may  be  derived  from  the  same,  is  valid,  as  will  be 
seen  from  the  remarks  which  have  ah*eady  been  made  in- 
respect  of  the  Hanafi  law.    This  view  is  in  accord  with 

1  "  The  wdkf  of  food  and  snch  like  things  is  not  ralid  becanse  tbey  are 
oonsmned  in  their  nse.  The  wakf  of  violets,  or  flowers  in  general,  and  lamps 
(kandtl),  mats,  Ac,  are  valid  according  to  custom  and  times."  This  shows 
how  elastic  the  mle  is,  and  that  one  most  not  go  by  the  letter  of  the  law 
but  hy  its  spirit. 

*  "  And  whether  the  wakf  of  dinars  and  dirhema  is  valid  or  not,  the 
opinion  of  some  is  that  it  is  not,  and  this  seems  to  me  to  be  more  approved 
for  it  is  in  accord  with  the  ancients  (mnUikaddamxn).  And  in  the  MahsiU 
11  is  said  that  there  is  general  agreement  about  it,  with  the  exception  of 
those  who  held  it  valid,  who  are  few.  The  reason  is  tha^  dinars  and  dir- 
hems  are  expended  and  no  further  use  can  be  derived  from  them,  and  this 
is  against  the  principle  that  a  waJcf  must  always  be  subsisting  and  its 
profit  should  be  applied  for  the  relief  of  the  poor  and  other  good  acts, 
but  when  the  profit  of  a  thing  is  always  subsisting,  as  in  the  case  of  a 
honey -comb,  it  is  valid,"  Jaw&hir-ul-KalAm. 
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LicTUBK  X.  the  altered  conditions  of  societj.  The  principle,  upon 
which  the  more  ancient  lawyers  of  the  Shiah  school  have 
proceeded,  in  holding  that  the  wakf  of  money  and  miMidfa 
is  inyalid,  is  that  such  subjects  either  possess  no  stability 
or  permanence,  or  that  they  are  expended  in  their  applica- 
tion for  the  purposes  for  which  they  are  dedicated.  But 
when  money  is  applied  in  trade,  or  where  profit  is  derived 
from  investments,  the  objection  which  seemed  to  them  to 
possess  so  much  force,  loses  all  weight,  and  it  is  on  this 
ground  that  modem  Shiah  lawyers  have  upheld  the 
validity  of  such  wakfB.^  But  if  the  subject  of  the  wahf  is 
not  distinctiy  specified,  but  is  capable  of  being  ascertained 
by  enquiry,  such  lool/ would  be  valid.  For  example,  if  a 
man  who  is  possessed  of  two  houses  were  to  say  that  he 
dedicated  one  of  his  houses  ''  either  this  one  or  that  one, '' 
it  would  be  valid. 

It  is  a  condition  that  the  property  appropriated  should 
be  the  w&kif 's ;  otherwise  the  wakf  is  not  valid.  If  the 
appropriation,  however,  is  made  of  a  property  belonging 
to  another,  the  wakf  will  be  validated  by  the  ratification 
of  the  real  owner. 

The  wahf  of  a  mmhad  or  an  undivided  share  in  a  thing 
is  valid,  and  possession  of  it  is  to  be  taken  in  the  same 
way  as  in  the  case  of  a  sale.^ 
Gonditknu      It  is  a  condition  that  the  w&kif  should  be  hdLigh  (adult) ; 
^^^ifor  ^^^  ^®  should  be  possessed  of  complete  understanding, 
approprmiar.  ^ji^  \^  possessed  of  the  Capacity  to  deal  with  his  pro- 
perty, that  is,  be  subject  to  no  inhibition  on  the  ground 
of  incapacity.    The  author  of  the  Jaw&hir  is  inclined  to 
think,  and  rightly,  that  the  latter  condition  depends  on  the 
former,  and  in  the  Sharah-i-Luma  the  only  condition  re- 
required  is  sound  understanding. 

The  creation  of  a  wakf  is  like  the  performance  of  a 

*  JAma-iiah-Shftitie.  '  JawAhir-nl-KalAm. 
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devotion,  and  therefore  as  there  is  no  obligation  on  a  Lbctum  x. 
lunatic  and  an  infant  who  has  not  attained  pnberty 
to  perform  any  devotion,  their  wdkf  too  would  not  be 
valid,  for  the  understanding  necessary  to  the  comprehen- 
sion of  its  nature  and  effect  is  wanting.  But  there 
is  some  difference  of  opinion  regarding  the  question  what 
would  be  the  effect  of  a  wakf  when  made  by  a  boy  who  has 
attained  puberty  at  an  early  age,  say  ten  years.  Pre- 
sumably his  act  would  not  be  valid,  for  the  law  does  not 
presume  discretion  until  the  completion  of  the  15th  year. 

The  w&kif  can  lawfully  retain  the  superintendence  of 
the  wakf  in  his  own  hands  or  appoint  another ;  but  no 
condition  which  woxQd  enable  the  wftkif  to  revoke  or 
cancel  the  trust  is  valid  or  lawful.  Nor  can  he  reserve  to 
himself  the  power  of  resuming  the  mutwalhship  whenever 
he  likes  after  already  appointing  one  in  the  office.^  As 
it  is  required  that  the  nazir  or  superintendent  should 
be  a  man  of  honesty  and  should  know  how  to  perform  his 
duty,  if  the  w&kif  is  incompetent  or  dishonest,  that  is, 
neglects  the  trust  or  misdeals  with  it,  he  may  be  removed 
or  another  man  may  be  associated  with  him.^  When  the 
w&kif  has  appointed  no  one  for  the  superintendence  of 
the  the  wakfy  the  duty  would  devolve  on  the  cesiwi  qui 
trustent  when  the  wakf  is  for  specific  i>er8ons  who  can 
appoint  a  trustee  on  their  behalf,  and  on  the  Hdhim^ 
SJuira  (judge),  when  it  is  for  a  public  purpose,  or  in  the 
way  of  God,  or  for  a  continuing  and  variable  class  of  people. 

Concerning    the   maukoof--aladh    there    are    four    re- 
quisites:— 

*  This  Tiew  eeeniB  opposed  to  the  view  taken  in  HedditunniaM^B  caae, 
2  N.  W.  P.  Beports,  p.  410. 

'  This  subject  has  been  folly  dealt  with  in  dealing  with  the  Hanafi  law. 
There  is  no  differenoe  between  the  Hanafi  and  the  Shiah  law  on  this 
point. 
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Lecture  X,  (1)  He  must  be  existent. 

Conditions  (2)  Must  be  Capable  of  owning  property. 

T^tZZf.  (^)  Must  be  m«yym  or  specified. 

aiaihimorthe  (4)  Must  be  One  in  whose  favour  it  is  not  unlawful 

centui  qui" 

tintstent,         to  make  a  wakf. 

As  a  corollary  to  the  above  principles,  the  Shar&ya  lays 
down  the  following  doctrine :  "  Consequently  if  one 
should  make  a  settlement  beginning  with  a  person  not  in 
existence — ^as  for  instance,  one  to  be  born,  or  a  foetus  not 
yet  separated  from  the  womb  of  its  mother — the  wakf 
would  not  be  sahih  (valid) .  But  if  it  were  in  favour  of 
one  not  in  existence  in  succession  to  a  person  actually  in 
being,  it  would  be  sahih."  The  comment  of  the  Jaw&hir 
on  this  passage  is  interesting,  and  brings  into  prominence 
the  views  of  the  Shaikh  on  this  subject ; — "  If  one  makes 
a  wakf  for  a  non-existent  person  at  the  commencement  it 
will  not  be  sahih  ;  for  example,  a  person  makes  a  wakf  for 
his  child  about  to  be  born,  or  the  foetus  which  is  not 
separated  from  the  womb,  though  (in  one  aspect  it  is 
moujood  or  existent,  and  bequests  in  its  favour  are  lawful 
and  it  is  entitled  to  a  share,  upon  the  partition  of  the 
inheritance,  yet  a  wakf  is  not  valid  in  its  favour,"  pro- 
bably on  the  ground  that  it  is  not  capable  of  holding 
possession  of  the  property  but  where  a  wakf  is  in  favour 
of  a  non-existent  object  in  succession  to  an  existing  object 
which  is  capable  of  acquiring  its  benefit,  such  wakf  is 
valid. 

When  a  person  makes  a  wakf  commencing  with  a  non- 
existent object,  and  then  in  favour  of  existing  objects,  it 
is  not  sahihy  but  whether  it  will  annul  or  render  the  entire 
akd-i-wakf  (the  contract  of  wakf)  bdtil  or  void  is  a  ques- 
tion which  has  been  answered  in  two  ways;  some  jurists, 
among  tliem  the  author  of  the  Shardya  being  of  opinion 
that  it  is  void,  whilst  others  including  the  Shaikh  hold 
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that  it  will  be  valid  in  favour  of  the  existing  objects  and  I'^crrai  x. 

invalid  as  regards  the  non-existing.     For  example,  a  wakf 

in  favour  of  an  unborn  child  and  after  it  for  the  existing 

children  will  take  effect  at  once  in  favour  of  the  latter, 

the  invalidity  of  the  wakf  in  respect  of  the  former  object 

which  is  non-existing,  only  accelerating  its  operation  in 

favour  of  those  that  are  in  existence.     According  to  the 

Jaw&hir-ul-Kal&m  the  great  jurist  Yehya  ibn  Muyyid 

holds  the  same  view  which  is  apparently  conformable  to 

the  opinions  entertained  by  a  large   body  of  the  tdldma 

(the  learned). 

A  waJef  for  masdlxh  or  works  of  general  utility  or  for  A  waif  for 
pious  and  charitable  purposes,  in  the  benefit  of  which  all 
human  beings  may  participate,  is  valid.  For  example,  a 
wakf  for  (construcfcing  or  maintaining)  bridges  and  mus- 
jids,  providing  shrouds  for  the  dead,  and  like  purposes  is  a 
settlement  on  all  mankind,  though  a  limited  number  may 
participate  at  a  time  in  its  advantages  ;^  and  though  no 
specific  individuals  may  be  mentioned  as  the  people  for 
whose  benefit  such  wakf  is  created,  it  would  be  valid 
because  all  God's  creatures  can  derive  benefit  therefrom. 
Consequently  a  wakf  the  object  of  which  is  to  confer 
a  general  benefit  on  the  public,  for  example,  a  wakf  to  a 
Madrassa,  or  the  wakf  of  books  to  a  library  and  such  like 
is  valid. 

AMoslemcannotmakeati;a%f  infavourof  anaZten^nemy,  A  wakf  in 
though  he  may  be  a  blood-relation,  but  he  can  make  it  in  ^^^^inyaHd. 
favour  of  a  non-Moslem  subject  {zimvmi)  of  the  same 
sovereign,  whether  he  be  a  stranger  or  in  no  way  related 
to  him,  for  it  is  the  conferring  of  kindness  or  charity  on 
a  human  being,  who  may  be  induced  to  take  the  right 
way.  The  validity  of  a  wakf  to  a  zimmi  is  maintained  on 
the  ground  that  a  sadkah  or  alms  may  be  validly  given 

>  SharAya,  p.  245  ;  Maf Atih ;  Jaw&hir. 
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Lectubv  X.  Iq  him.  But  it  does  not  follow  from  this  that  a  Moslem 
can  make  a  wakf  in  fayoor  of  a  churcli,  a  synagogue  or 
any  place  of  non-Moslem  worship,  for  that  would  be 
assisting  in  the  propagation  of  infidelity,  which  is  unlaw- 
ful and  forbidden  to  Moslems.  But  a  zimmi  can  make  a 
wakf  on  a  non-Moslem  place  of  worship.  A  Moslem  can 
make  a  wakf  for  the  benefit  of  zimmis  for  purposes  which 
are  lawful  under  the  Mahommedan  law,  such  as  the 
repair  of  their  houses,  erection  of  hospitals,  or  places  of 
refuge,  &cA 
A  wakf  for     A  wakf  in  favour  of  fornicators,  highway  robbers  or 

poses  inyalid.  drinkers  of  wine  is  not  valid,  nor  for  the  copying  of  what 
are  now  called  Tour&t  and  Injil  (the  Pentateuch  and 
the  Christian  Gospels)  since  they  are  altered  and  perverted 
variations.  But  if  such  appropriations  were  made  by  an 
infidel,  it  would  be  lawful.  No  wakf  which  is  productive 
of  sin  is  valid. 

If  a  Moslem  were  to  make  a  wakf  in  favour  of  the  poor, 
it  would  be  applied  primarily  to  the  benefit  of  the  Mussul- 
man poor,  and  if  there  happen  to  be  none  then  to  other 
poor;  but  a  wakf  by  a  non-Moslem  in  favour  of  the  poor 
generally  would  be  applied  for  the  benefit  of  the  poor  of 
his  neighbourhood  without  distinction  of  creed. 
A  wakf  in       When  a  wakf  is  made  in  favour  of  Moslems  generally,  all 

Mosiwns'       people  who  are  subject  to  the  laws  of  Islam,  their  women  and 

generally.  their  children,  will  be  included ;  the  use  of  the  expression 
Moslem  excludes  those  who  are  not  subject  to  Islam.  A 
wakf  in  favour  of  Momins  (those  who  have  the  Imdn  or 
true  faith^  will  be  applied  only  for  the  benefit  of  the  fol- 
lowers of  the  twelve  Imams.^ 

1  SharAya,  pp.  235  and  236  ;  HafAtiH. 

'  "  Faith  has  two  meanings — (1)  general  and  (2)  special  i  generally  it 
means,  to  accept  from  the  heart  those  laws  which  the  blessed  Prophet 
has  brought ;  the  special  meaning  rosolves  itself  into  two  heads : — (a) 
to  act  piously  and  (h)  to  beliere  in  the  Imamat  of  the  Imams." 

*  See  the  Personal  Law  of  the  Mahommedans,  pp.  16, 16. 
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A  wahf  in  favour  of  momvns  generally  will  be  applied  to  ^«ctubi  x, 
such  purposes  as  would  be  beneficent  to  them. 

If  the  wakf  is  for  Shiahs  then  according  to  our  present 
usage  it  will  be  applied  for  the  benefit  of  Imamias^  The 
Shiahs  include  the  Jarudiyahs  ;  the  IsmaUyas  are  included 
in  the  Zaidyas, 

Whenever  the  M<mkoof<Uaihi  {%.  e.,  the  person  in  whose 
favour  a  voakf  is  made)  is  described  by  a  particular  rela- 
tionship, all  those  who  come  within  it  are  held  to  be 
included  in  the  benefits  of  the  wakf. 

So  that  if  the  wakf  is  in  favour  of  the  Imamidsy  it  is 
for  all  the  followers  of  the  Imams.  In  like  manner  when 
it  is  for  the  Zaidyas,  all  those  who  assert  the  Imamship 
of  Zaid,  the  son  of  Ali  (the  second) ,  are  included.  Likewise, 
when  the  connection  is  a  relation  to  a  particular  ances- 
tor, all  those  lineally  descended  from  him  by  their  fathers 
are  included.  As  for  instance,  '^  Hftshimis,"  who  com« 
prehend  all  those  descended  from  Hftshim  through  Ab{L 
TfiJib,  Harith,  Abbas  and  Abii  Lahab;  or  "  T&libis  "  who 
are  descendants  of  Abu  Tftlib,  on  whom  be  peace,  both 
males  and  females  participate  if  connected  with  him  on  the 
side  of  their  fathers  from  a  regard  to  custom,  though 
upon  this  point  there  is  some  difference  of  opinion. 

If  one  should  make  an  appropriation  for  the  Bani 
Tamim,  it  would  be  valid  and  should  be  applied  to  any 
of  them  who  can  be  found. 

If  a  person   should   make   an  appropriation  for  (his)     wdkf  in 
neighbours  (jiran)y  a  reference  should  be  made  to  custom  u^i^hbom. 
for  determining  who  are  to  be  thereby  comprehended. 

Some  say,  however,  that  any  one  whose  house  is  within 
forty  cubits  is  a  meighbour,  and  this  opinion  is  good  or 
well  supported,  while  others  maintain  that  the  meaning 

'  "  Shiah   means  a  person  who  propagates  the  Iniamat  of  Ali|  may  the 
peace  of  God  rest  with  him." 
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Lkcturb  X.  of  the  term  extends  to  all  the  occupants  of  forty  houses 
on  either  side,  but  this  opinion  is  now  abandoned. 
A  wakf  in      If  One  should  make  a  waTcf  for  a  Tnaslahat  or  object  of 
m^iahtutYi^i  general  utility  but  that  has  ceased  to  be  used,  it  will, 
has  ceased  to  according  to  the  approved  doctrine,  be  applied  to  any  good 
be  applied,      or  pious  purpose.     It  will,  however,  be  better  to  apply 
the  same  with  reference  to  the  true  intentions  of  the  appro- 
priator.     So  the  wahf  for  a  musjid  will  (in  case  of  the 
intended  musjid  not   being  in   existence)  be  applied  to 
another  musjid,  and  that  for  a  Madrassa  to  another  like 
Madrassa,  and  so  on,  regard  being  had  to  the  same  de- 
scription of  object  as  was  intended  by  the  appropriator/ 

When  a  wakf  is  made  for  a  good  purpose  in  general  it 
will  be  applied  to  any  good  purpose  by  which  an  approach 
is  made  to  Almighty  God.' 

So  also  in  the  Sharori-Luma  : — '^  K  one  makes  an  ap- 
propriation in  the  way  of  God,  then  it  will  be  applied  to 
every  purpose  by  which  an  approach  is  made  to  G^, 
because  from  the  way  is  meant  the  path  of  Grod,  that  is 
the  path  of  reward  [in  future  life]  and  the  reward  and 
pleasure  of  God ;  this  will  include,  therefore,  helping  the 
needy,  building  mosques  and  repairing  roads,  supplying 
shrouds  to  the  dead,  whatever  brings  blessings ;  some  say 
it  includes  holy  warfare,  others  that  it  includes  Hajj  and 
Umrah  (lesser  pilgrimage).  But  the  first  view  is  correct.' 
In  the  same  way  if  one  makes  an  appropriation  in  the 
way  of  charity  or  in  the  way  of  sawdb  (reward),  it  means 
the  same  thing,  and  the  meaning  will  not  be  split  into 
three  parts.  Some  (jurists)  have  said  that  '  the  way  of 
rewards'  means  the  poor  and  indigent  and  commence- 
ment should  be  made  with  his  poor  relations,  and  from  the 
'  way  of  charity '  is  meant  the  poor  and  indigent,  and 
travellers,  and  debtors  who  have  become  indebted  in  pious 

A  ICafAtih.  *  Ibid.  *  Sharh-i-Loma. 
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acts  and  the  ransoming  of  slaves,  but  the  intention  of  the  Lbctubi  X, 
appropriator  should  be  regarded.*" 

If  one  makes  an  appropriation  for  charity  generally, 
without  any  specification  of  the  purposes,  it  will  be  ap- 
plied (or  expended)  on  the  poor  and  all  purposes  by  which 
an  approach  (to  God)  might  be  made,  like  conferring  bene- 
fit on  students,  building  mosques  and  schools  and  bridges 
and  MushdUidf  the  assistance  of  pilgrims,  supplying 
shrouds  for  the  dead,  and  it  is  allowable  to  spend  for  the 
general  benefit  of  Mussulmans.' 

In  the  Jaw&hir  this  principle  is  stated  thus : — ^'  If  a 
person  constitute  a  wakf  for  a  maslahat  such  as  a  musjid, 
a  bridge  or  some  object  of  a  similar  character  and  all 
traces  of  its  use  and  effect  have  totally  vanished,  {lit.  have 
become  totally  effaced  or  annulled),  in  such  a  case  the 
income  of  the  wakf  property  woidd  be  expended  on  good 
purposes  generally.  Preference,  however,  would  be  given 
to  an  object  approaching  in  character  as  nearly  as  possible 
to  the  object  of  the  original  dedication.'*  It  will  be  seen 
from  this  that  the  cypres  doctrine  is  carried  much  further 
under  the  Shiah  law  than  even  under  the  Hanafi  law. 
And  this  wiU  appear  more  clearly  from  the  following 
dictum.  ^'  If  a  person  were  to  make  a  dedication  generally 
for  charitable  purposes,*  then  without  any  difference  of 
opinion,  the  wakf -property  will  be  applied  for  the  benefit 
of  the  poor  and  indigent  and  for  all  pious  acts  and  objects 
which  may  be  the  means  of  approaching  the  Deity ;  birr 
or  charity  is  a  word  which  comprehends  all  good  and 
pious  actions  (khairj  such  as  the  help  of  the  poor,  the 
assistance  of  the  weak,  the  improvement  of  the  condition 
of  the  Mussulmans,  the  performance  of  Hajjy  Jehad,  &o." 

With  the  exception  of  Ibn  Junaid,  most  of  the  writers 

^  Comp.  the  JawAhir.  '  Ry&z-nl-AhkAni. 
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Lmctubi  X,  sacred  war,  to  support  the  poor  Synds  of  Kerbulla,  to  keep 
the  acqueduct  there  in  repair  or  any  sacred  place  and 
snch  like.  But  when  the  dedication  is  for  Zaid  and 
nothing  is  said  as  to  how  it  should  be  applied  after  Zaid's 
death,  and  there  is  nothing  from  which  the  intention  of 
the  donor  can  be  inferred  as  to  the  future  application  of 
the  proceeds  of  the  wakf,  in  that  case  the  wakf  will  operate 
only  during  his  lifetime  and  on  his  death  will,  according 
to  the  generally  received  doctrine,  revert  to  the  wS,kif  or 
his  heirs,  as  the  case  may  be.  According  to  another  school 
of  jurists,  the  remainder  will  be  for  charitable  purposes  in 
general.^  The  same  will  be  the  case  where  the  wahf  is 
for  Zaid  and  his  descendants. 

If  a  property  is  made  wakf  or  hubs  for  two  persons 
one  of  whom  dies,  the  survivor  will  enjoy  the  benefit  of  the 
property  during  his  lifetime.  Another  view  is,  that  the 
moiety  of  the  deceased  will  revert  to  the  donor.  But 
**  the  former  seems  more  approved." 

A  wakf  for  the  donor's  son  for  one  year  or  for  his 
lifetime  and  the  remainder  for  the  poor  is  valid  (as  a  per- 
petual wakf)  by  general  consensus. 

*  JawAbir-ul-KalAon. 

'  So  if  it  (the  appropriation)  is  restricted  to  a  particnlar  time  or  made 
dependent  on  some  qoality  of  f  atnre  ooourrence  the  wakf  ia  roid.  Snch 
also  is  the  case  when  it  is  made  in  f  aronr  of  persons  who  wiU  probably 
fail.  As  for  instance  if  one  should  made  a  settlement  on  Zaid  with  a 
restriction  to  himself  or  extend  it  to  generations  that  would  probably 
fail,  or  if  he  say  generally  for  his  successors  without  mentioning  what  is  to 
be  done  after  they  fail — in  these  oases  it  is  maintained  by  some  that  the 
wakf  would  be  entirely  roid,  but  others  insist  that  due  course  should  be 
giyen  to  the  purposes  actually  named  and  this  is  approved.  Then  upon 
their  failure  the  property  would  revert  to  the  heirs  of  the  w&kdf  or  appro- 
priator,  but  some  of  the  doctors  maintain  that  it  reverts  to  the  heirs  of  the 
Movkoof  alaihi  or  the  person  in  whose  favour  the  wakf  is  made.  The  first 
opinion,  however,  is  the  most  approved. 

If  one  should  say,  I  have  appropriated  when  the  beginning  of  the  month 
should  come,  or  if  Zaid  will  arrive,  the  appropriation  would  not  be  valid. 
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If  a  person  were  to  constitute  a  wakf  for  his  sons  in  the  I*«ctubb  x. 

following  manner,  that  is  to  say,  for  one  year  for  Amr,  the 

next  year  for  Zaid  and  so  on,  and  after  them  for  the  poor, 

in  the  following  manner — ^for  their  learned  one  year,  for 

their  pious  in  the  second  year,  and  their  mashdikh  in  the 

third  year,  such  a  wahf  is  valid  and  will  be  given  effect 

to. 

A  contingent  gift  is  invalid ;  for  example,  if  a  man  were 

to  say  ^^  this  is  wakf  when  Zaid  comes  or  when  the  first  of 

the  month  comes." 


Section  IV. 
DIVESTMENT  OP  THE  WAKIP'S  INTEREST, 

"  Seisin  is  a  condition  for  the  validity  of  the  wakf. "  says  Soisin  under 
the  Shar&ya,  "  so  that  if  the  w&kif  should  die  or  become  l^^, 
insane  before  he  has  completed  the  wakf  it  will  be  in- 
valid." The  nature  of  the  seisin  will  depend  on  the 
nature  of  the  subject  of  the  wakf  and  the  objects  for 
which  it  is  dedicated.  If  the  dedication  is  for  specific 
individuals  who  are  competent  to  take  possession  of  the 
wakfy  seisin  is  essential.  But  where  the  wakf  is  for  pious 
purposes  or  the  benefit  of  mankind  in  general,  no  seisin  is 
necessary. 

The  SharS^ya  states  the  principle  thus  : — ^Where  a  wakf 
is  made  for  the  poor  or  for  the  learned  in  law  a  super- 
intendent (kyyim)  must  be  appointed  to  take  posses- 
sion of  the  wakf  property — while  in  the  case  of  a  wakf 
made  for  a  ma^lahat  or  useful  purpose,  the  creation 
of  the  trust  implies  that  change  of  possession  which 
the  law  requires,  the  condition  of  acceptance  being  en- 
tirely dispensed  with,  and  as  to  possession  that  of  the 
nazir  or  superintendent  is  sufiicient.  If  a  person  should 
appropriate  a  musjid  or  place  of  worship,  the  appropria- 
48 
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Lecture  X.  tion  is  valid  though  only  one  person  should  pray  therein. 
In  like  manner,  if  a  person  appropriate  a  cemetery,  the 
same  becomes  valid,  by  the  interment  therein  even  of  a 
single  corpse.  But  though  people  should  pray  in  a  mus- 
jid  or  bury  in  a  cemetery  without  the  formal  words  of 
wahf  being  pronounced,  neither  would  pass  out  of  the 
property  of  the  owner.  Such  also  would  be  the  result  if 
possession  was  not  given  of  the  wakf  property  though  the 
appropriate  words  were  used.  In  other  words  a  change  in 
the  character  of  the  possession  is  necessary. 

The  possession  of  the  mutwalli  appointed  to  look  after 
the  wakf  would  be  sufficient  and  the  wfikif  may  be  mut- 
waUi   himself.*     Similarly  where    the    wakf  is  for  the 
wakif's  minor  children,  if  the  w^kif  remains  in  possession, 
the  wakf  nevertheless  is  valid.    His  possession  would  be  on 
their  behalf  ;3  go  also  in  the  case  of  a  grandfather.     Simi- 
larly, with  regard  to  the  father's  and  grandfather's  exe- 
cutor. 
A  waicf  in       With  reference  to   the  fourth   condition,  it  will  be 
^r"e°!not  Observed  that  there  is  a  maxked  difference  between  the 
Ih^*  sv^h^^     Shiah  and  Sunni  law  on  the  subject.     According  to  Abft 
Law.  Yusuf ,  a  wS,kif  is  entitled  to  reserve  for  himself  an  inter- 

est in  the  ti^afc/"  property,  or  as  he  puts  it  "  to  eat  thereout.'* 
Under  the  Shiah  Law,  in  order  that  a  wakf  may  be  valid, 
it  is  necessary  that  there  should  be  no  reservation  of  in- 
terest in  favour  of  the  wS^kif .  "  If  a  person  were  to  make 
a  wakf  for  himself,"  says  the  Jawdhir,  "  it  would  not  be 
valid ;  this  is  without  any  difference  of  opinion.  Similarly^ 
a  wakf  commencing  with  the  wS,kif ,  e.  jr.,  for  the  w&kif 
and  then  for  another,  will  be  invalid,  though  some,  among 
them  the  Shaikh,  have  held  that  it  would  be  invalid  only 
as  regards  himself.  The  former  opinion  seems  to  be 
generally  adopted."     "  Similarly,  if  the  wakf  were  made 

1  J&ma-ush-Shatt&t.  '  According  to  Mohammed  Ibn  Miulim. 
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in  favour  of  another  with  a  condition  for  the  payment  of  Lbcturi  X, 
the  w&kif 's  debts  and  current  expenses,  it  would  not  be 
valid.  This  is  supported  by  the  answer  of  Abu'l  Hassan 
(may  the  blessing  of  God  rest  on  him)  to  the  letter  of  All 
ben  Sulaim&n  who  wrote  to  the  Imam  thus  : — *  May  I  be 
your  sacrifice ;  I  have  no  children,  and  I  have  some  lands 
which  I  have  received  from  my  father,  I  intend  to  dedi- 
cate the  same  for  my  poor  and  weak  brethren  ;  if  I  make 
a  wakf  in  my  lifetime,  can  I  eat  therefrom  whilst  I  live  P ' 
To  this  the  reply  was,  *  I  have  received  thy  letter  and 
learnt  its  purport,  if  thou  shouldst  make  a  wakf  of  thy 
lands  and  make  a  condition  to  eat  therefrom,  it  will  not 
be  valid.  If  thou  hast  heirs,  sell  the  lands  and  give  a 
portion  (of  the  proceeds)  to  the  poor,  or  reserve  a  portion 
which  may  be  sufficient  for  thy  support  during  thy  life- 
time and  dedicate  the  remainder.'  " 

The  following  from  the  J&ma-ush-Shatt&t  throws  consi- 
derable light  on  this  subject. 

Q.  When  a  person  makes  a  wakf  of  some  property  in 
this  way,  viz.^  "  I  have  constituted  this  a  wakf  in  perpe- 
tuity, and  its  towliut  I  have  reserved  for  myself  during  my 
lifetime,  and  after  my  death  for  the  eldest  and  fittest  of 
my  children  in  succession,  generation  after  generation, 
{hatnan  baad  hatn)  and  have  appointed  that  the  rents  and 
profits  of  the  wakf  pmperty  after  paying  all  royal  taxes 
and  costs  of  collection,  I  shall  apply  for  my  expenses ;  and 
after  my  death,  one-tenth  of  the  said  rents  and  profits, 
after  deducting  the  taxes  and  costs  should  be  given  to  the 
mutwalli  for  his  remuneration  and  the  remainder  divided 
among  my  children  equally,  but  the  share  of  my  daughters 
shall  not  go  to  their  children ;  and  some  time  after  the  wakif 
died  leaving  three  sons  and  the  sons  of  predeceased  sons, 
will  his  grandsons  take  any  interest  in  the  wakf  &c.  ? 

A,    This  wakf  is  void  ab  initio^  for  the  w&kif  reserved  to 
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IiiicruRB  X.  himself  during  his  lifetime  the  profits  of  the  property. 
It  is  one  of  the  conditions  for  the  legnlitj  of  a  %vakf  that 
the  w&kif  should  take  out  tlie  subject  of  the  wahf  from 
himself.  Therefore  when  a  wakf  is  made  on  his  own 
nafs  (self)  it  is  hutil,  though  there  are  others  men- 
tioned after  himself  as  the  beneficiaries  thereof.  With 
reference  to  the  voidableness  of  the  wahf  as  to  himself 
there  is  consensus ;  as  regards  the  voidableness  of  the 
remainder,  the  general  opinion  is  that  it  is  so,  for  the 
arguments  in  support  of  the  validity  of  the  waA/ in  favour 
of  the  others  are  weak.  Similarly,  if  he  makes  a  wahf 
and  stipulates  to  defray  his  every-day  expenses  or  to 
pay  his  debts  thereout,  it  would  be  invalid.  But  a  con- 
dition that  his  people  and  children  and  family  should  eat 
out  of  the  wakf  would  be  valid,  as  is  apparent  from 
what  was  done  by  the  Prophet  and  his  daughter  (may  the 
blessings  of  God  rest  on  them  both),  and  in  this  respect 
there  is  no  difference  between  those  who  are  entitled  to 
maintenance  and  those  who  are  not.  In  the  same  way,  it  is 
lawful  to  fix  the  allowances  of  mutwallis  and  nazirs  or  to 
give  them  permission  to  eat  out  of  the  wahf  and  supply 
others  with  food.  In  the  Masdlih  it  is  clearly  laid  down 
that  when  the  w&kif  is  himself  mutwalli,  it  is  lawful 
for  him  to  eat  out  of  the  wahf  (as  a  mutwalli)  and  this 
**  eating'*  does  not  fall  within  the  category  of  a  provision  for 
the  w&kif 's  own  benefit.  The  author  of  the  Kifayeh,  how- 
ever, doubts  whether  the  w&kif  can  "  eat  out "  of  the  wakf 
in  this  way.  It  must  be  admitted  that  considerable  diffi- 
culties surround  this  point,  and  on  this  account  many 
people  question  the  lawfulness  of  the  w&kif  taking  any 
share  even  as  mutwalli.  For  example,  a  person  makes  a 
wakfoi  some  property  on  his  children  and  conditions  that 
the  towliut  should  remain  in  his  hands  during  his  life- 
time, and  after  his  death  it  should  go  to  the  fittest  among 
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them,  and  tlie  wakif  also  conditions  that  nine-tenths  of  Lecture  X. 
the  profits  of  the  wahf  should  belong  to  him  by  right 
of  towliut  and  the  remaining  tenth  should  be  given 
to  the  children,  and  that  after  his  death  one-twentieth 
shotdd  be  given  to  the  fittest  of  the  children  by  right  of 
towliut y  and  the  balance  of  the  income  be  divided  among 
them  equally, — in  such  a  case  as  this  my  view  is  that  the 
wakf  would  not  be  valid.  Admittedly  it  is  lawful  for  the 
wakif  to  retain  the  towliut  in  his  own  hands  during  his 
lifetime  and  also  to  condition  that  the  mutwalli  should 
feed  himself  and  others  from  out  of  the  wahf.  From  these 
two  theses  some  of  our  jurists  have  drawn  the  conclusion 
that  where  the  wdkif  has  made  a  condition  for  the  mutwalli 
for  the  time  being  to  feed  himself  and  others  out  of  the 
wahf  and  the  w4kif  happens  to  be  the  mutwalli,  it  is  lawful 
for  him  to  eat  thereout,  though  a  few  have  doubted  the  law- 
fulness of  his  doing  so.  The  result  is,  that  the  legality  of 
the  mutwalli  eating  out  of  the  wakf  depends  on  his  quality 
as  mutwalli,  and  not  upon  the  wILkif  being  the  mutwalli. 
Ajid  the  jurists  are  agreed  that  where  anything  has  been 
fixed  for  the  mutwallis  generally,  it  is  lawful  for  the  w&kif ,  Bnt  the 
when  he  happens  to  be  the  mutwalli,  to  take  so  much  as  is  mutwalli  can 
fixed  for  the  other  mutwallis ;  but  I  have  nowhere  seen  that  l?'^^'J?^  ^^^^ 

^  the  allowance 

it  has  been  held  that  a  wakif  whilst  he  is  a  mutwalli  can  reserved  for 

lawfully  take  for  himself  anything  he  likes  out  of  the  waft/* generally. 

simply  because  he  himself  is  the  mutwalli.     The  meaning 

of  this  is,  that  the  retention  of  such  a  general  power  which 

would  authorize  his  taking  the  largest  share  for  himself, 

leaving  almost  nothing  for  the  beneficiaries,  is  contradictory 

to  the  condition  which  requires  a  complete  divestment  of 

all  proprietary  right  on  the  part  of  the  wlikif .     This  of 

course  does  not  apply  to  those  cases  when  a  person  has 

made  a  wahf  for  the  indigent  and  has  himself  become  poor, 

or  where  he  has  made  wakf  for  the  learned  and  has  him- 
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Lkctpbb  X.  self  become  learned.  In  such  cases,  the  w&kif  would  be 
entitled  to  participate  in  the  benefits  of  the  wakf^  and  it 
makes  no  difference  whether  at  the  time  of  the  wakf  he  is 
a  fakir  and  learned,  and  whether  he  becomes  so  after- 
wards. But  if  he  makes  a  condition  that  he  as  a  faMr 
should  participate  in  it,  it  would  not  be  valid.  The  result 
is  that  where  a  wakf  is  made  for  a  general  purpose 
{jihat-i-dmma),  a  wakif  may  lawfully  participate  in  it." 
Prom  the  above  passage,  it  is  clear  that  the  wakif  can 
lawfully  take  the  allowance  fixed  for  the  mutwallis  general- 
ly when  he  himself  holds  the  oflBlce. 

There  is  another  case  given  in  the  J&ma-ush-Shatt&t 
which  deserves  equal  attention  with  the  above  as  explain- 
ing the  question  how  far  a  grantor  may  reserve  to  himself 
any  interest  in  the  wakf  property. 

Q.  One  Zaid  makes  a  wakf  of  six  dams  of  a  certain 
property  and  six  dams  of  a  certain  mill  and  executes  a 
wakfnamah  which  is  attested  by  one  of  the  muj  tabids  of 
the  time  who  is  dead.  The  purport  of  the  wakfnamah  is  as 
follows  : — out  of  the  wakf  four  dams  should  be  for  the  bene- 
fit of  the  wakif 's  male  children,  generation  after  genera- 
tion; should  there  be  no  male  children  then  for  the 
female  children  in  perpetuity.  Two  dams  to  be  devoted 
to  the  following  purposes,  vw.,  for  the  expense  of  the 
sacred  months  of  Bajab,Shaban,  and  Bamz4n,  in  such  a  way 
that  the  good  resulting  from  such  disbursements  may  be 
for  the  soul  of  the  wakif,  and  during  the  first  two 
months  they  should  entertain  fifteen  Koran-readers,  each 
of  whom  should  read  four  parts  of  the  Koran ;  and  after 
the  death  of  the  wakif,  should  offer  prayers  and  fastings 
for  the  soul  of  the  w&kif,  and  that  during  his  lifetime  the 
w&kif  should  be  mutwalli  thereof,  and  after  his  death  his 
eldest  son  should  be  the  mutwalli,  and  so  on  ;  that  during 
his  lifetime  he  should  take  i^  of  the  proceeds  by  virtue  of 
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the  office  of  towliut  and  ^  should  be  given  to  the  chil-  Lrcttoi  X. 
dren,  that  after  his  death  -^  should  be  given  to  the  mut- 
walli,  and  the  rest  distributed  among  his  children.    Is 
such  a  wahf  valid  9 

A.    "This  question  cannot   be  answered  without  its 
being  discussed  in  three  aspects — 

If  the  document,  the  purport  of  which  has  been  given 
above,  forms  the  only  evidence  of  the  conditions  of  this 
wakf,  then  it  must  be  pronounced  to  be  wanting  in  legality 
on  several  grounds ;  (a)  with  reference  to  the  dedication  of 
the  two  dams,  it  would  appear  that  it  does  not  come  into 
operation  until  after  the  death  of  the  w&kif ,  for  the  direc- 
tions given  as  to  the  mode  of  application  of  the  proceeds 
thereof  take  effect  only  as  a  testamentary  provision  upon 
his  death,  since  the  w&kif  declares  that  the  income  thereof 
should  be  applied  in  entertaining  Koran-readers,  feeding 
the  poor,  performing  prayers,  etc.,  upon  his  death  for  the 
benefit  of  his  soul.     But  it  is  a  condition  for  the  legality 
of  a  wakf  that  it  should  have  operation  immediately. 
In  the  present  case,  the  wakf  of  the  two  dams  is  depen- 
dent upon  the  death  of  the  testator,  in  fact  there  is  no 
one  entitled  to  the  benefit  of  that  portion  unless  it  be 
presumed  that  it  is  the  w&kif  himself,  which  would  be 
invalid.    And  if  it  were  said  that  the  proceeds  of  the  two 
daneks  should  be  applied  to  charity  in  general  until  the 
death  of  the  wd^kif ,  and  after  his  death  should  be  applied 
to  the  Koran-reading  &c.,  mentioned  by  him,  this  is  clearly 
opposed  to  the  purport  of  the  wakf namah  itself.     The 
wakf  therefore  is  clearly  invalid  as  it  is  a  wakf  virtually 
in  one's  own  favour  ?'* 

Similarly,  if  one  were  to  make  a  wakf  and  condition 
therein  that  out  of  the  income  thereof  his  debts  should  be 
paid,  such  a  wakf  would  be  invalid.  But  when  a  person 
conveys  his  property  in  trust  to  sell  the  property  and  out 
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Lt:cTL-BK  X.  of  the  proceeds  to  pay  hU  debts  and  to  invest  the  remain- 
der for  reli<nous  or  pious  porpoaes  or  in  erecting  a 
religioua  building  and  maintaining  religious  observances 
therein,  it  would  be  a  valid  dedication. 
A  vakf  in  If  a  person  were  to  make  a  settlement  on  himself  and 
one's  Bfit  uDd  the  poor,  half  the  property  would  be  validly  dedicated 
the  poor.  gjj^  ^^.jj  Inference  to  the  remaining  half  the  wakf  would 
not  take  effect.  In  the  case  of  Hajee  Kalb  Hossetn  v. 
Mutft.  Mehrun  Bibi,^  the  Allahabad  High  Court  enforced 
this  principle.  The  decision  in  this  case  is  so  important 
that  it  may  be  usefully  set  out  here  in  eztento. 
Baji  Kalb  In  the  year  1851  one  Mussamut  Sahibzadee  executed 
jftis'."" '  *  Aeei  by  which  she  appropriated  certain  monies  and 
Mehrun  Bibi.  ggtatt'S  of  which  flhe  was  possessed  to  certain  religious 
and  other  purposes  in  the  following  manner,  vvi.,  she 
appropriated  two-thirds  of  the  income  to  herself  during 
her  lifetime  for  her  necessary  expenses,  and  the  remain- 
ing one-third  of  the  income  she  declared  divisible  into 
fifty-five  shares,  of  which  some  were  to  be  distributed  to 
certain  persons  therein  meotioned,  chai^fed  with  religions 
duties,  and  the  residue  to  be  expended  on  religious  ceremo- 
nies, which  were  specified.  She  appointed  herself  trustee, 
and  declared  that  the  fifty-five  shares  as  detailed  would 
remain  appropriated  during  her  trusteeship,  and  that 
neither  she  nor  her  assignee  nor  representative  should  have 
power  to  transfer  the  property  so  appropriated;  and  she 
declared  farther  that  after  her  trusteeship,  the  trustee  who 
might  succeed  to  her  should,  after  discharging  Government 
revenue  and  other  outgoings  and  chai^^  of  management, 
divide  the  balance  of  the  income  into  165  shares,  and 
retain  55  shares  on  account  of  his  trusteeship,  and  apply  ^ 
the   remaining   shares   as   therein   directed   to   the  pay- 

'  4  N.  W.  P.  e.  C.  KoportB,  p.  166. 
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ment  of  pensions  to  persons  therein  mentioned,  for  the  LgcruBg  x. 

performance  of  religions  duties,  and  to  certain  specified 

religions  purposes.     By  this  deed  one  share  ont  of  the 

55  shares  in  the  income  of  the  property  was  to  be  paid  to 

the  plaintiff,  who  was  the  respondent  in  the  High  Court, 

during  the  lifetime  of  the  settlor,  and  10  shares  out  of 

the  165  shares  into  which  the  income  was  to  be  divided 

on  the  expiry  of  the  settlor's  trusteeship  were  to  be 

paid  to  her,  and  after  her  death,  to  her  heirs,  **  generation 

after  generation,''   subject  to  the  condition  that  they 

performed  certain  religious  duties  therein  particularized. 

The  settlor  died  in  1872,  and  the  respondent,  having 
failed  in  obtaining  payment  of  the  shares  appropriated 
to  her  by  the  deed  of  1851,  instituted  a  suit,  to  recover 
her  allowance  thereunder.  The  Lower  Courts  decreed  the 
plaintiff's  claim.  In  special  appeal  it  was  contended  inter 
alia  that  the  respondent  ought,  prior  to  the  institution  of 
the  suit,  to  have  obtained  sanction  of  the  Court  under 
section  18,  Act  XX  of  1863.  With  reference  to  this 
objection  the  High  Court  held  as  follows : — "  that  section 
only  prescribes  the  necessity  for  obtaining  sanction  when 
suits  are  instituted  under  that  Act.  This  suit  is  not 
instituted  under  that  Act:  the  respondent  has  insti- 
tuted this  suit  to  recover  a  direct  pecuniary  interest 
created  in  her  favour  by  the  deed  of  1851.  The  Act, 
while  it  empowered  persons  to  sue,  whose  right  to  sue 
independently  of  the  Act  may  be  doubtful,  did  not  de- 
prive persons  in  the  position  of  the  respondent  of  the 
right  to  sue,  which  they  have  independently  of  the  Act, 
nor  did  it  impose  on  them  the  necessity  of  obtaining 
sanction  of  the  Court  for  the  institution  of  this  suit. 
Moreover,  the  Act  refers  to  foundations  to  which,  at  the 
time  the  Act  was  passed,  the  provisions  of  Regulation 
XIX  of  1810  were  applicable ;  and  it  appears  to  us  that 
49 
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Lecture  X.  to  the  trust  created  by  the  deed  of  1851  the  provisions  of 
that  Begnlation  were  not  applicable.  The  management 
of  the  trust  estate  had  never  been  assumed  by  the  Go- 
vernment officers,  nor  vras  the  nomination  of  the  trustee 
at  the  time  the  Act  vras  passed  vested  in  the  Government 
or  a  public  officer,  nor  was  the  nomination  of  the  trustee 
subject  to  the  confirmation  of  Government  or  any  public 
officer.  The  nomination  of  a  trustee  may  hereafter  in 
certain  events  become  vested  in  a  public  officer,  but  these 
events  have  not  yet  happened.  We  therefore  overrule 
this  objection.*' 

Their  Lordships  then  proceeded  to  deal  with  the  prin- 
cipal objection  in  the  following  terms : — "  It  is  contended 
that  the  deed  of  1851  was  not  a  valid  deed  of  ti;aZ/ according 
to  the  tenets  of  the  Imamea  sect,  first,  because  Shahibzadee 
Begum  remained  in  possession  of  the  property  as  pro- 
prietor up  to  the  date  of  the  gift  in  1867,  and  secondly, 
because  she  reserved  to  herself  a  benefit  out  of  the  wdkf 
property,  in  that  she  reserved  two-thirds  of  the  income 
for  the  necessary  expenses  during  her  lifetime.  To  con- 
stitute a  valid  wakf  according  to  the  doctrine  of  the 
Shiahs,  it  must  be  absolute  and  unconditional,  and  posses- 
sion must  be  given  of  the  moukoofy  or  thing  appropriated, 
and  it  must  be  taken  entirely  out  of  the  w&kif,  or 
proprietor  himself.  Firstly,  then  we  have  to  con- 
sider whether  possession  was  given  of  the  appropriated 
property.  The  law  allows  the  appropriator  to  appoint 
himself  mutwalli,  consequently  inasmuch  as  the  settlor 
appointed  herself  mutwalli,  and  by  her  conduct  subse- 
quent to  the  execution  of  the  deed  of  1851  indicated 
that  she  held  the  appropriated  property  in  the  trust  de- 
clared in  that  deed,  we  hold  there  was  sufficient  proof  of 
possession  to  satisfy  the  requirements  of  the  law ;  but  we 
also  hold  that  as  to  two-thirds  of  the  property,  the  deed 
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of  1851  did  not  create  a  valid  wakf.  The  settlor  reserved  I^^ctdrb  x. 
to  herself  the  benefit  of  the  income  of  two-thirds  of  the 
appropriated  property,  so  much  of  the  property  she  bettled 
on  herself  for  her  lifetime,  and  consequently  this  case  is 
not  distinguishable  from  the  cases  mentioned  in  the 
Sharaya.  It  remains  to  be  determined  whether  the 
invalidity  of  the  deed  of  1851,  as  a  wakfnamah,  in 
respect  of  the  two-thirds,  renders  it  altogether  invalid, 
or  invalid  only  to  the  extent  of  the  two-thirds.  The 
Sharaya  declares  that  where  a  settlement  is  made  on 
another  with  a  condition  for  the  payment  of  the  w&kif 's 
debts,  or  necessary  expenses,  such  a  settlement  is  in- 
valid. In  that  case  the  reservation  is  of  an  indefinite 
benefit ;  in  the  present  case  one-third  of  the  income, 
a  definite  share,  was,  as  it  appears  to  us,  absolutely 
and  permanently  appropriated  to  purposes  other  than 
the  temporal  benefit  of  the  settlor;  and  entirely  taken 
out  of  the  settlor,  and  inasmuch  as  the  wahf  of  a  mooshoay 
or  undivided  share  in  a  thing  is  valid,  we  feel  ourselves 
at  liberty  to  hold  that  the  deed  of  1851  was  valid  to  the 
extent  of  one-third  of  the  income  of  the  property ;  and 
that  that  share  of  the  property  is  available  for  the 
satisfaction  of  the  trust  declared  by  the  settlor  to  take 
effect  after  her  trusteeship.  Consequently  the  claim  of 
the  respondent  must  be  reduced  by  two-thirds." 

Though  it  is  not  lawful  for  a  wikif  to  create  a  waif  in 
his  favour,  yet  if  the  wa^f  is  in  the  way  of  God  "  or  for 
a  pious  or  religious  purpose,  for  example,  a  musjid,  it 
would  be  lawful  for  the  w&kif  to  derive  benefit  therefrom, 
viz,y  to  participate  in  the  prayers  held  there  and  to  offer 
his  prayers  in  the  place.  Similarly,  in  the  case  of  a 
wahf  of  a  public  character ;  such  as  a  bridge  or  hostel 
(musafir-Jehdneh)  .**  In  considering  the  validity  of  a  wakf 
which  is  not  of  a  public  nature,  and  in  the  benefit  of 
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tjtcTPEB  X.  which  the  w&kif  participates  to  a  certaiii  extent  by 
implication,  the  important  question  to  determine  is, 
whether  the  w&kif  intentionally  made  a  resenration 
in  his  favour  of  that  interest.  Apparentlj,  the  parti- 
cipation of  the  w&kif  to  a  small  extent  which  does 
not  show  that  the  vxikf  was  a  mere  derice  for  tying 
up  the  property  for  the  wfiJdTs  own  benefit  would  not  be 
invalid.  This  view  is  submitted  as  the  result  of  the 
difficult  and  somewhat  casuistical  arguments  discussed 
in  the  Jaw&hir. 

If  a  person  create  a  woil^  and  make  a  condition  that 
the  property  should  return  to  him  in  case  of  necessity,  the 
condition  will  be  valid  and  the  %DaJI^  will  be  void,  the 
settlement  taking  effect  as  a  hvihs ;  when  the  need  arises 
the  property  will  revert  to  the  owner.  The  need  must 
be  such  as  is  considered  valid  under  custom  and  usage 
but  not  anything  technically  called  a  need.  When  the 
property  once  reverts  to  the  donor  the  right  of  alienation 
will  attach  to  it. 

A  condition  to  the  effect  that  the  w&kif  should  have  the 
power  of  excluding  any  one  he  liked  from  the  benefit  of 
the  w&kf  is  invalid.  But  a  condition  to  introduce  fresh 
beneficiaries  is  valid,  excepting  in  the  case  of  a  if^oi^in 
favour  of  children. 

When  a  wakf  is  for  one's  children  generally,  children 
bom  after  the  wakf  will  be  included,  though  there  may  not 
be  any  express  condition  to  that  effect.  But  when  a  iroA/ 
is  made  for  children  of  any  property  which  is  made  over 
to  them,  after-bom  children  will  not  be  included  unless 
it  has  been  so  expressly  provided. 

When  a  settlement  is  made  for  the  benefit  of  one's 
infant  children,  the  donor  will  not  have  the  power  of  so 
varying  the  terms  of  the  wahf  as  to  include  outsiders  in 
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its  benefit  unless  he  has  expressly  reserved  power  to  Lbctubb  x. 
that  effect.^ 

The  seisin  which  is  required  is  of  the  first  donee  or 
moukoof  aJmhi  and  all  regard  to  possession  ceases  in  the  PosseBsioxL 
subsequent  steps.  It  is  not  necessary,  however,  that 
there  should  be  any  actual  transfer  of  possession;  what 
is  required  is  a  change  in  the  character  of  possession* 
For  a  w4kif  may  make  a  wakf  and  remain  in  possession 
as  trustee  for  the  beneficiaries  of  the  trust ;  such  retention 
of  possession  would  not  afEect  the  legal  character  of  the 
settlement. 

As  the  provision  requiring  seisin  on  tbe  part  of  the 
first  cesUd  qui  trust  relates  to  a  change  in  the  character 
of  the  possession,  constructive  deliveiy  of  possession  is 
sufficient.  As  already  pointed  out,  when  dealing  with 
the  Hanafi  law,  when  the  possession  is  already  in  the 
hands  of  the  cestui  qui  trust  or  trustee  no  formal  delive- 
ry of  seisin  is  necessary.  The  former  possession  is  suffi- 
cient to  create  a  valid  waJcf,  For  example,  if  A.  dedicates 
a  property  which  is  in  his  possession  through  an  agent 
B.,  and  appoints  B.  as  the  mutwalli  or  trustee  thereof, 
no  further  delivery  of  possession  is  necessary,  the  relation 
of  B.  as  agent  ceases  with  the  creation  of  the  wal^  and  the 
property  remains  in  his  hands  as  trustee. 

The  passage  in  theShar&ya,  therefore,  that  ^Hhe  seisin 
which  is  required  is  of  the  first  moukoof  alaihi ''  must  be 
read  with  due  regard  to  the  other  circumstances.  Nor  is 
the  seisin  of  the  donee  or  donees  themselves  necessary. 
Any  one  who  is  actually  or  constructively  their  agent  may 
take  possession  of  it.  Where  a  wakf  is  made  for  a  chari- 
table or  pious  purpose  of  a  public  character,  as  in  the 
case  of  an  appropriation  for  the  poor,  for  lawyers,  for 
students  and  such  like,  it  is  out  of  the  question  for 

^  Shar&ya-ol-Islam. 
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Lectum  X.  the  entire  body  of  beneficiaries  to  obtain  seisin  of  the 
property ;  the  possession  of  the  H&,kim,  who  is  the  public 
curator,  or  of  the  superintendent  appointed  by  the  w&kif 
or  by  the  Hd^kim  for  that  purpose,  would  be  sufGLcient. 

The  w&kif  can  validly  appoint  himself  or  another  per* 
son  as  the  mutwalli  of  the  wahf.  In  the  case  of  a  wakf 
in  favour  of  an  object  of  public  utility  (maslahat)  such  as 
a  bridge,  a  mosque  and  such  like,  acceptante  is  not  a  con- 
dition nor  seisin  of  any  specific  person  deriving  benefit 
from  such  maslaJuiL 

The  seisin  of  a  mutwalli  or  superintendent,  curator  or 
nazir  appointed  for  the  purpose  of  managing  or  looking 
after  the  maintenance  of  the  wakf  is  sufficient.  When  the 
wd;kif  has  constituted  a  mutwalli  or  curator  no  reference 
is  necessary  to  the  HfiMm.  In  case  of  any  question  as  to 
the  validity  of  his  appointment,  the  H&kim,  as  the  guardian 
of  the  interests  of  the  Mussulman  public,  will  appoint  anazir. 

When  a  wakf  is  made  for  a  mvsjid,  i.  e.,  when  a  place  or 
building  is  dedicated  for  prayers,  it  will  be  valid  if  prayers 
have  been  offered  there  even  by  one  man.  Similarly,  a 
cemetery  would  become  dedicated  by  the  burial  of  one 
corpse.  It  must,  however,  be  borne  in  mind  that  the 
intention  of  the  appropriator  must  be  apparent.  For 
example,  the  permission  of  the  owner  of  a  bouse  to  another 
person  to  pray  therein,  or  even  the  continuous  offering  of 
prayers  in  a  private  house,  will  not  convert  the  residence 
tnto  a  mxMJid  or  place  of  worship.  But  if  a  person  declares 
that  he  dedicates  his  house  as  a  mosque  and  after  that 
allows  another  person  to  pray  therein,  that  would  be 
sufficient  to  create  a  valid  wakf}  Again,  if  a  person  were 
to  erect  a  building  of  the  usual  customary  type  of  a 
mosque,  and  allow  another  to  offer  his  prayers  therein,  it 
would  be  sufficient,  though  there  may  be  no  express  declara- 
tion constituting  it  a  wakf.    Mere  interment  of  a  corpse  on 

\  See  anit  pp.  237,  238  where  this  question  is  folly  discnssed. 
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a  land,  or  offering  of  prayers  in  a  building  without  ex-  Lictubi  x. 
press  or  implied  declaration  of  intention  on  the  part  of 
the  g^ntor,  will  not  be  sufficient  to  constitute  the  land 
or  building  a  valid  wakf. 

If  a  father  or  grandfather  make  a  wakf  of  a  certain 
property  belonging  to  him  for  his  child  or  grandchild,  and 
retain  possession  of  it  on  behalf  of  such  child  though 
a  mutwalli  has  been  appointed,  such  possession  is  lawful, 
and  will  be  regarded  in  law  as  the  possession  of  the 
cestui  qui  trust. 

The  beneficial  interest  in  such  properties  as  are  dedi- 
cated for  charitable  or  pious  purposes  appertains  to  God* 
For  there  is  no  mdl  without  a  mdXihy  and  inasmuch  as 
there  is  no  specific  beneficial  owner  of  such  public  trust, 
the  property  impliedly  belongs  to  the  Deity. 

Where  a  wakf  is  made  on  one's   children's  children,     ?!«*/  <»> 

^  ohildren. 

{€mladr4nawldd)y  the  children  of  daughters  will  participate 
with  those  of  the  sons. 

Where  a  wakf  is  made  for  one's  children  and  their 
children,  the  descendants  of  the  third  generation  wiU  not 
be  included,  unless  it  can  be  gathered  that  the  donor 
intended  all  his  descendants  to  share  in  the  benefit  of  the 
wakf 

When  a  wakf  is  made  for  one's  awldd  and  awldd  of 
awldd  and  their  awldd,  all  the  surviving  descendants  share 
equally  per  capita,  unless  it  is  laid  down  that  they  would 
take  batn  after  boM,  when  the  baina  will  take  in  succes- 
sion. 

When  a  wakf  is  made  for  children  generally,  it  will 
enure  to  the  benefit  of  all  the  descendants  of  the  w(£kif ; 
and  upon  their  extinction  alone  the  benefit  of  the  wakf 
will  accrue  to  the  poor. 

When  a  waJcfis  made  for  a  musjid  which  becomes  ruined, 
and  the  village  or  mahallah  in  which  it  is  situated  becomes 
deserted,  yet  the  wakf  will  not  cease,  and  the  wakf  property 


392  DIYBSTHENT   OF  THE   WAKIF's    IKTEBESt. 

Lbcturi  X.  will  not  revert  to  the  w&kif  notwithstanding  that,  barring 
the  traces  of  the  building,  nothing  else  remains  from  the 
musjid.  This  doctrine  is  accepted  ^^  among  us  "  without 
a  difference. 

When  a  building  becomes  mined  so  that  there  are  no 
traces  left  of  it,  the  land  on  which  it  was  situated  wiU 
not  go  out  (of  the  category)  of  wakf  and  it  cannot  be  sold. 
The  ruin  of  the  building  will  not  destroy  the  wahfy  the 
characteristic  of  which  is  perpetuity. 

When  it  appears  that  the  sale  of  a  wakf  property  will 
be  to  the  advantage  of  the  wakf  or  of  the  beneficiaries  by 
investing  the  sale  proceeds  in  some  other  more  profitable 
property,  the  mutwalli  may  validly  sell  the  property.  When 
disputes  have  arisen  among  the  beneficiaries,  and  it  has 
become  apparent  that  by  keeping  the  property  in  its  origi- 
nal form  considerable  injury  will  accrue  to  the  wakf  sale 
is  allowed.  The  w&kif  is  authorised  to  make  a  proviso  to 
the  effect  that  the  mutwalli  shall  have  the  power  to  sell 
the  property  and  invest  the  proceeds  to  better  advantage. 

When  a  wakf  is  made  for  the  poor  it  will  be  applied  to 
the  poor  of  the  city  and  such  of  those  as  are  forthcoming 
to  avail  themselves  of  its  benefit.  The  mutwalli  has  not 
to  search  for  them  and  distribute  the  proceeds  among 
them.  Imam  AbA  J&fer  II  declared  in  answer  to  an  en- 
quiry by  Ab{i  Ali  ibn  Suliman  that  when  a  land  has  been 
dedicated  to  the  poor  descendants  of  so  and  so,  it  wiU  be 
applied  to  the  benefit  of  such  of  them  as  are  living  in  the 
city  where  the  wakf  is  situated,  or  such  as  come  forward 
to  claim  it  and  the  mutwalli  is  not  bound  to  go  in  search 
of  them. 
A  sadkah  ^  sadkah  cannot  be  revoked  after  possession  has  been 
cannot  be  q^^^^  givcn,  for  it  is  equivalent  to  a  hiba-bil-ewaz.  The 
object  of  a  sadkah  is  to  obtain  the  favour  of  God  and  when 
it  is  made  the  favour  is  obtained,  so  it  cannot  be  revoked. 
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CHAPTER   XIII. 


Section  I. 
THE  MALIKI  LAW  RELATING  TO  WAKFS. 

In  his  introduction  to  the  chapter  dealing  with  the  Lectdbr  xi. 
M&liki  Law  of  wakfs^  M.  Santayra  makes  the  following 
obseryations  : — ^^  The  institution  of  wakf  dates  from  the 
time  of  the  Prophet.  Bukh&ri  reports  in  his  traditions 
that  Omar  Ibn  al-Khattib  having  become  the  proprietor 
of  an  estate  at  Khaibar,  came  one  day  to  the  Prophet 
and  told  him  he  thought  that  estate  a  precious  possession 
and  asked  what  he  should  do  with  it  to  please  the  Almighty 
and  deserve  His  grace  P  ^  Make  a  wakf  of  it/  said  the 
Prophet,  *  and  distribute  the  revenue  thereof  among  the 
poor.'  Omar  carried  this  into  effect  and  the  estate  made 
wakf  could  not  be  sold,  given  away,  mortgaged,  nor  taken 
as  heritage." 

^^  Originally  a  wakf  was  a  donation  in  favour  of  charity 
by  an  act  of  piety  involving  the  immediate  relinquishment 
of  the  property  in  favour  of  the  charity  to  which  it  was 
devoted,  but  the  desire  to  increase  the  number  of  these 
grants  induced  the  successors  of  the  Prophet  and  the 
heads  of  the  orthodox  schools  to  authorize  the  founders  to 
designate  intermediate  beneficiaries  according  to  their  own 
wishes.  After  this,  it  is  intelligible  that  the  principle  of 
wakf  while  retaining  its  pristine  character,  would  become 
50 
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LKfTiTRF  XI.  the  means  for  a  Mussulman  proprietor  to  prevent  his  pro- 
perty from  following  the  regular  line  of  sacceseion  and  to 
take  awaj  all  rights  from  his  wife,  his  mother,  daughters 
and  sisters  and  to  maintain  what  he  possessed  in  the  male 
line.'  All  wakfs  however  do  not  cause  disherision  of 
daughters  and  wives ;  there  are  some  on  the  contrary  that 
sanction  equal  distribution  without  distinction  of  sex  and 
others  more  numerous  in  which  the  devolution  is  directed 
to  take  place  as  ordained  by  the  Koran.  In  this  latter 
case  the  wakf  has  but  one  aim  that  of  imprinting  upon 
the  constituted  property  a  religious  character,  thereby 
protecting  them  from  confiscation  or  the  covetousness  of 
the  sovereign.*  Concerning  the  law  relating  to  wakfs^  the 
two  schools,  the  M41iki  and  Hanafi,  followed  in  Algeria 
have  both  common  and  separate  rules.  The  Mussulmans 
to  whichever  sect  they  belong  may  adopt  the  rules  of 
either  but  they  cannot  submit  their  constitution  to  the 
prescriptions  of  both  united.'** 
Tiiew4kifs     ^^  those  who  have  the  right  to  make  a  gift  may  also 

capacity.        make  a  waJcf.    The  settlor  consequently  must  be : — 

1.  Free  and  not  a  slave. 

2.  Sane. 

8.  In  good  health,  or  to  be  more  exact,  he  must  not 
be  suffering  from  a  death-illness.  A  wakf  by  a  sick 
person  is  similar  to  a  legacy.  It  is  null  when  made  in 
favour  of  an  heir,  and  reducible  to  a  third  if  made  in 
favour  of  a  person,  who  has  not  the  right  of  inheritance." 

'  According  to  the  Hanafi  Law ;  according  to  the  M&likis  a  w&Uf  can 
not  create  a  waJ^  in  faTOor  of  his  desoendanta  ao  as  to  ezclnde  his  daogh- 
ters. 

'  Comp.  Mr.  Harrington's  remarks  in  the  case  of  Wfuik  Ali  Khan  ▼. 
Qovemmentf  6  Sel.  B.  p.  110. 

'  8  Santayra,  p.  374.  The  following  principles  are  taken  in  the  main 
from  this  work. 
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"  A  wakfinBAQ  in  favour  of  heirs,"  says  SIhalil  ibn  Ish&k,  T^bctube  xi, 
*'  bj  a  person  during  the  illness  of  which  he  dies  is  null 
and  void ;  but  a  wakf  made  in  favour  of    descendants 
of  the  direct  line  [who  are  not  heirs]   is  valid  if  it  does 
not  exceed  the  third  of  the  inheritance/' 

4.  Possessor  of  the  property  made  vKkkf,  that  is  to  say, 
he  must  have  dominion  over  it. 

The  Courts  of  justice  have  consequently  annulled  the 
VHxkfy  {a)  J  when  the  donor  died  heavily  involved  in  debt 
and  the  property  endowed  had  to  be  sold  to  discharge  his 
debts ;  (b) ,  when  the  debts  of  the  settlor  exceeded  his 
assets;  (c),  when  the  grantor  was  not  in  proprietary 
possession  of  the  property  when  he  made  the  wahf. 

5.  8m  jwris,  having  the  full  exercise  of  his  rights.  A 
married  woman  therefore  cannot  make  a  wakf  of  more 
than  one-third  of  her  property  without  the  consent  of  her 
husband. 

A  non-Moslem  who  fulfils  the  conditions  above  men- 
tioned can  make  a  waJcf  of  the  whole  or  part  of  his  pro- 
perty. The  law  makes  but  one  exception  to  the  liberality 
of  those  who  do  not  follow  the  Islamic  faith,  it  forbids 
their  constituting  a  mosque  as  beneficiary  of  their  wakf. 
^^  It  is  unlawful  for  an  unbeliever"  says  the  text  '^  to  make 
a  wakf  in  favour  of  a  mosque." 

A  wakf  can  be  constituted  in  favour  of  every  person 
who  can  P068688  property ;  it  can  also  be  made  in  favour    ^^^  ^^^ 
of  unborn  children  and  non-existing  objects.    Accordingly  ficiary. 
the  settlor  can  designate  as  beneficiaries  : — 

(a)  A  Mussalman  or  a  non-Moslem  provided  the  latter 
inhabits  a  subjected  country  ;  this  is  the  result  of  the  ex- 
pression '*  tributary  "  used  by  the  jurists  and  of  the  rule 
worded  thus : — ^'  A  wakf  in  favour  of  a  non-Moslem  living 
in  a  hostile  country  is  invalid." 

(b)  Men  and  women. 
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LicTURs  XI.       (c)  Majors  and  minors. 

(d)  Heirs  or  non-heirs. 

(e)  Strangers. 

(/)  Works  of  beneficence,  and  charity,  for  example^  a 

cemetery,  a  caravanserai,  the  tomb  of  a  saint,  the  sacred 

cities  of  Mecca  and  Medina.^ 
^e  settlor's     ^j  ,pj^^  ^^^^  ^^^  ^j^^^  ^^  maimed  Ac. 

The  settlor  has,  therefore,  the  right  to  point  oat  the 
beneficiaries,  to  take  them  either  from  his  family  or  with- 
out.   But  is  the  right  absolute  ?    Does  it  go  so  far  as  to 
enable  the  w&kif  to  exclude  the  constituents'  daughters  9 
The  words  of  Khalil  ibn  Ish&k  on  this  point  are  precise^ 
^*  a  wakf  in  favour  of  sons  to  the  exclusion  of  daughters 
is  illegal ;''  and  this  rule  has  constantly  been  enforced  by 
the  Courts  of  Justice  in  Algeria.  **  Whereas,''  says  a  decree 
made  on  the  30th  December  1864  by  the  Court  of  Algiers, 
^^  the  Koran  is  the  foundation  of  the  religious  dogmas  and 
of  the  civil  law  of  the  Mussulmans ;  and  whereas  its  precepts 
determine  specially  the  order  and  manner  of  succession  in 
families  (Sura  IX;)    and    whereas  the  distribution  of 
property  such  as  it  is  ordained  gives  to  the  children  of 
the  female  sex  a  quotient  of  the  inheritance  of  which  the 
female  line  shall  not  be  deprived  in  favour  of  the  male 
descendants  unless  the  wish  of  the  legislator  be  misun- 
derstood ;  consequently  a  wakf  so  constituted  would  be 
tainted  by  a  radical  illegality  as  made  in  disregard  to  the 
commandments  of  the  Prophet,  the  wakfhx  question  must 
therefore  be  annulled." 

"  Considering,"  says  another  decree  of  the  8rd  Novem- 
ber 1868,  '^  thafc  the  wakf  was  made  according  to  the  Ma- 
liki  school ;  that  according  to  this  school  female  children 
cannot  be  excluded  from  the  benefits  of  a  wakf,  the  deed 

*  Comp.  the  proyisions  of  the  Hanafi  Law,  ant^  p.  225  and  Agnew  on 
Trusts,  pp.  349-858. 
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is  null  and  void."  *  "  As  for  sons  "  according  to  Sidi  Lectubb  xi, 
Khalil,  "  the  grantor  may  validly  exclude  them  from  the 
wa//."  "  The  inverse  (the  exclusion  of  sons),"  says  Perron, 
**  is  legal  but  the  Courts  do  not  feel  justified  in  acting 
upon  the  authorities  upon  whose  opinion  this  view  is  based 
and  have  extended  the  principle  laid  down  by  Sidi  Khalil 
so  as  to  place  the  sons  on  the  same  footing  as  daughters 
and  have  declared  that  neither  should  be  excluded  from 
receiving  the  benefits  of  the  waJcfy  One  of  the  decrees  of 
the  Algerian  Court  of  the  20th  March  1866  says  : — "  that 
in  virtue  of  a  verse  in  chap.  IV  of  the  Koran,  the  son  has  the 
right  to  a  determinate  share  in  the  paternal  heritage  and 
cannot  be  excluded  therefrom  directly  or  indirectly,  that 
a  \x)akfmsA<^  by  the  father  in  favour  of  his  daughter  exclud- 
ing the  son  should  be  regarded  as  being  in  reality  but  a  dis- 
guised donation  having  for  its  object  the  contradiction  of 
the  Mussalman  law,  that  from  these  reasons  such  \x)akf 
must  be  set  aside."' 

In  any  case  exclusion  is  only  forbidden  as  regards 
children  of  the  first  degree.  Sidi  Khalil  pronounces  only 
those  wakfs  illegal  that  are  made  in  favour  of  sons  to  the 
exclusion  of  daughters.  Consequently  the  Courts  have 
sanctioned  the  exclusion  of — 

(a.)  A  grandson. 

(ft.)  The  female  issue  of  daughters, 

(c.)  All  the  issue  of  daughters. 

{d.)  The  daughters  of  sons. 

The  grantor  may  designate  not  only  the  first  benefici- 
aries of  the  wakf  but  also  the  successive  ones  in  the  order 
in  which  each  should  come.    He,  therefore,  has  the  power 

^  According  to  the  Hanafi  Law,  it  is  sinfol  bnt  not  illegal. 
'  These  decisions  are  fonnded  exclosiyely  on  the  M&liki  doctrines  and 
have  no  application  to  the  Hanafis. 
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I^cTimi  XL  of  giving  a  Bpeci&l  right  of  saccesaioa  diff^^nt  from  thai 
appointed  in  the  Shara  (the  luv). 
Bale*  r«ia-     The  w4kif  may  declare  latly,  that  the  right  of  repre- 
de^olnt^on  of  BeotatioD  Bhoold  be  admitted ;   Zndly,  that  derolntion 
ramily  viak/i.  ghould  take  place  per   capita ;   Srdly,   that  the  division 
Bhonld  be  made  among  the  beneficiaries  according  to  sex. 
But  if  the  deed  oonetituting  the  wakf  contains  no  daose  on 
these    different  points   the  following  roles  will  be   ob- 
served i— 

As  regards  representation  there  is  no  difficulty ;  represen- 
tation does  not  exist  in  Hahommedan  lav,  there  is,  there- 
fore, no  reason  to  apply  it  in  matters  appertaining  to  wakfi 
any  more  than  in  matters  of  succession. 

Regarding  the  second  point,  that  is  a  derolntion  per 
eapiia,  an  explanation  is  necessary.  With  reference  to 
the  devolation  in  the  first  d^ree,  that  is,  children  of  the 
grantor  it  most  necessarily  go  per  capita.  If,  on  the 
other  hand,  the  question  is  of  devolution  in  the  second 
degree  or  a  iegne  further  off,  it  takes  place  pm'  elirpet, 
following  the  rule  laid  down  by  the  jurist  Ibn  Boshd  and 
carried  out  by  al-Lakhim,  al  Hattab  and  others.  The  son 
inherits  from  his  father  and  is  not  excluded  by  his  ancles, 
because  every  child  sncceeds  and  oontinoes  the  branch  of 
his  father. 

The  Algerian  Courts  have  given  effect  to  this  doctrine 
repeatedly.  One  of  the  decrees,  that  of  the  20th  April 
1874,  was  pronooaced  under  the  following  circumstances : — 
a  viaic/  had,  by  a  series  of  successive  devolutions,  fallen 
to  two  brothers  Mohammed  and  al-Hadj  All.  Moham- 
med died  in  1869,  leaving  seven  children  and  the  Kari  of 
Alters  decided  upon  the  difficolties  that  arose  about  the 
possession  of  the  tcoA/*  property  by  ajadgmentof  the 
20th  October  1873  (confirmed  on  the  20th  April  follow- 
ing), that  the  children  of  Mohammed  should  diride  among 
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themselves  as  representing  one  branch  the  half  of  their  Lbctdbb  XI. 
father's  share,  and  that  al-Hadj  All  as  the  head  of  another 
branch  should  hold  the  oth^  half  of  the  wakf. 

The  third  point  relating  to  distribution  among  the 
beneficiaries  is  expounded  in  clear  terms  by  Khalil  ibn 
Ishftk,  <'  If  the  grantor  has  not  fixed  the  proportions,  men 
and  women  would  have  equal  shares." 

The  founder  can  stipulate  further  that  the  privilege  of 
a  double  line  should  be  maintained,  but  in  default  of  an 
express  clause  the  consanguine  share  equally  with  the 
relations  of  the  full  blood.  ^^  The  full  brother  and  con- 
sanguine brother,"  says  the  Shaikh  al-Hattab,  '*  have 
equal  rights,  as  their  relation  in  respect  to  the  father  is 
equal  in  degree  and  in  legal  force."  "  If  the  founder," 
says  Sidi  Khalil,  ^^  has  stipulated  that  the  portion  devolv- 
ing upon  such  an  one  should  fall  to  his  nearest  relative, 
and  if  this  person  has  full  brothers,  consanguine  and 
uterine,  which  of  these  would  have  the  right  to  the  bene- 
fit of  the  wakf ;  would  the  full  brothers  be  preferred  to 
the  other  brothers  P  No ;  because  they  are  all  equally  dis- 
tant ;  there  are  the  same  number  of  degrees  between  them 
all."  The  commentator  Abdul  Bdki  lays  down  the  same 
doctrine.  "By  the  words  *the  nearest  relative,'  it  is 
understood  that  the  full  brother  and  the  consanguine 
brother  have  equal  rights,  as  their  relationship  to  their 
father  is  equal." 

The  lower  line  in  the  same  branch,  t.  e.,  which  is  a 
degree  further  off,  participates  with  the  upper  line,  that 
which  is  nearer,  where  it  is  provided  by  the  terms  of  the 
wakf ;  if  not,  it  is  excluded  by  the  superior  line. 

In  order  better  to  understand  this  rule  we  subjoin  the 
following  genealogical  tabh 
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Al-Ayeehi        O  AJ-Arbi 
AbdDl  Koder  o^ 


(=  Ahmed         O  Ben 


Abul  Kasem,  the  lonnder  of  the  icakf,  had  two  sonfl 
&]-Arbi  and  al-Ajeshi  who  became  entitled  in  equal  moie- 
ties to  the  produce  thereof.  Upon  al-Arbi'a  death,  the 
profits  of  the  wakf  were  divided  into  two  shares,  viz., 
al-Ajeshi  retained  his  half  and  SUman  sncceeded  to  the 
half  of  his  father's  share.  Al-Ayeshi  had  two  sons,  Ab- 
dul-Eoder  and  Mohammed.  Abdol  Eader  died  in  the  life- 
time of  hia  father  leaving  him  surviving  Ahmed  and  Aissa. 

Q.  Who  should  take  the  half  of  the  wakf  which  bad 
devolved  npon  al  Ayeshi  9  ^.  If  the  wakfnamah  does  not 
contain  any  special  condition,  Mohammed  wotild  take  excla- 
sively,  becaose  Ahmed  and  Ban  Aissa,  his  nephews,  are  a 
degree  more  distant  than  he,  and  because  they  do  not 
represent  their  predeceased  father.  Had  the  w&kif  made 
a  provision  to  the  effect  that  all  the  degrees  ahoold  take 
equally,  the  inferior  together  with  the  superior,  Ahmed, 
ben  Aissa  and  Mohammed  would  have  become  jointly- 
entitled  to  the  share  of  al-Ayeshi  and  would  have  each 
taken  ijiiC'sixth  share  of  the  produce  of  the  v)akf.  This  is 
in  accordance  with  a  decision  of  the  Court  of  Algiers 
pii£Be.l  <>[)  the  25th  May  1874. 

Take  smother  case : 


\ 
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Sliman 
O 


O  Mohammed  O  Al-Hadj  Ali 


O  Kaddoor  O  Aisha  O  Abdnr  6  Omar  6  Hanifa 

Hahman 


OBekia 

Sliman  makes  a  waJcf  in  favour  of  all  his  children  with* 
ont  distinction  of  sex ;  in  default  of  descendants,  in  f arour 
of  his  brothers  Mohammed  and  al-Hadj  Ali  and  their 
issue,  similarly  without  distinction  of  sex.  Sliman  died 
without  issue  and  the  wakf  consequently  deyolved  on  his 
two  brothers.  Mohammed  died  leaving  five  children ;  they 
divided  equally  among  themselves,  the  half  of  that  which 
their  father  had  held*  Abdur  Bahman  then  died,  leaving 
his  only  daughter  Bekia,  who  takes  the  whole  of  her 
father's  share  contrary  to  that  which  happens  upon  or- 
dinary succession*     Then  al-Hadj  Ali  dies  without  issue. 

Q*     Upon  whom  would  devolve  his  half  of  the  wakf? 

A.  Kaddur,  Aisha,  Omar  and  Hanifa  each  take  one- 
quarter.  As  for  Bekia,  she  is  not  entitled  to  a  share  in 
Ali's  portion,  as  she  is  a  degree  more  remote  from  him 
than  her  uncles  and  aunts,  and  representation  not  being 
stipulated  for,  she  cannot  claim  the  rights  of  her  father 
predeceased.  This  is  the  solution  given  by  the  Court  of 
Algiers  on  the  20th  April,  1874. 

Where  one  of  the  beneficiaries  dies  without  issue,  his 
51 
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Lecture  XI.  share  devolves,  as  in  the  last  example,  upon  his  nearest 
relatives.     Sometimes  the  founder  declares  this  formally. 
<<  The  one  of  the  two  who  dies  first  shall  transmit  his 
share  to  the  other."     But  more  often  the  deed  is  silent 
on  this  point,  and  the  Courts  interpret  this  silence  as  though 
the  clause  above   quoted  were  inserted.     Thus  a  man 
named  Ahmed  ben  Abd-el-Kader  made  a  wakf  in  favour  of 
his  children  ;  one  of  these  dying  without  issue,  his  portion 
was  allotted  to  his  four  brothers  and  sisters  each  taking 
a  fourth  share  in  accordance  with  the  decision  of  the 
Majlis  of  M^d^  of  the  3rd  September,  1858.     Thus  ag^n, 
a  wakf  was  held  by  several  beneficiaries ;  one  of  these 
dying,  a  contest  arose  among  the  survivors  and  the  Court 
of  Algiers,  by  a  decree  of  the  12th  September  1867,  decided 
that  his  share  should  be  divided  into  equal    portions 
among  those  who  were  of  the  same  degree  of  relationship 
with  him.     This  decision  has  since  been  sanctioned  by  a 
judgment  of  the  Kazi  of  the  16th  circle  on  the  10th  Sep- 
tember and  by  a  decree  of  the  Court  of  the  26th  July,  1871. 
Such  a  solution  admits  of  no  difficulty  when  the  bene- 
ficiaries are  all  descended  in  a  direct  or  a  collateral  line 
from  the  founder  of  the  wakf  because  they  are  all  united 
by  ties  of  relationship,  and  are  all  heirs  of  one  another  ; 
but  what  should  be  the  principle  for  decision  in  those 
cases  where  the  beneficiaries  nominated  by  the  founder 
do  not  belong  to  the  same  family  and  one  of  them  dies 
without  issue  ?     Would  his  share  fall  to  his  co-beneficia- 
ries 9    If  the  deed  contains  a  clause  like  the  one  we  have 
quoted  in  the  wakfnamah  of  1804,  or  any  other  stipula- 
tion from  which   one  might  surmise  that  it  was  the 
founder's  wish  to  leave  the  ti^a^to  the  survivor,  the  ques- 
tion   would    be    answered  in  the    affirmative;    this    is 
clearly  deducible  from  the  principle  laid  down  by  Khalil 
ibn  Ish&k.    **  A  wakf  granted  to  ten  people  for  enjoyment 
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during  their  lives  reverts,  after  all  are  deceased,  to  the  ^■ctuer  xi. 
grantor  or  in  his  default  to  his  heirs." 

In  the  absence,  however,  of  any  condition  to  that  effect 
in  the  wakfnamah,  the  co-beneficiar j  has  no  claim,  and 
the  deceased's  share  would  faU  to  the  succeeding  bene- 
ficiary or  would  revert  to  the  donor  if  the  succession  is 
not  indicated,  as  exemplified  in  the  following  passage 
in  the  text : — "  when  a  xjoakf  is  made  in  favour  of  two 
particular  persons,  and  after  them  in  favour  of  the  poor, 
these  would  be  placed  after  the  decease  of  one  of  the  two 
in  possession  of  his  share." 


Section  II. 

WHAT  MAY  BE  CONSTITUTED  WAKP. 

Khalil  ibn  Ish&k  has  laid  down,  that  all  property  over 
which  dominion  can  be  lawfully  exercised  may  legiti-     The  subject 
mately  be  constituted  into  wakf.    And  the  jurists  have 
gone  so  far  as  to  declare  that  the  benefit  accruing  from 
draught-cattle  or  horses,  and  the  services  of  slaves  to  nurse 
the  sick,  may  lawfully  be  dedicated.     Whether   simple 
aliment  can  be  made  wakf  depends  on  the  answer  to  the 
general  question  whether  moveable  property  can  be  law- 
fully dedicated.    And  it  must  be  admitted  that  there  is 
considerable  divergence  among  the  jurists  on  this  point. 
But  it  seems  generally  agreed,  however,  that  moveable 
property  can  be  made  voakf  as  well  as  immoveable  pro- 
perty,  and  Perron  has  declared  that  this  is  in  accord- 
ance with  the  spirit  of  the  Mfiliki  school.     A  decree  of 
the  Court  of  Algiers  has  confirmed  the  above  principle. 
Khalil  ibn  Ish&k  has  declared  that  the  ioakf  of  a  book  for 
a  library  or  a  war-horse  or  a  suit  of  armour  is  lawful. 
But  in  consideration  of  the  primary  object  of  a  wakf  and 
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Lkctubb  XI.  of  the  fact  that  when  an  appropriation  is  made,  the 
intention  of  the  wSJdf  is  to  reserve  the  property  for 
pions  acts,  the  osnfract  being  only  given  to  the  bene- 
ficiaries, the  lawyers  have  held  that  those  things  which 
are  liable  to  be  destroyed  by  use  or  likely  to  perish  in 
the  course  of  time,  could  not  be  constituted  into  wakf. 

But  a  wakf  may  be  made  of  every  kind  of  moveable 
object,  when  they  are  to  be  sold  and  the  price  realized 
therefrom  is  to  be  invested  in  the  acquisition  of  immove- 
able property.  Agricultural  implements,  yoke-oxen  and 
other  animals  kept  on  land  for  agricultural  purposes  may 
be  made  wakf  without  any  question. 

A  fractional  share  of  a  particular  property  may  law- 
fully be  dedicated.  And  when  a  house  has  been  made  wakfy 
and  a  portion  of  it  has  been  sold  to  pay  his  debts,  the 
remaining  portion  will  continue  subject  to  the  dedication. 
It  is  not  necessary  that  the  grantor  should  be  in  actual 
possession  at  the  time  of  making  the  wakf.  The  law 
authorises  the  dedication  of  future  property.  This  prin- 
ciple has  been  confirmed  by  a  decree  of  the  Kazi  of  Algiers 
made  in  1878  and  again  1874.  The  latter  is  worded  thus: 
*'  A  dedication  in  the  name  of  the  Almighty  constituting 
as  waicf  the  whole  of  which  a  man  is  possessed,  and  that 
which  may  accrue  to  him  in  the  future  is  lawful,  but 
it  will  take  effect  with  reference  to  such  properties  of 
which  the  beneficiary  obtained  full  possession  before  the 
death  of  the  grantor.'* 
Pormaiitieg      "  A  %K)akf\%  made,''  says  Sidi  Khalil  "  by  the  use  of  the 

relative  to  the  ^  „       .  .  .x  i  ,^»  *t       •         • 

creating  of  a  tollowing  expressions  :  *  I  make  a  wakj^  or  *  I  give  lu 
'^^Z-  alms  J '  but  these  formula  must  be  emphasized  by  indi- 

cating the  object  of  the  dedication." 

In  spite  of  its  importance  the  constitution  of  a  %Dakf  is 
not  subject  to  any  solenmiiy  nor  publiciiy.  It  is  validly 
made  by  a  declaration  before  witnesses.    But  the  validity 
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of  a  wahf  is  subject  to  two  essential  conditions,  namely,  tiwcmw  XL 

(1)  that  it  should  bear  the  character  of  a  pious  act ;   (2) 

that  there  should  be  a  transfer  of  the  subject-matter 

of  the  wakfj  and  the  proprietory  rights  of  the  appro- 

piator  should  be  divested  therefrom.     The  first  of  these 

conditions  is  the  result  of  the   constitution  of  the  wdkf 

generally.      And  consequently  when  a  wakf  is  made  in 

favour  of  private    individuals,  the   ultimate  dedication 

is  always  reserved  for  such  objects  as  the  holy  cities,  a 

mosque,  a  caravanserai,  a  cemetery,  a  sanctuary,  the  poor, 

&c. 

It  is  endorsed  by  a  clause  generally  worded  thus : — 
'^  And  after  the  total  extinction  of  the  appointed  bene- 
ficiaries the  wdkj  should  go  to  so  and  so."  We  may  add  that 
a  pious  act  may  be  independent  of  the  idea  of  charity. 
Sidi  Khalil  expressly  mentions  this  and  Perron  explains 
that  the  wakf  would  be  valid  and  the  act  pious,  even 
though  the  beneficiaries  were  in  the  most  affluent  cir- 
cumstances. 

The  second  condition  is  imperatively  laid  down  by  the 
text.  ''  The  constitution  of  a  ii;a^in  favour  of  a  benefici- 
ary who  has  attained  his  majority  and  eren  that  in  favour 
of  a  noM  compos  is  null,  if  the  beneficiary  is  not  placed 
in  possession."  ''The  taking  of  possession  "  says  Mo- 
hammed Assem,  ''  is  the  soul  of  the  wakf  and  if  the  gran- 
tor continues  to  overlook  and  administer  the  wakf  proper- 
ty and  to  dispose  of  it,  this  in  itself  renders  the  wakf 
null ;  the  law  cannot  legalise  it." 

In  the  case  of  wakfsj  as  in  the  case  of  gifts,  a  clause  is 
generally  inserted  in  the  deed  of  grant  to  the  effect  that 
the  beneficiary  has  taken  possession  of  it.  This  declara- 
tion is  not  always  conclusive  proof  of  the  fact  and  re- 
quires to  be  supported  by  independent  circumstances. 

The  beneficiary's  possession  should  be  either  by  him- 
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Lkcturk  XI.  g^if^  if  a^^i^^  ^^  |jy  j^ig  j^^j^gj.  ^j.  guardian,   if  an  infant. 

When  the  wakfia  for  a  pious  or  religions  purpose,  posses- 
sion should  be  taken  by  its  administrator.     The  deliyeiy 
of  seisin  is  dispensed  with  only  in  case  of  a  wakf  made 
by  a  father  in  favour  of  his  minor  son,  provided  the  cir- 
cumstances sufficiently  show  that  there  was  a  band  fide 
intention  to  make  a  wakf,  e.  g.  (a)  that  the  produce  of  the 
wakf  had  been  applied  to  the  benefit  of  the  cestui  qui 
trust;  Q})  that  the  father  did  not  himself  continue  to 
derive  benefit  therefrom. 
When  po8-      The  taking  of  possession  is  therefore  a  necessary  for- 
be  taken.       mality,  but  at  what  period  should  it  take  place  ?     '^  The 
law  does  not  dictate  that  this  formality  should  immedi- 
ately follow  the  deed  of  constitution ;  it  only  requires  it  to 
be  accomplished  while  the  constituent  fulfils  the  necessary 
qualifications  for  establishing  a  wakf ;  that  is,  possesses 
the  disposing  capacity  and  is  able  to  exercise  the  right  of 
property  over  it.'*     "  The  wakf  is  null,"  says  Khalil  ibn 
Ish&k,  ^^  when  it  has  not  been  taken  possession  of  before  the 
death  of  the  grantor,  or  before  the  illness  to  which  he  suc- 
cumbed."    The  w&kif  has  the  power  of  subjecting  the  wakf 
to  certain  conditions,  and  these  conditions  must  be  strictly 
observed.     He  may  determine  the  rite  according  to  which 
it  should  be  managed ;  appoint  the  person  or  persons  to  un- 
dertake the  administration,  settle  the  order  of  successive 
devolution,  declare  that  the  beneficiary  in  case  of  poverty 
should  have  the  right  to  alienate  the  wakf ;  prescribe  that 
in  certain  cases  the  wakf  should  revert  to  his  heirs  etc., 
etc. ;  and,  in  general,  order  all  measures  relating  to  the  exe- 
cution of  the  wakf ;  but  there  his  power  ends  and  any  con- 
ditions contrary  to  the  principle  of  wakf  and  by  which  a 
power  is  reserved  to  alter  the  provisions  of  the  waJtf  or  to 
annul  the  settlement,  or  to  sell  the  immoveable  property, 
in  fact  any   condition   which   would  have  the  ^ect  of 
destroying  the  wakf  is  null  and  void. 
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According  to  Khalil  ibn  Ish&k,  perpetuity  is  not  an  es-  Lecturk  XI. 
sential  condition  of  wakf ;  and  his  two  commentators,  al-      Tempora- 
Karkhi  and  Abdul  Baki,  explain  further  that  temporary  J^]^   ^   *^" 
wakfsy  those  made  for  even  a  single  year  or  for  the  lifetime 
of  any  giyen  person,  are  lawful  and  valid,  and  that  the  pro- 
duce of  the  wakf  thus  constituted  where  no  beneficiary  is 
indicated,  after  the  expiration  of  the  period  for  which  the 
trust  is  created,  will  go  the  poor. 

Can  the  w&kif  annul  the  wakf  of  his  own  motion 
solely  9  Can  he  modify  the  prescribed  clauses  before  the 
possession  of  the  beneficiary  ?  The  jurists,  among  them 
Ibn-ul-Hajeb  and  Abdus-Salam  have  answered  these  ques- 
tions in  the  negative.  The  constitution,  such  as  it  has 
been  made,  must  remain  intact  and  be  carried  into  effect 
without  any  modification.  And  if  the  clauses  of  the  wakf- 
namah  are  obscure,  incomplete,  or  susceptible  of  diverse 
interpretations,  the  difficulty  would  be  taken  before  the 
Eazi,  who  must  pronounce  according  to  the  custom  and 
usage  of  the  place  or  according  to  the  mode  in  which  it  has 
been  hitherto  carried  into  effect,  if  it  has  existed  for  some 
duration. 


Section  III. 
THE  LEGAL  EFFECT  OP  A  WAKF. 

The  constitution  of  property  into  wakf  produces  three 
different  effects ;  It  renders  the  property  constituted 
as  wakfy  inalienable,  imprescriptible  and  non-heritable. 
Wakf  property  is  inalienable,  because  it  belongs  virtually 
to  Almighty  God,  being  intended  for  the  benefit  of  man- 
kind, the  successive  beneficiaries  being  entitled  only  to  the 
usufruct  thereof  and  not  having  the  power  to  alienate  it. 

There  are,  however,  several  exceptions  to  this  principle. 
If  the  wakf  is  of  land  or  of  moveable  property  that  can 
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Lectorr  XI.  no  longer  be  iiBcful,  it  should  be  sold  and  others  bought 
with  the  price  thereof.  If  a  mosque  has  to  be  enlarged, 
and  if  the  sale  of  a  piece  of  land  attached  thereto  is  the 
only  mode  by  which  funds  can  be  forthcoming  therefor, 
such  sale  would  be  permitted.  If  a  beneficiary  be  poor  and 
the  produce  of  the  wakf  insufficient  to  procure  for  him  the 
means  of  subsistence,  alienation  in  this  case  might  take 
place  with  the  leave  of  the  Kazi,  should  the  grantor 
hare  made  this  the  object  of  a  special  clause  in  the  deed 
or  even  if  he  has  not  mentioned  it. 

If  the  founder  should  have  died  leaving  debts,  the  credi- 
tors would  be  entitled  to  realize  the  debt  from  the  pro- 
perty, and  after  their  debts  have  been  satisfied  the  balance 
of  the  sale  proceeds  should  be  invested  for  the  benefit  of 
the  cestui  qin  trust,  A  wakf  may  be  the  object  of  an 
exchange,  but  such  exchange  would  only  be  valid  upon 
approval  of  the  Kazi,  after  he  has  assured  himself  that  the 
value  of  the  two  properties  is  equal.  The  exchanged  pro- 
perty would  then  become  wakf  and  would  be  subject  to 
the  same  rule  as  the  original  wakf  and  if  the  wakf  had 
been  for  a  specific  purpose  which  fails,  it  will  be  applied  to 
some  other  pious  object, — ^if  possible,  similar  in  character 
to  the  original  purpose ;  for  example,  a  yr&kit  constitutes 
some  property  into  wakf  and  grants  the  produce  thereof 
for  constructing  a  bridge  or  a  school,  and  if  those  build- 
ings have  been  constructed  by  the  State,  the  produce  of 
the  property  would  be  applied  to  some  similar  object,  in 
default  of  which  the  wakf  would  be  applied  to  help  the 
poor  kindred  of  the  w&kif,  preferentially  his  asabah. 

The  inalienability  of  the  wakf  property  ceases  when 
the  grant  has  been  made  in  favour  of  a  certain  object 
which  has  ceased  to  exist. 

Though  the  beneficiaries  cannot  dispose  of  wakf  property 
they  have  the  right  to  enjoy  it  and  all  its  fruits.  They  are 
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entitled  to  hold  possession  of  it  either  personally  or  by  a  Lbctum  XI, 
manager  or  administrator. 

Neither  the  cestui  qui  trust  nor  the  administrator  caa 
grant  a  lease  of  the  walrf  property  for  a  long  period. 
According  to  Sidi  Khalil  two  years,  according  to  others 
three  years,  is  the  longest  term  for  which  a  lease  may  be 
giren  unless  it  is  given  to  the  next  reversioner,  when  it 
may  be  for  ten  years.  The  lease  may,  however,  be  extended 
if  the  property  needs  repair.  It  is  a  principle  that  pro- 
perty held  as  wdkf  must  be  kept  in  good  repair,  and  that 
future  beneficiaries  can,  in  order  to  preserve  their  rights, 
oblige  the  usufructor  to  lease  the  house  that  is  falling  into 
ruin  and  to  apply  the  rent  wholly  to  its  reconstruction  and 
repair. 

(ft.)  The  second  effect  of  the  constitution  of  wakf  is  to 
render  the  property  imprescriptible,  that  is,  it  cannot  be 
subject  to  the  rights  of  the  sovereign  as  private  property. 

(c.)  The  third  effect  resulting  from  the  constitution 
of  wakf  is,  that  it  renders  the  property  so  dedicated  non- 
heritable,  and  subjects  the  course  of  descent  in  respect  of 
the  beneficial  interest,  to  the  succession  pointed  out  by 
the  w&kif .  On  this  point  all  writers  agree,  ^^  the  rules  of 
succession  to  wakf  property  laid  down  by  the  grantor 
must  be  strictly  observed,"  says  Sidi  Khalil,  and  Ibrahim 
Halebi  adds,  that  ^'  the  founder  is  absolute  master  to  dis- 
pose of  at  will  the  usufruct  of  this  property." 
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CHAPTER  XIV. 

THE  LAW  OF  WAKP  AOCOEDING  TO  THE 

SHlPEl  SCHOOL.! 
LicrcBx  XI.  It  ia  essential  that  the  w&kif  should  be  capable  of 
declaring  his  will,  and  that  he  shoold  have  the  faculty  of 
disposition  over  his  property,  while  the  snbject  of  the 
endowment  most  be  snch  as  can  be  made  ose  of  pei^ 
petually.  Therefore,  the  object  of  the  endowment  may 
not  consist  of  aliments  or  odoriferoos  plants ;  bnt  with 
that  exception,  the  waJef  of  moveable  property  is  as  valid 
as  that  of  immoveable  property.  The  wakf  of  tmuhad  or 
property  held  in  joint  tenancy  is  valid.  Bat  it  is  not 
valid  to  make  a  wakf  of  a  trained  dog.  The  validity  of  a 
wakf  of  buildings  or  plantations  npon  another  person's 
ground  held  by  the  owner  of  the  buildings  or  plantations 
under  a  lease  is  acknowledged. 

A  waJcf  in  favour  of  an  individual  or  a  class  is  not  valid, 
if  they  are  not  capable  of  taking  possession  constructively 
or  actually  of  the  wakf  property.  A  wakf,  therefore,  in 
favour  of  an  infant  en.  ventre  la  mere  or  a  slave  is  not 
valid. 

It  also  appears  from  the  above  principle  that  a  leaSrf 
may  be  made  in  favour  of  a  aimmi  but  not  in  favour  of 
an  apostate,  nor  of  an  onbeliever  not  subject  to  a  Mussal- 
man  prince,  nor  in  favowr  of  one's  self.*  A  ioakf  for  an 
unlawful  purpose,  aa  for  example,  the  conatmction  of 
Christian  churches  or  of  {rjmagogaes  is  void ;  but  a  wakf 


>  The  foUowing  ii  from  the  MinUj-ot-Uliblii. 
'  Comp.  ths  Hannfl  and  Shikh  Law, 
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in  favour  of  an  hospital  for  Christians  or  Jews,  made   as  Tectum  XI. 
it  is  with  a  charitable  object,  is  lawful.     A  wahf  is  valid 
equally  in  favour  of  the  poor  as  of  the  rich,  of  the  learned, 
of  mosques  or  schools. 

The  intention  of  making  a  wakf  must  be  formulated  in 
these  explicit  terms,  *^  I  make  a  wakf  oi  such  a  thing,"  or 
"  my  field  shall  be  a  wakf  in  favour  of  such  a  person." 
The  expressions  "  I  consecrate,"  or  "  I  attribute  to  such 
charity  "  are  also  explicit.  The  same  is  the  case  with  the 
expressions,  ^*  I  make  a  sacred  gift  of  such  thing,"  or 
**  endow,"  or  "  it  shall  not  be  sold  or  given  to  another 
person."  On  the  other  hand,  the  expression  "  to  give " 
without  any  further  qualification  cannot  be  considered 
explicit,  even  if  the  intention  was  to  make  a  wakf  and  it 
is  only  in  the  case  of  a  wakf  not  in  favour  of  one  or  more 
individuals  but  in  favour  of  a  class  of  people  or  of  the  pub- 
lic that  this  expression  accompanied  by  the  intention  is 
regarded  as  explicit.  The  expressions,  ^^  I  consecrate  such 
an  object,"  or  ''  I  wish  that  it  should  remain  eternally 
in  that  state,"  are  not  explicit ;  but  the  phrase  *'  I  destine 
such  a  property  for  the  purpose  of  a  mosque  "  suffices  to 
make  the  spot  consecrated  to  worship. 

A  wakf  in  favour  of  a  certain  and  particular  person  is 
not  complete  without  his  acceptance,  which  acceptance 
must  in  no  case  take  place  after  a  previous  refusal.  A 
wakf  made  in  these  terms,  ^'  I  constitute  this  my  land  wakf 
for  the  term  of  a  year "  is  void,  but  if  the  words  used 
are  **I  make  a  wakf  in  favour  of  my  children,  or  in 
favour  of  such  an  one  and  subsequently  upon  his  issue," 
without  adding  anything  else  the  wakf  remains  intact  even 
after  the  extinction  of  the  family.  The  usufruct  of  the  wakf 
reverts  to  the  nearest  relative  of  the  founder  when  the 
purpose  fails  and  the  holders  nominated  by  him  have 
become  extinct.   Furthermore,  our  school  declares  null  and 
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LicTUB»  XT.  YQi  J  such  wakfs  as  are  made  without  appointing  a  primary 
holder  of  the  tisufruct  capable  of  taking  immediate  pos- 
session  thereof ;  for  example,  when  a  wakf  is  made  in  the 
following  terms,  ^'  I  make  a  wakf  in  fayour  of  the  child 
I  may  have,"  this  is  inyalid  for  there  is  nobody  to  take 
possession  of  the  waJcf  but  the  failure  of  any  of  the  inter- 
mediate beneficiaries  does  not  avoid  the  wakf. 

The  law  does  not  acknowledge  a  wakf  that  has  no 
object ;  nor  can  it  be  made  dependent  upon  a  contingency 
which  may  never  occur.  As  for  example  ^^I  make  a 
wakf  on  condition  that  Zaid  should  come."  While  a  con- 
ditional option  is  also  invalid.  The  other  conditions  that 
may  be  added  must  be  executed  faithfully,  as  for  example, 
the  condition  that  the  endowed  lands  cannot  be  let  out,  or 
that  a  mosque  founded  be  specially  dedicated  to  a  certain 
rite,  such  as  the  Sh&f  ei.  In  this  latter  case,  the  members 
of  this  sect  alone  shall  be  entitled  to  share  in  the  benefit 
of  the  wakf  And  this  rule  applies  equally  to  the  found- 
ing of  a  school  or  of  a  hostelry.  In  the  case  of  an  endow- 
ment in  favour  of  two  persons  and  subsequently  in  favour 
of  the  poor,  at  the  death  of  one  of  them  his  portion  of  the 
usufruct  reverts  to  the  other  and  not  to  the  poor,^  who 
only  profit  thereby  after  the  death  of  both.  This  doctrine 
has  been  supported  by  Sh&f ei  himself. 

When  a  wakf  is  constituted  in  the  following  terms, 
vur.,  ''the  wakf  is  for  my  children  and  my  grandchildren," 
the  usufruct  must  be  equally  divided  among  the  chil- 
dren and  the  grandchildren  that  exist  at  the  time  of  the 
wakf  even  if  the  words  **  who  are  their  descendants  *'  or 
"  generation  after  generation  "  is  added.^  When  on 
the  other  hand  the  following  terms  have  been  used 
''  in  favour  of   my  children  then  of  my  grandchildren, 

'  Comp.  the  HaDafi  Law,  anfe^  p.  288. 
3  Comp.  ante,  pp.  289-296. 
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then  of  my  great-grandchildren,  the  ones  after  the  Lbctubk  xi. 
others,"  or  "the  former  first,"  the  saccessive  genera- 
tions have  the  enjoyment  of  the  usufruct  and  the 
first  class  takes  first.  The  grandchildren,  moreover,  have 
no  right  to  a  wakf  made  only  in  favour  of  children. 
While,  on  the  other  hand,  the  grandchildren  bom  of  the 
daughter  of  the  founder  are  tmderstood  in  the  expressions 
•"  posterity",  "  descent",  "  progeny",  or  "  grandchildren" 
unless  it  has  been  declared  "  the  grandchildren  that  bear 
my  name."  "  A  wakf  made  in  favour  of  persons  be- 
tween whom  and  me  there  are  ties  of  patronage  "  must  be 
divided  into  two  equal  portions,  if  the  founder  is  a  client 
as  well  as  a  patron,  but  according  to  some  jurists  it  is 
null.  An  apposition  preceding  several  words  joined  to- 
gether refers  to  all,  as  for  example  in  this  sentence,  "  I 
make  a  wakf  in  favour  of  those  who  are  dear  to  me,  my 
chUdren,  my  grandchildren  and  my  brothers,"  it  is  the 
children,  grandchildren  and  brothers  that  are  accounted 
"  dear  "  by  the  founder.  The  same  is  the  case  with  an 
apposition  that  follows  and  of  the  reservation  added  to  the 
principal  clauses  provided  that  these  words  are  united 
by  the  conjunction  "and."  For  example,  "I  make  an 
endowment  in  favour  of  my  children  and  of  my  grand- 
children and  of  my  brothers  who  are  dear  to  me  "  or 
"  provided  there  are  no  persons  of  notoriously  bad  conduct 
among  them." 

The  proprietorship  of  wakf  property  is  transferred  to 
God,  that  is  to  say,  that  such  object  ceases  for  ever  to  be 
subject  to  the  right  of  private  proprietorship  and  that 
thenceforth  it  belongs  neither  to  the  founder  nor  to  him 
in  whose  favour  the  wakf  was  made.  Only  the  usufruct 
of  the  wakf  is  his,  and  he  may  have  the  enjoyment  thereof 
either  in  person  or  by  the  intermediation  of  another,  for 
example,  by  lending  him  the  endowed  object  or  letting  it 
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LscTUBK  XI.  to  liiiu.  The  holder  of  a  asttfract  has  the  full  right  to 
the  rent  and  of  that  which  the  endowed  property  pro- 
duces, sach  as  fruits,  wool  and  milk,  and  the  young  of  the 
animals,  though  another  theory  maintains  that  the  diyera 
offspring  also  become  %Dakf  by  virtue  of  the  right  of  ao- 
cession.  After  the  death  of  a  wakf  animal,  the  skin  be- 
longs to  the  holder  of  the  usufruct.  On  the  other  hand,  ac- 
cording to  our  school,  the  indemnity  due  from  the  murderer 
of  a  wakf  slave  does  not  belong  to  the  holder  of  the  usu- 
fruct, but  he  must  use  that  money  in  purchasing  another 
slave  who  then  becomes  wdlif  in  lieu  of  the  murdered 
slave,  or  in  case  this  be  impossible,  he  must  use  that  money 
to  purchase  an  undivided  portion  of  a  slave  to  replace  that 
one. 

The  endowment  of  a  tree  does  not,  according  to  our 
school,  become  extinct  when  the  tree  dies,  as  the  decay  of 
a  tree  does  not  preclude  the  use  of  the  wood,  though, 
according  to  others,  the  tree  must  then  be  sold  by  auction 
and  the  price  used  in  the  same  manner  as  the  indemnity 
for  the  murdered  slave.  The  worn-out  mats  and  the 
broken  beams  of  a  mosque  may  be  sold,  and  this  is  only 
lawful  on  condition  that  these  articles  should  serve  as 
fuel.  The  ground  on  which  a  mosque  stands  may,  in  no 
case,  be  sold  even  if  the  edifice  have  fallen  to  ruin  and  its 
reconstruction  be  impossible. 

When  the  founder  has  reserved  for  himself  the  admin- 
istration of  the  Modkf^  or  if  he  has  conferred  the  office 
upon  a  third  person,  the  arrangement  must  be  carried 
into  effect ;  but  if  nothing  of  this  kind  has  been  stipulated 
by  the  grantor,  our  school  prescribes  that  the  administra- 
tion should  be  entrusted  to  the  Judge.  It  is  essential  that 
the  administrator  of  a  wakf  be  of  irreproachable  character 
and  qualified  for  the  office  both  by  his  physical  powers 
and  intellectual  faculties.     The  functions  of  the  adminis- 
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trator  are  the  custody  and  consolidation  of  the  wdkf  pro-  Lbct^bb  XI. 
pertj  and  the  collecting  and  distributing  of  the  revenues, 
but  he  is  forbidden  to  overstep  the  limits  of  his  power,  if 
the  administration  has  only  partly  been  given  to  him.  In 
every  case,  the  founder  has  the  right  of  deposing  his  ad- 
ministrator and  of  appointing  another,  unless  he  be  nomi- 
nated administrator  in  the  deed  of  endowment  itself.  A 
lease  contracted  by  an  administrator  remains  the  same 
notwithstanding  a  rise  in  price  or  of  a  more  advantageous 
offer. 
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CHAPTER  XV. 


ETJLES  OP  PEOCEDUEE. 

LacTCBi  xn.  ^g  regfardB  the  right  of  a  beneficiary  to  obtain  a  decla- 
ration that  a  certain  property  is  wakf  property,  or  to 
establish  his  title  to  a  share  in  the  proceeds  of  a  certain 
wakfy  the  Mahommedan  law  is  very  distinct.  It  pro- 
vides that  any  beneficiary  can  at  any  time  proceed  before 
the  Elazi  and  obtain  any  redress  to  which  he  may  be 
legally  entitled.  The  law  imposes  no  restriction  as  to  the 
manner  in  which  he  should  proceed.  The  Indian  Legis- 
lature, however,  has,  with  respect  to  a  certain  class  of 
cases,  provided  certain  rules  which  require  oonsideTation, 
especially  as  the  Calcutta  and  Allahabad  High  Courts  are 
not  in  accord  with  each  other  in  regard  to  the  procedure. 

In  Mahommedan  countries,  endowments  which  are  in 
their  nature  public,  or  the  benefits  of  which  are  for  the 
public  generally,  are  under  the  direction,  control  and 
supervision  of  a  special  officer  appointed  by  the  Govern- 
ment, who  is  called  the  Ndzir-i-Awkdf.  But  the  Kazi,  as 
the  representative  of  the  sovereign,  is  the  general  curator 
of  all  wahfsj  whether  public  or  private.  When  the  British 
first  assumed  the  government  of  these  Provinces  under  the 
authority  of  the  Mogul  Emperor,  they  found  numerous 
endowments,  chiefly  created  by  the  sovereigns  and  chief- 
tains, scattered  throughout  the  country.  For  a  time 
matters  were  allowed  to  remain  in  the  condition  of  dis- 
order in  which  the  collapse  of  the  Mahommedan  Govern- 
ment had  left  the  endowments.    But  in  1810  it  was  found 
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necessary  to  pass  a  law  for  the  purpose  of  protecting  and  Lbctubb  Xil. 
preserving  these  dedications  and  grants.   With  that  object 
Begulation  XIX  of  1810  was  passed.     Its  objects  is  suffi- 
ciently clear  from  the  preamble.^ 

In  1863,  however,  it  was  considered  desirable  on  the 
part  of  Government  to  divest  itself  of  all  connection  with 
the  religious  endowments  of  Hindus  and  Mahommedans, 
and  to  retain  the  control  only  of  such  institutions  as  were 
secular  in  their  character.  It  was  supposed  that  the 
connection  of  a  Christian  government  with  the  religious 
establishments  of  Hindus  and  Mahommedans  was  anomal- 
ous and  inexpedient.  To  give  effect  to  this  mistaken  but 
intelligible  policy,  Act  XX  of  1868  was  passed.* 

^  "  Whereaa  considerable  endowments  have  been  granted  in  land  by  the 
preceding  governments  of  this  oonntrj,  and  hy  individnals  for  the  sup- 
port of  mosques,  Hindoo  temples,  collef;es  and  for  other  pious  and  bene- 
ficial purposes  and  whereas  there  are  grounds  to  suppose  that  the  produce 
of  such  lands  is  in  many  instances  appropriated  contrary  to  the  intentions 
of  the  donors  to  the  personal  use  of  the  individuals  in  immediate  charge 
and  possession  of  such  endowments,  and  whereas  it  is  an  important  duty 
of  every  Government  to  provide  that  all  such  endowments  be  applied  ac- 
cording to  the  real  intent  and  will  of  the  grantor,  and  whereas  it  is  more- 
over essential  to  provide  for  the  maintenance  and  repair  of  bridges,  serais, 
kuttras  and  other  buildings  which  have  been  erected  either  at  the  expense 
of  Government  or  of  individuals  for  the  use  and  convenience  of  the  public, 
and  also  to  establish  proper  rules  for  the  custody  and  disposal  of  nuzzool 
property  or  escheats  the  following  rules  have  been  enacted  to  be  in  force 
from  the  period  of  their  promulgation  throughout  the  provinces  imme- 
diately dependant  on  the  presidency  of  Fort  William. 

"  The  general  superintendence  of  all  lands  granted  for  the  support  of 
mosques,  Hindoo  temples,  colleges  and  for  other  pious  and  beneficial  pur- 
poses, and  of  all  public  buildings,  Ruch  as,  bridges,  serais,  kuttras  and  other 
edifices  is  hereby  vested  in  the  Board  of  Revenue  and  Board  of  Commis- 
sioners in  the  several  districts  subject  to  the  control  of  those  Boards  re- 
spectively." 

'  "  Whereas  it  is  expedient  to  relieve  the  Boards  of  Revenue  and  the  Local 
Agents  in  the  Presidency  of  Fort  William  in  Bengal  and  the  Presidency  of 
Fort  Saint  George  from  the  duties  imposed  on  them  by  Reg^ation  XIX  of 
1810  of  the  Bengal  Code,  so  far  as  those  duties  embrace  the  superinten- 
dence of  lands  granted  for  the  support  of  mosques  or  Hindoo  temples  and 

68 
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^'^  The  pi^MinV.e  and  tLe  earlier  sections  of  this  Act  indi- 
cate c»>nc!u5:vclv  its  so-.n-e,  and  then-  can  hardly  be  any 
dccbt  thiit  its  oivration  was  connned  to  sneh  tmsts  or 
endowments  as  were  trinsfeme^  to  trustees  under  Sec- 
tions 4  to  7  of  the  Act.  And  so  it  was  expressly 
deeiied  in  the  case  of  Dt^rwf  ^  ?«.>:>  Ry^m  t.  Xawah 
S%-!J  As:\'ArAyrm  iLAan,*  in  which  it  was  further  held  that 


frr  c<:i«T  pelij'>«$  «5i»»  sbe  arTcvrrsatjre  irf  *c?S^wTae=t»  ande  for  the 
«ii.r-'>'-«>^^i»  ci  5^^i.  Tvl\j--  "zs  **ia':  ■.i*J:-=:'e=.?*.  tie  rvroir  »rd  preserrmtion 
c^  '*•--'  ----rg  ccc^i*c:e\i  licrvw-.:*  »ri  lie  Aro, irr=.-c- 1  c€  Trsste«$or  llana- 
c^r*  '5i.<r«»ri  **«■  i=.r :*.▼>?  *r.T  ^-»:-r<^iz.':i  in:*  ibe  =Acj^^ie=>i  of  each  rdi- 

1^I7  ci  sie  ^*irAs  C\xi*  »»  r*'A:e  l.>  «-i--«T2^=^:*  for  the  f«p>rri  of 

rc-.^s  — 

-  li  lie  ^-Ase  oif  er^rr  s^c^b.  ^s,:^^^z■f^  w=Lr^#  or  cc'i#?r  »^Iid»:«» 
Bieas  wix-i.  ss  ?irf  ?i=*  of  lie  ;iJk$i$Lt^  ci  i.^  X«  f.^^  ^ 

sifsitll  *s  suuc.  Ji5  po««t^:.rue  ^f^er  ?2/e  Acq  trk2:«:ft-r  lo  3»r£.  T?*&55e««  Xs 

«r  Sar«fna5«?c.'i'«Li  aII  3  2*  Iiji:iCifC  cr  ciifr  rirrcienx  wiici  ss  li*  tiake  of 
ti«*  ^thusLix  c£  1  i-35  Arc  fiiJll  fete-  iLiT'-^^r  ii»f  ^xrervi'er&i^taop  w  at  sW  p<w- 
ac!ss>:a  ^rf  ii<«  S>.->ard  ."ilf  Eer^f  <iiie  :r  &z.t  'j.vuJ:  Ajr?^i  ASfti^^wtOTscis^f  to  rrh 

■••:i*i;x*.  5<!r.7oe  *jr  cc  i^jc  rv^j-p:a*  ^^«.ii~rt  .>i.Tifa3  ex:i?-c  fmrh.  jAijyeiii  ^ 
w  a*fr«c2jiter  cc:T-jirf^i  sad  li.-*  p*:«-Er5  A;:ii  tvs7«:ci«w:.I_isj«»  cf  t^  Board 
cf  K«:vvB.ii*  ajzii  ^2:*;   j.'cuI  A£*^c7«  t3.  rvt^Tv^m  3o  sd^&  am^aqve.  tcasipue  or 

f»rT^  ei-'^TC   15  s^'Tiir'i*  j^rs*  •^:cie  ir.'i  .litirL  iL«f*  iaomnred  Ipr  lie 
Ecar*i  :£  Erf^-fciif  :r  ijrj  x'cal  ArJii  7c«T-j:a»  jo  satra  irxa.jf*r  «&& 
ami  tirtiBnimitf."*     S**ct:L«:a  T   prr^-Liirii*  iht-  wx\i*iTsv  ex  «Mes  «f 
itHig;%£'h:uc  ii<8  rjiri"  :/  «a»^^f«s?.Tr  rr  >rjt3«   rf  a  racajicT  at  ^Ibe  ^dbe>  off 
tCTzactfe  ^o.  50  Trii.m.  Tr-wrrj  io*  V^fit  arfcasT-arwd  X3>5ar  Sccnwa  IT 
&MSUUL  TI  <^£dar«a  uit  rb^i'^s^  s«:  v«r»  Aoii  Ktfp«.*aa£!;tZ^2ii»  ^^ 

'  U  Bectf    L.  B.  pw  liZ 
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where  such  transfer  had  taken  place,  parties  interested  in  Lkctum  Xll» 
such  endowments  might  come  in  and  apply  for  leave  to 
sae  the  trustee  or  manager  thereof,'  and  no  suit  would  be 
maintainable  without  leave  previously  obtained  under 
Section  18.  But  where  the  charge  of  the  endowments  had 
never  been  transferred  to  trustees  under  the  provisions  of 
the  Act,  no  preliminary  leave  was  necessary.  In  fact, 
the  transfer  under  Sections  4  to  7  was  regarded  as  a  test 
whether  the  endowment  was,  in  its  nature,  public  or  not. 
£f  it  had  been  taken  charge  of  by  the  Board  of  Revenue 
under  Begulation  XIX  of  1810,  and  subsequently  trans- 
ferred to  trustees  under  Act  XX  of  1863,  'prima  facie  it 
was  such  as  to  entitle  the  public  generally  to  share  in 
its  benefit.  And  in  that  case  preliminary  leave  to  sue 
would  be  necessary  before  a  suit  can  be  maintained.  The 
principle  laid  down  in  Delroos  Banoo  Begwm  r.  Nawah  J<^^  ^%  ▼• 
8yed  Asghur  Ally  with  reference  to  the  nature  and  scope  Mwhdui. 
of  Act  XX  of  1863  has  been  virtually  overruled  by  the 
decision  in  Jan  Ally  v.  Bam  Nauth  Mwndvi,^  In  this  case 
it  has  been  held,  in  effect,  that  every  mosque,  Hindu 
temple,  college  or  religious  institution  for  the  support  of 
which  land  had  been  granted  by  the  preceding  govern- 
ments, or  by  individuals  come  within  the  purview  of  the 
Act,  and  that  consequently  no  suit  can  be  instituted  with 
reference  to  any  of  these  institutions  without  leave  having 
been  first  obtained  under  Section  18.'  This  ruling  appa^ 
rently  was  adopted  in  another  case  decided  by  the  Calcutta 

*  Kcmiz  Fatima  r.  Bibi  Sahehjan,  8  W.  R.  p.  313. 

*  I.  L.  R.  8  Gal.  p.  32. 

'  Section  18  mns  thns  : — "  No  anit  shall  be  entertained  under  this  Act 
without  a  preliminary  application  being  first  made  to  the  Coui*t  for  leave 
to  institute  such  suit.  The  application  may  be  made  upon  unstamped 
paper.  The  Court  on  the  perusal  of  the  application  shall  determine 
whether  there  are  sufficient  jpn'md /a  cte  grounds  for  the  institution  of  a 
suit,  and  if  in  the  judgment  of  the  Court  there  are  such  grounds,  leare 
shall  be  given  for  its  institution  Ac." 
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Lfectrat  xit.  High  Court.'  In  thia  case  the  plaintUf  had  mied  to 
Tecover  possesBioB  as  motwalli  of  certain  parcels  of  land  al- 
leging that  they  were  dedicated  aa  wakf,  and  that  the  profits 
were  applied  to  the  feeding  of  wayfarers  and  travellers,  to 
lighting  the  mosque  and  shrine  in  the  evening,  and  to 
meeting  the  expenses  of  repeating  prayers  on  the  occaraon 
of  Id  and  Bakreed,  and  that  the  said  profits  were  nerer 
■pent  for  personal  porposes.  The  plaintiff  also  alleged  that 
her  deceased  husband  had  been  the  former  mntwalli,  that 
npon  bis  death  her  step-son  took  possession  of  the  waif 
properties  and  had  since  given  a  moknrmri  pottah  of  the 
dedicated  lands  to  the  second  defendant.  She  accord- 
ingly prayed  that  the  properties  in  suit  may  be  declared 
to  be  wakf  and  the  sale  and  lease  thereof  may  be  set 
aside. 

She  succeeded  in  establishiiig  that  the  fonr  parcels  of 
the  land  in  suit  were  wakf  and  obtained  a  decree  in  respect 
thereof  in  the  first  Court  which  was  upheld  by  the  judge. 
On  special  appeal  to  the  High  Court  of  Calcutta,  it  wa« 
urged  on  behalf  of  the  defendants  that  the  plaintiff  had 
DO  sufficient  interest  to  entitle  her  to  sue.  These  conten- 
tions were  accepted  by  the  learned  judges  who  dismissed 
the  plaintiff's  suit  on  the  following  grounds : — 

"  According  to  the  plaint  in  this  case  the  trust  is  one 
partly  for  charitable  and  partly  for  reUgious  purposes. 
So  far  aa  the  trust  was  *  for  the  feeding  of  wayfarers  and 
travellers '  it  -was  a  trust  for  the  benefit  of  a  oonsiderahld 
portion  of  the  public  answering  a  particular  description, 
and  was  therefore  a  trust  for  a  public  charitable  purpose. 
The  object  of  the  plaiotiff's  suit  was  to  oast  the  mutwalli, 
get  herself  appointed  in  his  place  and  hare  the  properties 
vested  in  her.  Section  539  of  the  Code  applies  to  a  suit 
of  tliis  nature  which  is  really  one  for  the  administration  of 
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the  trust,  and  such  a  fluit  can  only  be  brought  in  accord-  lecture  xn. 
ance  with  the  provisions  of  that  section.  But  even 
supposing  that  the  endowment  in  the  case  was  neither 
a  public  charity  within  the  meaning  of  Section  639  of  the 
Civil  Procedure  Code  nor  a  religious  endowment  to  which 
Act  XX  of  1863  is  applicable,  the  plaintiff  was  not  entitled 
to  sue  alone  to  be  appointed  matwalli  and  to  obtain 
possession  of  the  property.  The  first  Court  holds  that 
she  was  entitled  to  bring  this  suit  because  she  was  a  wife 
of  Mokram  Ali  the  late  mutwalli,  but  we  cannot  agree 
that  this  is  a  sufficient  reason.  Even  if  we  regard  her  as 
suing  as  a  person  interested  in  the  trust,  then  on  the  face 
of  the  plaint  there  are  other  persons  interested,  and  she 
could  only  sue  on  behalf  of  all  who  were  so  interested,  and 
in  order  so  to  sue  she  should  have  obtained  the  permis* 
sion  of  the  Court  and  otherwise  complied  with  the  provi- 
sions of  Section  30  of  the  Civil  Procedure  Code,  not  having 
done  so  we  think  she  bad  no  right  of  action.  In  what- 
ever light  the  suit  be  regarded,  therefore,  we  think  it  clear 
that  it  was  not  properly  framed  and  will  not  lie/' 

This  view  does  not  seem  to  be  in  accordance  with 
the  Mahommedan  Law  as  it  introduces  restrictions  not 
recognized  under  that  law.  The  Allahabad  High  Court 
has  dissented  from  the  views  entertained  by  the  Calcutta 
High  Court.  It  has  held  that  every  Mahommedan  bas  zafaryah  AH 
an  inherent  right  to  maintain  a  suit  for  the  purpose  of  ▼•.  BaJcktawar 
establishing  a  wakf  or  his  own  right  to  share  in  its  bene- 
fits. In  the  case  of  Zafaryah  Ali  v.  Bakhtawar  Sing^  cer- 
tain Mahommedans  sued  for  possession  of  a  ^'  takia " 
known  by  the  name  of  Najuf  Ali  Shah,  ^*  by  cancellation 
of  an  hypothecation  thereof,  dated  the  28th  May  1877 
and  of  a  decree,  dated  the  18th  May  1880  as  well  as  of  a 
judicial  sale,  dated  the  30th  May  1881,  by  the  demolition 

>  I.  L.  B.  6  All.  497. 
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Lbctcek  XII.  of  two  walls  and  by  the  ejectment  of  the  defendants.*' 
They  alleged  in  their  plaint  that  the  property  in  suit  was 
^^walcf*^  or  a  charitable  endowment  including  a  mosque 
(imambara)  and  a  grave-yard  in  which  there  were  many 
tombsy  ♦  ♦  ♦  *  ♦  that  defendant  No.  1  the  manager  of  the 
property  and  the  ancestors  of  defendants  Nos.  2,  3  and  4 
hypothecated  the  premises  to  defendant  No.  5  who  having 
obtained  a  decree  enforcing  the  hypothecation  caused  the 
property  to  be  brought  to  sale,  and  it  was  purchased  by 
him  and  defendants  Nob.  6  and  7,  that  defendant  No.  5 
having  obtained  possession  of  the  property  erected  two 
walls  on  the  land  thereby  interfering  with  the  purposes 
for  which  the  property  was  originally  intended,  and  that 
the  plaintiffs  became  aware  of  all  these  proceedings  on 
the  24th  January  1882  and  in  consequence  brought  the 
present  suit.  The  defendants  set  up  as  a  defence  to  the 
suit  that  the  plaintiffs  were  not  competent  to  sue.  The 
court  of  first  instance  held  that  the  plaintiffs  were  com- 
petent to  sue,  observing  as  follows  : — 

"It  !•  a  rale  of  daily  practice  that  every  aggrieved  party  \b  entitled 
to  got  bis  grievance  remedied.  On  the  same  principle  a  certain  set  of 
the  interested  Mahommedans  in  this  case  have  come  forward  to  bring 
this  suit  against  the  defendants  to  get  their  complaint  redressed  by  the 
Courts  of  Justice.  The  Mahommedan  Law  sanctions  the  course  of  ac- 
tion by  the  plaintiffs  in  this  case.  Every  Mahommedan  according  to  the 
tenets  of  his  religion  is  entitled  to  get  public  charitable  property  pro- 
tected from  the  hands  of  strangers." 

On  appeal,  however,  the  judge  reversed  the  decision  of 
the  first  court  holding  that  the  plaintiff  had  no  right  to 
sue.     He  also  made  the  following  observations  :— 

"  Referring  to  a  recent  and  closely  analogous  case  decided  by  the  Presi- 
dency Court  in  August  last,  Jan  AH  v.  Ramna^th,  JfunduZ,*  I  am  of  opi- 
aion  that  the  plaintiffs  have  no  right  to  bring  the  present  suit  which  is 
to  have  the  property  declared  xoakf  and  made  over  to  them  as  such. 

^  I.  L.  B.  8  Cal.  p.  89. 
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They  do  not,  however,  pretend  to  be  the  tmstees  or  to  have  any  special  LtCTURB  XII. 

interest  in  the  alleged  endowment,  nor  do  they  bring  forward  any  deed 

creating  it;  I  do  not  think  that  this  bringrs  the  snit  nnder  Act  XX  of  1863, 

for  they  do  not  really  mean  to  sne  the  manager  for  misfeasance  although 

they  have  included  him  in  the  prayer  to  set  aside  his  conveyance.     6nt 

even  if  it  did,  the  snit  is  out  of  rale  as  there  was  no  application  made  to 

this  court  or  to  any  other  for  permission  to   sue.     If  it  be  alleged  that 

there  has  been  a  breach  of  trust  regarding  a  charitable  endowment  then 

the  leave  of  the  Collector  ought  to  have  been  obtained  under  Section  5S9» 

which  has  not  been  done.     The  plaintiffs,  moreover,  have  not  made  any 

assertion  in  any  part  of  their  plaint  as  to  any  special  right  of  suit,  as  to 

their  being  persons   attending  or  having  a  right  to  attend  the  alleged 

mosque,  but  simply  state  their  ground  of  action  to  have  arisen  when  they 

heard  of  the  alienation  to  the  defendants.      Wore  this  suit  brought  by  the 

latter,  the  courts  could  deal  with  it,  but  a  question  (such  as  lies  at  the 

root  here)  of  whether  a  place  was  one  of  public  worship,  &c.,  would  be 

more  appropriately  settled  by  the  Municipal  Commissioners  of  the  town 

as  it  certainly  would  be  more  legal  to  adopt  such  a  course.    For  this 

reason  I  dismiss  the  suit." 

In  second  appeal,  the  plaintiffs  contended  (1)  that  being 
members  of  the  Mahommendan  community  they  were 
legally  competent  to  maintain  the  suit ;  (2)  that  they  were 
not  bound  to  observe  the  preliminary  procedure  enjoined 
by  Section  539  of  the  Civil  Procedure  Code,  that  section 
having  no  bearing  on  the  suit ;  and  (3)  that  the  Lower 
Appellate  Court  had  misapprehended  the  scope  of  the  suit 
which  did  not  seek  any  of  the  remedies  provided  by  that 
Section. 

The  High  Court  of  Allahabad  reversed  the  second 
Court's  judgment,  holding  as  follows  : — 

**  The  plaintiffs  as  Mahommedans,  entitled  to  frequent  the 
mosque  and  to  use  the  other  religious  buildings  connect- 
ed with  the  endowment,  can  clearly  maintain  the  present 
suit,  and  Section  539  of  the  Procedure  Code  has  no  applica- 
tion to  such  a  case ;  the  endowment  in  question  being,  in 
our  opinion,  a  religious  institution  within  the  meaning 
of  Section  24  of  Act  VI  of  1871,  and  therefore  governed  by 
Mohammedan  Law.     We  therefore  remand  the  case  under 


satn. 
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L»cTDB«  XII.  Section  662  of  the  Code  of  Procedure  for  trial  on  the 

merits." 
jawahra  T.      In  the  later   case  of  Jawahra  v.  Akbur  Hossain*  which 

was  decided  by  a  Full  Bench  of  the  same  Court,  the  ques- 
tion as  to  the  right  of  a  Mahommedan  to  maintain  a  suit 
for  the  establishment  of  his  right  to  use  a  mosque  for 
purposes  of  devotion  was  discussed  at  considerable  length. 
The  plaint  in  this  case  stated  that  in  a  Tillage  belong- 
ing to  the  plaintiff  there  was  an  **  old  dilapidated  mosque 
intended  for  Mahommedan  worship "  which  *^  was  pro- 
tected and  looked  after  "  by  him  and  other  Mahommedans 
of  the  village ;  that  in  consequence  of  the  mosque  and  its 
appurtenances  being  wakf,  it  had  been  excluded  from 
the  partition  of  the  village,  and  the  plaintiff  intended  to 
repair  the  mosque ;  that  the  defendants  had  enclosed  a 
part  of  the  land  and  had  also  erected  a  mill  on  a  part  of 
it ;  that  they  had  by  means  of  certain  erections  of  thatch 
and  mud  converted  the  mosque  into  a  place  for  storing 
straw,  all  of  which  acts  they  had  wrongfully  done ;  that 
the  plaintiff  had  remonstrated  with  the  defendants  and 
asked  them  to  remove  the  thing,  but  they  paid  no  atten- 
tion to  this  request,  and  prevented  the  plaintiff  from  mak- 
ing repairs ;  and  that  these  *^  unlawful  acts  of  the  defen- 
dants were  calculated  to  affect  the  character  of  the  said 
endowed  property  and  were  an  insult  to  the  religion." 
Upon  these  allegations  the  plaintiff  claimed  '*  a  declaration 

of  his  right  to  repair  the  old  dilapidated  mosque by 

removal  of  the  defendants*  interference  "  and  the  demoli- 
tion of  the  compound,  by  removal  of  the  mill,  the  thatches 
and  the  straw  stored  in  the  mosque.  The  plaint  con- 
cluded with  these  words — "  Suit  brought  according  to 
the  doctrines  of  the  Mahommedan  religion  and  on  written 
and  oral  evidence."    The  defendants  did  not  deny  the 

*  I.  L.  B.  7  AU.  p.  178. 
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acts  imputed  to  them  by  the  plaintifiE.  They  defended  ^bctube  xii. 
the  suit  upon  the  grounds,  amongst  others,  that  the  build- 
ing which  was  the  subject-matter  of  the  suit  was  not  a 
mosque  but  an  '^  atta  or  fortress  made  for  the  purpose  of 
shelter  from  robbers  in  former  days  "  and  that  the  plain- 
tiff had  no  right  to  repair  it.  The  Court  of  first  instance 
found  that  the  building  was  a  mosque  and  not  an  '^  atta  " 
and  held  that  '^  the  plaintiff  as  a  Mahommedan  and  guar- 
dian of  religious  buildings  was  entitled  to  repair  the 
mosque."  It,  therefore,  gave  the  plaintiff  a  decree  as 
claimed.  On  appeal  the  defendants  contended  that  ^^  a 
claim  for  endowed  property  cannot  be  instituted  and  heard 
without  the  permission  of  the  Advocate  General  under 
Act  XX  of  1868."  Upon  this  p^iint  the  Court  observed  as 
follows : — 

"  The  first  g^und  of  appeal  mnst  be  overmlod.  In  a  similar  case — 
Zafaryah  AU  v.  Bakhtawar  Singh^  our  own  High  Coart  have  jaat  raled 
that  Section  539  of  the  Civil  Procedore  Code  would  not  apply,  and  that  the 
plaintiffs  as  persons  entitled  to  frequent  the  mosque  can  maintain  the 
suit.  This,  however,  is  quite  opposed  to  a  ruling  of  the  Calcutta  High 
Court,  Jan  Ali  v.  Ram  NavJth  Mundul.  ** ' 

The  decree  of  the  Court  of  first  instance  was  accord- 
ingly  aflarmed. 

On  second  appeal  the  defendants  contended  (1)  that  the 
suit  was  not  maintainable  in  its  present  form  as  no  special 
right  to  sue  in  the  plaintiff  was  disclosed,  and  (2)  that  as 
there  were  probably  other  Mahommedan  residents  in  the 
village  the  suit  was  not  maintainable  without  compliance 
with  the  provisions  of  Section  30  of  the  Civil  Procedure 
Code. 

Upon  these  facts  and  contentions.  Chief  Justice  Pethe- 
ram  delivered  the  following  judgment : ' — 

"  I.  L.  6  All.  p.  497.  «  I.  L.  8  Oal.  p.  39. 

'  The  importance  of  this  judgment  is  so  great  that  I  have  been  impelled 
to  give  it  in  exten^o, 

54 
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'■  "  I  have  no  doabt  that  the  plaintiff  was  competent  to 
maintain  this  action.  The  question  has  arisen  in  couse^ 
quence  of  the  peculiar  way  in  which  propert;  oE  this  kind 
is  held.  According  to  Mahommedan  cnstom,  the  property 
in  a  mosque  and  in  the  land  connected  with  it  is  vested 
in  no  one.  It  is  not  the  subject  of  human  ownership,  but 
all  the  members  of  the  Mahommedan  commnnity  are 
entitled  to  use  it  for  purposes  of  devotion  whenever  the 
mosque  is  open.  Now,  the  Mahommedans  are  only  a  part 
of  the  population  of  this  conntry,  so  that  the  right  is  not 
veBted  in  the  general  public,  and  therefore  it  resembles  a 
right  in  a  private  way.  Every  one  who  has  such  a  right 
is  entitled  to  exercise  it  without  hindrance,  and  has  a 
right  of  action  against  any  one  who  interferes  with  its 
exercise.  It  is  not  a  joint  right,  it  is  a  right  which  be- 
longs to  many  people.  Section  30  was  meant  to  apply  to  a 
case  in  which  many  persons  are  jointly  interested  in  ob- 
taining relief ;  and  where  under  the  old  law  it  would  hare 
been  necessary  for  all  of  such  persons  to  be  joined.  Sec- 
tion 30  prevents  the  record  from  being  annecessarily  en- 
cumbered by  many  names,  and  allows  one  or  more  with 
the  permission  of  the  Court  to  sue  or  defend  on  behalf  of 
all.  The  rule  was  introduced  in  order  to  [advent  rich 
persons  from  joining  t<^ther  and  putting  forward  a 
pauper  to  conduct  the  suit  and  thus  escaping  all  costs. 
In  the  present  case  it  is  clear  that  an  individual  right  has 
been  violated,  and  that  an  action  nill  therefore  lie." 
Mr.  Justice  Mahmud's  remarks  are  also  well-worthy  of 
consideration : — 

"  I  wish  to  add  a  few  observations  regarding  the  Ma- 
hommedan Law  as  to  endowments  generally,  and  in  parti- 
cular as  to  mosques.  It  must,  in  the  &rBt  place,  be  shown 
that  the  Mahommedan  people  have  a  right  to  maintain 
a  salt  like  the  present.    Bat  authorities  on  such  a  point 
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need  not  be  cited  for  the  principle  is  too  well-known  Lkcture  xil. 
among  Mahommedan  lawyers.  The  role  of  the  Mahom- 
medan  Law  on  the  subject  is  that  when  anj  one  has  re- 
solved to  devote  his  property  to  religious  purposes,  as  soon 
as  his  mind  is  made  up  and  his  intention  declared  by 
some  specific  act,  such  as,  delivery,  &c.,  an  endowment  is 
immediately  constituted;  his  act  deprives  him  of  all  owner- 
ship in  the  property,  and  to  use  the  technical  language  of 
Mahommedan  lawyers,  vests  it  in  God  in  such  a  manner 
as  subjects  it  to  the  rules  of  divine  property  whence  the 
appropriator's  right  in  it  is  extinguished,  and  it  becomes 
a  property  of  God  by  the  advantage  of  it  resulting  to 
His  creatures." 

^'A  mosque  is  an  endowment  of  this  kind,  and  the 
Mahommedan  community  or  any  member  of  it  has  a 
right  to  enter  the  mosque  and  to  pray  there.  The  learned 
Chief  Justice  has  shown  that  under  the  circumstances  in 
India  a  mosque  cannot  be  regarded  as  vested  in  the  public 
at  large,  but  in  the  Mahommedan  part  of  the  public,  and 
it  cannot  be  said  that  any  Mahommedan  is  bound  to 
maintain  a  suit  on  behaK  of  the  public  generally.  The 
right  of  a  Mahommedan  to  use  a  mosque  is,  as  the  learned 
Chief  Justice  has  said,  like  the  right  to  use  a  private  road ; 
any  one  who  has  the  right  may  maintain  a  suit  in  respect 
of  it.  This  settles  the  question  as  to  Section  30  of  the 
Civil  Procedure  Code.  That  Section  applies  only  to  cases 
where  no  individual  right  is  interfered  with,  but  here  we 
have  the  case  of  a  mosque  iu  a  small  village,  and  one  of  the 
worshippers  in  that  mosque  is  obstructed  in  his  use  of  it 
for  purposes  of  devotion.  He  had  a  private  right  and  it 
was  violated.  In  regard  to  Section  539  of  the  Civil  Pro- 
cedure Code,  I  was  one  of  the  Bench  who  made  this 
reference,  and  I  wish  to  add  my  reasons  for  holding  that 
the  Section  does  not  apply  to  the  present  case.     There  is 
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hw-  7T  ftm  xu.  here  no  question  of  tmst  or  trustee  or  of  malyersation  of 
tni.st  f  unrig  or  other  breach  of  tmst.     The  object  of  such 
a  suit  as  this,  is  not  such  as  is  contemplated  by  any  of  the 
yarions  clauses  of  Section  539.    In  conclusion  I  hare  a  few 
words  to  saj  regarding  the  case  which  has  been  cited, 
Jan   AH  T.   Bamnauth  MuruluP  decided  in  the  Calcutta 
if  i^h  Court  by  Prinsep  and  Field,  JJ.     Towards  the   end 
of  the  judgment  in  that  case,  the  following  observations 
(fccur :  *  Now  so  far  as  regards  these  prayers  we  think 
that  the  plaintiffs  were  not  authorized  to  institute  this 
8uit  merely  by  reason  of  having  that  interest  which  is  set 
out  in  para.  10  in  the  plaint,  that  is  an  interest  created 
by  their  being  followers  of  the  Moslem  religion  living  in 
the  vicinity  of  the  mosque  and  being   in   the  habit   of 
attending  the  musjid.     Tliat  interest  is  common  to  them 
with  a  large  number  of  other  persons — common  to  them 
with,  we  will  not  say  all  the  Mahommedan  population  of 
the  country,  but  certainly  with  all  the  Mahommedan  resi- 
dents in  the  vicinity,  and  we  think  that  this  is  a  case 
which  falls  within  the  provisions  of  Section  30  of  the  Civil 
Procedure  Code.     That  Section  enacts  that  *  where  there 
are  numerous  parties  having  the  same  interest  in  one  suit, 
one  or  more  of  such  parties  may,  with  the  permission  of 
the  Court  sue  or  be  sued,  or  may  defend  in  such  suit  on 
behalf  of  all  parties   so  interested.*     It  may  be   quite 
possible  that  if  these  plaintiffs  had  applied  to  the  Court 
under  the   provisions   of  Section  30,   they   would    have 
obtained  permission  to  institute  this  suit,  but  not  having 
obtained  that  permission,  they  certainly  were  not  entitled 
to  institute  the  suit ;   and   under  the  circumstances  we 
think  that  the  ground  of  objection  taken  by  the  defendants 
in  the  second  paragraph  of  their  written  statement  and 
which  forms  the  subject  of  the  second  issue  was  a  good 

>  I.  L.  8  Cal.  p.  89. 
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objection,  and  that  this  suit  was  properly  dismissed  by  the  Lecturk  Xli. 

District  Judge,'      Now  with   all  due  deference  to  the 

learned  Judges   who  delivered  that  judgment  I  dissent 

from  the  remarks  which  I  have  just  read.     I  hold  that  it 

is  an  undoubted  principle  of  Mahommedan  Law  that  the 

persons  who  have  the  most  direct  interest  in  a  mosque 

are  the  worshippers  who  are   entitled   and  accustomed 

to  use  it.     It  is  impossible  to  imagine  whose  interest  in 

the  mosque  can  be  direct  if  theirs  is  not,  and  I  should 

say  that  even   if  this   case  fall   under  the  purview  of 

Section  539  they   would  have  lociis  standi  to  maintain 

the  suit.      But  for  the  reasons   which  I   have  already 

given  I  am  of  opinion  that  neither  Section  30  nor  Section 

639  of  the  Civil  Procedure  Code  applies  to  the  present 

case,  and  that  the  plaintiff  was  competent  to  maintain 

the  suit." 

The  judgment  of  the  Allahabad  High  Court  seems  to 
be  in  conformity  with  the  provisions  of  the  Mahom- 
medan Law.  As  has  been  already  pointed  out  from  the 
Badd-ul-Muhtar  and  the  Fatawa-i-Kazi  Khan,  every 
Mahommedan  who  derives  any  benefit  from  an  admitted 
wcbkf  is  entitled  to  maintain  an  action  against  the  mut- 
walli,  to  establish  his  right  thereto,  or  against  a  trespasser 
to  recover  any  portion  of  the  wakf  property  which  has 
been  misappropriated,  without  joining  any  other  person 
who  may  participate  with  him  in  the  benefit.  Unless 
therefore  an  endowment  has  been  dealt  with  under  Reg. 
XIX  of  1810  and  Act  XX  of  1863,  and  has  come  into  the 
possession  of  trustees  under  this  later  Act,  no  leave  seems 
necessary.  Again,  Section  539  of  Act  XIV  of  1882  (the 
Civil  Procedure  Code),  refers  to  "trusts  created  for 
public  or  religious  purposes  "  exclusively. 

To  make  the  provisions  of  this  section  applicable  to  a 
waJcf,  it  must  appear  that  the  trust  is  for  a  public  chari- 
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Lkctubk  XII.  table  or  religious  purpose, — ^in  other  words,  that  it  is  vested 
in  the  public,  or  that  the  beneficiaries  are  selected  from 
the  general  body  of  the  public. 

A  Mussulman  mosque,  (unless  it  is  a  musjid^dmay)  a 

private  Imambara,  wakfa  created  for  the  disbursement 

of  private  charity  (such  as  appeared  in  the  case  of  LtUif- 

unnissa  Bihi  v.  Nazirun  Bibiy)  or  for  the  benefit  of  a  more 

What  are    or  Icss  restricted  body  of  people  is  not  regarded  by  the 

under  ^  ^  Mahommedau  lawyers  to  be  vested  in  the  public  or  that 

Mahomme-     ^j^^  public  havo  any  interest  in  them.     The  Mahommedan 

dan  Law.  -^  '' 

law  makes  a  broad  distinction  between  wakfs  which  are 
public  in  their  nature  and  which  are  private.  The  wakfs 
in  which  the  public  have  any  interest  and  which  perhaps 
may  come  within  the  scope  of  S.  539  are  the  mcLsd- 
lihri-dmmay  e,  gf.,  public  or  jdmormusjida,  bridges  over 
which  the  entire  body  of  the  public  has  a  right  of  way, 
caravanserais  where  anybody  and  everybody  can  alight ; 
public  hospitals  ;  Inngar-khanehs  ;  public  cemeteries ;  pub- 
lic libraries,  public  Madrassahs  and  public  Imambaras, 
like  the  Imambara  of  Mahommed  Mohsin  at  Hooghly. 

With  reference  to  such  wakfa  as  are  private  or  only 
gwa^f-public,  the  provisions  of  S.  639  are  in  no  way 
applicable.  And  if  they  were  not  taken  charge  of  under 
Beg.  XIX  of  1810,  and  were  not  transferred  to  trustees 
under  Act  XX  of  1863,  the  provisions  of  this  Act,  would 
not  apply. 

In  respects  of  such  wakfa,  therefore,  it  is  submitted  the 
right  to  bring  a  suit  would  be  regulated  by  the  general 
provisions  of  the  Mahommedan  Law. 

It  has  already  been  remarked^  that  where  the  nature 
of  the  wakf  is  undisputed,  or  where  the  fact  of  the  pro- 
perty being  trust-property  is  admitted  and  there  are 
several  trustees,  one  or  more  of  them  can  bring  a  suit  in 
respect  of  the  trust-estate  without  joining  the  others. 

^  See  antef  p.  265. 
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If  there  is  no  trustee  or  none  willing  to  act,  any  one  Lkctubk  xii. 
of  the  beneficiaries  or  some  of  them  can  sue  on  behalf  of 
the  others  without  leave  of  the  Kazi.  If  there  is  any 
dispute  regarding  the  wakf^  some  of  the  trustees,  and  in 
their  absence,  some  of  the  beneficiaries  can  sue  on  behalf 
of  the  others  with  the  permission  of  the  Eazi.  A  suit 
to  recover  property  alleged  to  be  wahf  belongs  not  to  the 
heirs  or  descendants  of  the  settlor  but  to  the  mutwallis 
jointly,^  But  a  person  who  has  been  convicted  of  having 
misappropriated  wahf  property  cannot  obtain  the  assis- 
tance of  the  court  to  recover  the  property  in  oiMier  to 
enable  him  to  exercise  the  office  of  mutwalli.^ 

The  beneficiaries  of  a  wahf  or  some  of  them  are  entitled 
to  maintain  a  suit  to  restrain  the  mutwalli  from  wasting 
the  trust-estate  or  misapplying  it.^ 

Begarding  the  procedure  to  be  observed  when  there  are 
several  mutwallis  and  some  of  them  are  unwilling  to  join 
the  others  in  bringing  a  suit  to  recover  alleged  trust- 
property,  the  ruling  in  the  case  of  Bechu  Lai  v.  OlitMah^  is  Bechu  Lai 
in  point.  In  that  case  it  was  held  that  where  there  are  ^-  OUuliah. 
several  mutwallis,  all  of  them,  if  possible,  should  be  made 
plaintiffs ;  but  if  any  of  them  refused  then  they  should 
be  made  defendants. 

It  would  seem,  however,  from  the  following  principles 
that  the  ruling  in  this  case  falls  short  of  the  Mahommedan 
Law: — 

**  If  the  appropriator  do  not  appoint  a  mutawalli  until 
death  comes  on  him  and  then  give  directions  to  some 
persons  (as  to  how  he  is  to  act  after  his  death,)  such  per- 
son will  become  the  wasi  of  his  estate  and  effects,  and  will 

^  Phale  8aheh  Bihi  y.  Damodar  Premji,  I.  L.  B.  3  Bom.  84. 
'  Aga  Makommed  Kwnul  Tehranee  v.  Aga  Ahhas  Tehranee,  S.  D.  A.  1869, 
p.  285. 

>  Ahdur  Rahman  y.  Tar  Mahommedf  I.  L.  B.  8  All.  636. 
«  I.  L.  B.  11  Cal.  338. 
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LecTUBE  XII.  be  the  mutwalli  of  his  awkdf.  HiUal  has  stated  that  the 
Principles  cxecutor  will  be  associated  with  the  mutwalli  in  the  work 
o  procedure.  ^£  ^^  trust  [in  the  Same  way]  as  if  he  also  was  appointed 
a  mutwalli  therefor,  as  is  stated  in  the  Muhit.  And  if 
he  makes  one  person  the  mutwalli  of  his  wakf  and  then 
appoints  an  executor,  the  latter  will  become  a  partner  of 
the  mutwalli  in  the  governance  of  the  wakf"  i 

**  If  there  are  two  mutwallis  of  a  wakf  appointed  by 
the  Kazis  of  two  different  cities,  according  to  the  Shaikh 
Imam  Zahidi,  each  of  them  will  be  entitled  to  administ-er 
the  properties  within  the  jurisdiction  of  the  Kazi  appoint- 
ing him." 

"  If  the  w&kif  entrusts  the  governance  of  the  wakf  to 
two  persons,  or  to  a  mutwalli  and  a  wasi,  neither  of  them 
would  be  entitled  singly  to  sell  the  proceeds  of  the  ioakfy 
though,  according  to  Abu  Hanifa,  each  might  act  with  the 
sanction  of  the  other  when  the  person  acting  would  be 
regarded  as  the  mandatory  of  the  other,  so  it  is  stated  in 
the  Hawi.''3 

'^  If  two  wakifs  join  in  making,  one  dedication  and 
jointly  appoint  two  mutwallis  both  these  mutwallis  would 
be  like  one.  If  they  are  separately  appointed  by  two 
different  Kazis  of  two  different  places,  they  may  each  act 
as  far  as  the  property  within  their  respective  jurisdictions 
is  concerned  according  to  Imam  Ismail  Zahidi."  s 

^^Some  of  the  beneficiaries  can  sue  on  behalf  of  the 
others.  So  also  some  of  the  mutwallis  can  stand^  as  liti- 
gants on  behalf  of  the  entire  body;  this  is  like  the 
position  of  a  wasv-bivr^ikahy  (a  guardian  for  marriage) ;  all 
these  guardians,  if  more  than  one  and  belonging  to  the 
same  class,  stand  on  the  same  footing,  and  therefore  if  one 

»  Alamgiri,  II,  p.  506.  »  Ihid,  p.  509.  «  Ihidy  p.  606. 

"  Fat4wa-i-Kszi  Khan,  IV,  p.  d04-806. 

wAiflitjJ   which  is  intransitive  and  means 
can  stand  or  can  be  constituted. 


1 


BTTLB8   OF   PSOCEDUSE.  488 

of  them  is  autlioriBed  by  the  others  to  consent  on  behalf  liioru^iXii. 
of  all,  no  ontsider  can  raise  any  objection."^ 

**  A  cestui  qui  trust  cannot  lay  a  claim  without  leave  of 
the  Kazi  for  the  recovery  of  any  property  which  has  been 
wasted  or  usuiped,  nnless  the  towliut  is  in  him  also,  bat  he 
can  sue  the  mutwalli  if  ha  is  a  ghdaiby  or  to  establish  his 
title  to  a  share  in  the  profits  of  the  wakfj^* 

^  The  position  of  a  mutwalli  and  an  executor  is  alike. 
The  dealing  of  one  of  two  womb,  like  the  acts  of  one  of 
two  mutwallis  is  void,  for  the  two  mutwallis  and  the  two 
executors  are  like  one  in  certain  matters.    This  is  the 
saying  of  the  Aahbdh  and  Kinia.    The  result  is,  that  if 
one  of  two  executors,  or  if  one  of  two  mutwallis  were  to 
give  an  ij&ra  of  the  vfahf  land,  it  will  not  be  valid,  with- 
out the  assent  o£  the  other,  though  both  may  have  been 
appointed  separately.     Some  jurists  have  no  doubt  h^d 
that  they  can  act  separately.    And  Abu  Lais  has  heM 
that  this  is  the  approved  doctrine,  and  we  ought  to  adopt 
it.    But  the  first  doctrine  is  mentioned  in  the  Mahsut  as 
the  correct  one,  and  it  has  been  accepted  in  the  Dturrur 
and  EahastAni  has   stated  that  it  is  the  right  view." 
The  commentator  th^i  proceeds  to  say,  ^*  My  view  is,  that 
this  is  so  when  the  two  mutwallis  or  the  two  executors 
have  been  appointed  by  the  w&kif  or  testator  or  by  one 
Kazi.    Accordingly,  the  act  of  one  will  be  valid  when 
ratified  by  the  other,   and  no  renewal  of    the  obliga- 
tion will  be  necessary  as  is  mentioned  in  the  Manah.     So 
is  the  position  of  an  executor  associated  with  a  mutwallL 
And  it  is  mentioned  in  the  Hdmidia  from  the  lemailya^ 
that  if  a  wasiy  without  the  knowledge  of  the  mutwalli 
deals  with  the  estates  and  some  of  it  is  lost,  he  would  be 
liable  for  damages."' 

^  Badd-nl-lf  ohtAr,  III,  p.  406.  *  I.  L.  B.  3  All.  p.  636. 

>  Sadd-ol-MohUr,  Y,  p.  689. 
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LicTDBixir.  "  But  the  acta  of  one  of  two  executors  or  of  one  or  two 
matwallia  are  valid  in  respect  of  the  bajing  of  shrouds  for 
the  testator  or  w&kif  and  his  fmieral,  and  in  demanding 
and  litigating  for  the  debts  due  to  his  estate  and  for  his 
righlt.  The  doctrine  of  the  lawfalness  of  one  motwalli 
or  of  one  executor  demanding  by  himself  the  does  to  the 
estate  of  the  deceased  or  bringing  a  suit  therefor  is 
fonnded  npon  reasons  of  necessity.  [For  example,  the 
other  executor  may  refuse  to  act,  and  owing  to  his  con- 
duct, the  waA/"  property  may  be  about  to  be  wasted  or  the 
other  mntwalli  is  absent.]  So  it  is  mentioned  in  the 
Nik&ya,  and  its  commentator  Kahast&ni  implies  the  same. 
The  right  to  litigate  is  supported  by  the  Zakhira.  But 
Abu  Yusnf  has  held  that  either  mntwalli  can  act  by  him- 
self, unless  the  w&kif  has  expressly  provided  that  they 
must  act  together.'  If  one  mntwalli  refuses  to  act  he 
must  be  taken  to  have  renounced  the  trust.  And  tiie 
other  mutwaili  can  act  for  the  protection  of  the  estate 
nntil  the  Kazi  has  appointed  another  or  aathoriaed  him 
to  be  the  sole  mutwaUi."' 

"  The  permission  for  one  mntwalli  alone  to  bring  a  snit 
without  joining  the  others  is  founded  on  the  reason  that 
they  cannot  act  jointly  in  preferring  their  claim  and  even 
should  th^  join,  only  one  can  be  allowed  to  plead.  This 
is  in  the  Durrur."^ 

"  When  a  person  has  appointed  two  executors,  and  one 
of  them  dies  appointing  the  other  as  his  executor,  the 
surviving  executor  can  act  for  the  original  testator  as  a 
sole  executor,"* 

"  If  one  man  appoints  two  executors,  according  to  Abii 
Uanifa  and  Mohammed,  neither  of  them  can  act  singly 
in  dealing  with  the  properties  of  the  testator,  and  the 
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acts  and  dealings  of  one  of  them  are  not  valid  without  Lkcture  xit. 
the  permission  of  the  other,  except  in  certain  matters, 
viz.,  the  funeral  of  the  deceased,  the  payment  of  his  debts 
and  legacies,  the  emancipation  of  his  slaves,  the  restora- 
tion of  deposits  and  usurped  properties.  But  they  can- 
not act  singly  in  taking  possession  of  properties  and 
debts  restored  to,  or  paid  to  his  estate,  though  amy  one  of 
them  may  mie  wngly  to  recover  his  rights  due  from  other 
people.**  * 

'^  Any  one  of  the  trustees  may  act  singly  in  the  f ollow- 
matters,  viz,,  in  the  buying  of  shrouds,  burying  the  testa- 
tor, in  supplying  the  food  and  raiment  of  his  infant 
children,  in  returning  the  deposits  with  the  testator,  and 
paying  off  his  debts  and  legacies,  in  the  emancipation  of 
his  slaves,  and  litigating  for  his  rights,**  If  there  are  co- 
trustees of  lands,  any  one  of  them  may  receive  the  rents 
though  all  must  join  in  a  conveyance.' 


>  Kazi   Khan,  p.  440. 

'  Fatdwa-i-Sirdjya ;  Jarman  on  Wills,  II.  p.  432. 
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CHAPTER  XVr. 


THE  LAW  EELATDTG  TO  WILLS. 


Prelvminarif  Discourse* 
Lectubr         The  records  that  have  been  handed  down  to  m  from 

XIlI 

^'       antiquity  regarding  the  customs  and  usages  of  the  'pre^ 

Islamite  Arabs  seem  to  establish  abundantly  that  testa- 
mentaiy  dispositions  were  not  nnknown  among  the  pagan 
tribes  of  the  peninsula.  But  it  is  dif&cult  to  say  from 
the  materials  in  our  possession  what  were  the  conditions 
which  regulated  the  validity  or  invalidity  of  wills  made 
by  them. 

The  Babbinical  law  which  was  in  force  among  the 
Jewish  tribes  prohibited  the  testator  from  depriving  his 
lawful  heirs  from  the  succession ;  it  also  precluded  him  from 
constituting  a  stranger  as  an  heir.  But  when  a  disposi- 
tion was  effectuated  by  the  immediate  delivery  of  posses- 
siouy  the  Eabbinical  law  apparently  regarded  it  as  valid. 
A  will  could  be  made  either  verbally  or  in  writing  but, 
generally  speaking,  the  first  mode  vms  considered  as  the 
more  preferable  of  the  two. 

The  Koran  expressly  sanctioned  the  power*  of  nia.lring 
a  testamentary  disposition,  and  regulated  the  formalities 
and  conditions  to  which  it  is  subjected. 

«  Wills,"  says  the  Hed&ya  **  are  lavrful  on  a  favourable 
construction.    Analogy  would  suggest  that  they  are  un- 

>  Koran,  ohap.  Y,  vene  75,  Hed.  (Eng.  TranAl.)  lY,  p.  468. 


THE   LAW   BELATINO   TO   WILLS.  437 

lawful,  because  a  bequest  signifies  an  endowment  with  a     Lxctuba 

thing  in  a  way  which  occasions  such  endowment  to  be       .' 

referred  to  a  time  when  the  property  has  became  void  in 
the  proprietor,  (t.  e,,  the  testator),  and  as  an  endowment 
with  reference  to  a  future  period  (as  if  a  person  were  to  say 
to  another,  I  constitute  you  proprietor  of  this  article  on 
the  morrow)  is  unlawful,  supposing  even  that  the  donor's 
property  in  the  article  still  continues  to  exist  at  that  time, 
it  follows  that  the  suspension  of  the  deed  to  a  period 
when  the  property  is  null  and  void,  (as  at  the  decease  of 
the  party,)  is  a  fortiori  unlawful.  The  reasons,  however, 
for  a  more  favourable  construction  in  this  particular  are 
two-fold ; — ^First,  there  is  an  indispensable  necessity  that 
men  should  have  the  power  of  making  bequests,  for  a 
man,  from  the  delusion  of  his  hopes,  is  improvident  and 
deficient  in  practice,  but  when  sickness  invades  him,  he 
becomes  alarmed  and  afraid  of  death.  At  that  period, 
therefore,  he  stands  in  need  of  compensating  for  his  defici* 
encies  by  means  of  his  property — and  this  in  such  a 
maamer  that  if  he  should  die  of  that  illness,  his  objects 
(namely,  compensation  for  his  deficiencies  and  merit  in  a 
future  state)  may  be  obtained, — or  on  the  other  hand  if 
he  should  recover  that  he  may  apply  the  said  property  to 
his  wants — and  as  these  objects  are  attainable  by  giving 
a  legal  validity  to  wills,  they  are  therefore  ordained  to  be 
lawful.  Secondly,  wills  are  declared  to  be  lawful  in  the 
Koran  and  the  traditions,  and  all  our  doctors,  moreover, 
have  concurred  in  this  opinion." 

The  remarks  of  M.  Sautayra  on  this  subject  are  de- 
serving of  special  consideration  : — 

^^  A  will  from  the  Mussulman's  point  of  view  is  a  divine 
institution,  since  its  exercise  is  regulated  by  the  Koran. 
It  offers  to  the  testator  the  means  of  correcting  to  a 
certain  extent  the  kw  of  saceession,  and  of  enabling  some 


w,^^^.   r    -^-.-K!.^"  .1    ;. ,:    i"  III*   ▼r^w    Lct^rmrPra,    ai  "tzn 

y-»    ^'H  uw  **2^"-*  ](.  *,ian  11^  ^ JIT  TP^n^sr^  r^  "wiL  Bin 
*-»;«t  I'  u  i***.>^  «*a  ♦^ii*»uit  i^jt'^'*-  ^inr  ji^ic*  '^**t    i^jml  job. 

t    i'^.jr    *y    yy,^^^     ▼'U4»J1     lUiiTin     inrirw-  -tUHIt  *»•  liap   rf 

V  1**  ?*5oi  ••  '^  ti»*rj»»  v.,r*?'ra*  .nit  it.  -din:  iruu^  liiifr  T«1gtTnf 
>L-  -r    u:  •*:?  V,   i»»<-r*   'jd   i^'r'jj  tiiM*  ix  IJLH-  ixlkBCTLaaiofr  nor 

1^  '^itcl  ;^  J^  y  vur  '/  ^  juoc^-itrir  i*  raZi  i  Mj  tite  amo^uit  of 
^i^,  \Klfd  ^d  liy?  *3«f^iLV:  <A  tL*r  tiertATior.  »ril*c*Q2ii  tie  heus 
/^  ti>;  t^^svUtV^  fiuatr  ufA  fp^e  iL^  aa&eiit  thereto.    These 
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principles,  however,  will  be  developed  fully  in  their  proper     LurruBB 

place.  

Having  so  far  pointed  out  the  basis  on  which  the 
Mahommedan  law  relating  to  wills  is  f  onnded  I  shall  now 
proceed  to  discoss  what  is  the  definition  of  a  will  under 
the  law  of  Islam,  and  the  conditions  requisite  for  making 
a  valid  testamentary  disposition,  or  giving  a  valid  testa- 
mentary direction ;  in  other  words,  the  testamentary  capa- 
city of  the  person  making  a  will. 


Section  I. 


FORM  AND  CHAEACTERISTICS  OF  A  WILL  OR 

WASITJT. 

A  will  is  defined  by  Jarman  to  be  ''  an  instrument  by 
which  a  person  makes  a  disposition  of  his  property  to 
take  effect  after  his  decease,  and  which  is  in  its  own 
nature  ambulatory  and  revocable  during  his  life."  ^  Under 
the  Mahommedan  law,  however,  a  will  may  be  made  either 
verbally  or  in  writing.^  And  consequently  a  wasiut  is 
defined  in  the  Alamgiri  ^*  to  be  the  conferment  of  a  right 
of  property  in  a  specific  thing  or  in  a  profit  or  advantage 
in  the  manner  of  a  gratuiiy  to  take  effect  on  the  death  of 
the  testator."* 

The  Shar&ya  defines  wasiut  somewhat  similarly,  namely, 
as  the  act  of  conferring  a  right  in  the  substance  or  a  usu- 
fruct of  a  thing  after  death. 

It  may  be  constituted  by  the  use  of  any  expression  that 
sufficiently  indicates  the  intention  of  the  testator;  so 

^  Jarman  on  Wflls,  p.  16. 

'  A  written  will  is  termed  a  wasiutnamahf  while  a  nnneapative  will  is 
called  simply  a  wasiut,  A  will  need  not,  nnder  the  Mahommedan  law, 
be  in  writing,  Tumsea  Begum  v.  Furihut  Hassan,  2  N.  W.  P.  B.  p.  155, 

*  Compare  also  Badd-nl-Moht&r,  Y,  p.  640. 
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long  as  it  is  apparent  that  the  intention  of  the  testator  is 
to  make  a  disposition  operatiye  on  his  death,  it  will  be 
regarded  as  a  wasiuL  The  devise  may  be  either  to  the 
legatee  beneficially  or  in  tmst  for  some  purpose  or  object^ 
and  may  be  constituted,  by  saying,  ^'  I  hare  bequeathed 
such  a  thing  to  such  an  <xie,''  ^  or  ''  I  hftve  bequeathed 
towards  such  an  one,''  or  by  any  other  words  or  expres- 
sion that  convey  the  idea  of  a  disposition  dependant  for  its 
operation  upon  the  death  of  the  testator. 

A  will  may  be  made  also  by  signs,  as  in  the  case  of  a 
dnmb  person  who  does  not  possess  the  faculty  of  speech 
but  who  can  express  his  meaning  by  signs.  So  also  in  the 
case  of  a  person  who  is  a  mariZf  that  is,  suffering  from  a 
mortal  illness  and  unable  from  weakness  to  speak.' 
<^  A  sick  man  makes  a  bequest,  and  being  unable  to  speak 
from  weaJmess,  gives  a  nod  with  his  head,  and  it  is  known 
that  he  comprehends  what  he  is  about;  in  these  circum- 
stances, if  his  meaning  be  understood,  the  bequest  is  law- 
ful but  not  otherwise.  And  it  is  implied  that  he  dies 
without  regaining  the  power  of  speech ;  for  then  it  is 
evident  that  there  was  no  hope  at  the  time  of  the  bequest 
of  his  being  able  to  speak,  and  his  condition  was  therefore 
the  same  as  that  of  a  dumb  man."* 

In  some  cases  the  disposition  may  primd  facie  ajppear  to 
convey  an  immediate  interest,  and  yet  the  intenti<m  may 
not  be  to  give  it  operation  during  the  lifetime  of  the 
testator ;  when  that  is  so,  the  disposition  will  take  effect 
as  a  wasiut.  Mere  postponement  of  the  actual  enjoyment 
of  a  property  conveyed  to  a  perscm  does  not  necessarily 

^  The  difference  between  the  two  expressionB  arises  from  the  nse  of  the 
two  propositions  "  towards  "  (Ud)  and  "  to  "  (U)  the  first  ngmfying  the 
conTeyance  of  a  beneficial  interest  to  the  legatee  and  the  aaoond  by  way 
of  tmst. 

s  Badd-nJ-Mnhtar,  Y,  p.  686. 

*  BaiUie,  p.  662  j  Alamgiri,  VI,  p.  168. 


FORM  AND  CHABACTEBISTIC8  OF  A  WII<L  OB  WASIUT.     441 

constitute  the  digposition  testamenta^,  as  appeared  in    ^^-n 

the  case  of  Nawab  Amjdd  Ally  Khcm  v.  Mohamdi  Begwm.*        

The  character  of  the  dibposition,  whether  it  is  a  will  or  a 
disposition  inter  vivos,  whether  it  operates  in  prcesenti  or 
in  futuro  as  a  wa$iuty  is  dependant  upon  the  intention  of 
the  testator. 

A  wdsiut  may  be  conditional  or  contingent.     Its  opera- 
tion will  therefore  be  dependent  upon  the  happening  of    Contingent 
the  contingency,  and  if  the  contingency  does  not  happen,  *^^^  ' 
it  will  not  be  given  effect  to.*  A  reference  to  some  impend- 
ing danger  is   common  to  most  of    these  cases.      For 
example,  a  man  may  say,  ^^  should  I  die  of  such  a  malady," 
or  "  should  I  not  return  from  the  pilgrimage  to  the  Holy 
Shrine  I  leave,  &c.,"  or  "  I  bequeath  so  and  so  in  case  any- 
thing happen  to  me  on  my  voyage  to  Mecca,"  the  wasiuts 
in  these  cases  would  not  take  effect  if  the  contingencies 
apprehended  do  Aot  happen  whether  the  will  be  in  writing 
or  by  word.     The  jurisconsults,  however,  draw  a   distinc- 
tion between  a  contingent  wasiut  in  writing  and  one  made 
verbally.     They   hold  that   when   there  is  only  a  verbal 
watdut  dependent  for  its  operation  on  the  happening  of  a 
contingency  which  does  not  happen,  the  wasiut  is  revoked 
ifso  facto.      But  if  the   wish  of  the  testator  has   been 
reduced  into  writing,  and  that  writing  has  been  confided 
into  the  hands  of  a  third  person,  and  after  the  possibility 
of  the  contingency  ever   happening   has   ceased,  if  the 
testator  does  not  withdraw  the  writing  from  the  hands  of 
such  person,  it  will  be  presumed  that  he  did  not  intend  to 
revoke  his  wasiut  made  before,  and  effect  will  be  given  to 
it.    If  the  will  always  remained  in  the  hands  of  the 
testator  no  such  presumption  would  arise.     Bat  when  the 

«  11  Moore's  I.  A.  p.  517. 

'  And  it  will  not  be  admitted  to  probate,  1  Jarman,  p.  16,  Parsona  v. 
Lance,  1  Vee.  190  ;  Sinclair  v.  Homef  6  Ves.  607. 
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Lecttbk     wasiut  is  in  the  following  terms  **  should  I  die,"  or  "  if 

Xill. 

I  die,  such  a  thing,"  or  '^  so  much  of  my  inheritance  shall 

belong  to  such  an  one,"  it  will  not  be  a  contingent  will 
but  a  wasiidy  pnre  and  simple,  because  it  is  the  essence  of 
a  wasvwt  that  it  should  take  effect  upon  the  death  of  the 
testator.* 


Freedom. 


Section  IT. 

THE  CAPACITY  OF  TESTATORS. 

There  is  considerable  difference  between  the  several 

The  capa-    B<^l^<x>l»  regarding  the  capacity  to  make  a  wiU.    Freedom, 

•ity  of  testa-  however,  is  regarded  by  all  the   schools  as  a  necessary 

condition.    A  slave,  whether  in  the  absolute  control  of 

his  master,  or  one'  who  has  obtained  a  qualified  freedom 

upon  a  covenant  for  ransom  cannot  make  a  testamentary 

disposition  of  his  property.    But  a  bequest  made  by  a 

person  labouring  under  this  disability  would  be  valid 

when  its  operation  is  referred  to  a  time  subsequent  to  his 

attaining  his  freedom.'    A  prisoner  incarcerated  for  an 

offence  is  not  subject  to  this  disability,  for  he  is  not 

debarred  by  his  loss  of  freedom  under  the  direction  of 

the  law,  from  dealing  with  his  property,  as  his  conviction 

of   the  offence  does  not  vest  the  property  in  anybody 

else,  whereas  the  slave,  whether  absolute  or  qualified,  can 

only  hold  property  subject  to  the  control  of  his  master. 

Sanity  also  is  a  necessary  condition  to  the  validity  of 

*^*'^"      a  wasvut*    "  A  bequest,  "  says  the  Fat&wa-i-Alamgiri,  "  by 

any  one  who  is  incompetent  to  perform  a  gratuitous  act 

is  null.    Hence  bequest  by  an  insane  person  or  a  mokd' 

*  Santayra,  p.  841. 

'  Example  of  this  will  be  g^yen  later. 

'  A  mokitib. 
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«6  ■  or  a  mdzoon*  is  void.    And  if  a  person  is  insane  at     ^^^i?* 

the  time  of  making  a  wasiui,  but  afterwards  recovers  from        

his  insanity  and  then  dies,  still  the  bequest  is  unlawful 
for  want  of  competency  at  the  time  of  making  it/* 

According  to  the  English  law,  a  will  made  during  a 
lucid  interval  is  valid.  In  other  words,  though  the  fact 
of  a  person  being  found  insane  is  prvmd  facie  evidence  of 
habitual  insanity,  and  consequently  of  the  invalidity  of 
the  will,  yet  it  does  not  preclude  proof  that  the  execution 
occurred  during  a  lucid  interval.  The  principle  of  the 
Mahommedan  law  is  apparently  different, — ^for,  according 
to  Kazi  Khan,  if  a  person  makes  a  wasiut  and  subsequent 
thereto  becomes,  a  permanent  lunatic,  in  such  a  case 
the  wasiut  will  become  void.  But  when  the  madness 
has  not  lasted  over  six  months,  the  bequest  will  not  be 
voided. 

The  law  requbes  a  perfectly  disposing  mind,  and  a 
person  who  becomes  mad  shortly  after  making  a  bequest, 
or  who  is  mad  at  the  time,  is  presumed  not  to  be  capable 
of  exercising  the  faculty  of  properly  considering  the  nature 
of  the  act.  Similarly,  if  a  person  were  to  make  a  bequest, 
and  then  become  subject  to  hallucinations  and  afterwards 
lose  his  mind,  and  remain  in  that  condition  until  his 
death,  the  wasiut  will  be  void.s  It  would  follow  from 
the  above  dictum  that  when  a  person  is  a  lunatic,  and 
makes  a  bequest  during  a  state  of  lucidity,  the  bequest 
would  be  invalid,  for  the  reasons  upon  which  the  wasiut  of 
a  person  who  loses  his  mind  after  the  bequest,  is  held  to  be 
void.     Is  perfect  sanity,  however,  an  essential  condition  P 

^  A  Blare  who  has  entered  into  an  agreement  with  his  master  for  his 
ransom  or  emancipation. 
'  laoensed  slavfr— a  slave  who  has  obtained  licence  to  work  for  himself. 
*  Badd-iU-Hohtir,  V,  p.  651. 
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L^M     The  Shar&ja  speaks  of  "perfect  understanding"  as  necea- 

sary  to  the  valid  condtitution  of  a  will ;  bat  it  would  seem 

from  the  cases  given  in  the  J&ma-osh-Shatt&t  and  the  gene* 
ral  purport  of  the  Hanafi  law^  that  what  is  required  is  a  mind 
that  comprehends  the  nature  of  the  testamentary  act,  in 
other  words,  it  must  be  a  disposing  mind.  As  long  as  the 
capacity  to  understand  the  nature  of  the  act  is  present, 
as  long  as  the  person  entering  into  the  obligation  is 
possessed  of  understanding,  sufficient  to  comprehend  the 
effect  of  the  disposition,  the  mere  existence  of  partial 
delusions  would  not  destroy  the  capacity  to  make  a  will.* 
As  a  general  rule,  it  may  be  stated  that  the  principles  of  the 
Mahommedan  law  with  regard  to  the  disposing  capacity 
of  persons  afflicted  with  any  mental  delusion  on  any 
particular  subject,  which  however  does  not  interfere  with 
their  powers  of  comprehension,  are  analogous  in  the  main 
to  the  principles  recognized  by  the  English  law. 

Absolute  insanity  may  not  be  the  only  cause  of  destroy- 
ing the  disposing  capacity.  The  will  of  an  idiot  is  of 
coxurse  void.  Mental  imbecility  arising  from  advanced 
age,  illness,  or  any  other  cause  may  destroy  the  testa- 
mentary power.  The  loss  of  the  disposing  capacity  may 
be  either  temporary  or  permanent.  A  temporary  loss  may 
be  caused  by  drinking,  drugging,  illness,  &c.  Undue 
influence  exercised  over  a  weak  mind  may  also  lead  to  the 
same  effect. 

Under  the  Mahommedan  Law,  the  acts  of  disposition 
by  a  person  suffering  from  an  illness  which  induces 
the  apprehension  of  death  and  which  eventually  causes 
death,  have  only  a  qualified  effect  given  to  them.  For 
example,  when  a  person  suffering  from  such  an  illness 
makes  a  gift  or  wakf,  such  disposition,  though  an  act  of 

*  See  the  oaae  of  Bank*  t.  Qoodfellow,  L.  B.  5  Q.  B.  54a 
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immediate  operation,  takes  eflFect  like  a  will  and  is  valid     ^?5J5*" 

only  so  far  as  a  wasiut  may  be  valid/  

This  is  independently  of  any  question  regarding  the 
disposing  condition  of  the  testator's  mind  or  the  spon- 
taneity of  his  action.  The  law  presumes  that  a  person 
IQ  such  a  state  is  devoid  of  a  complete  disposing  faculty. 
In  considering,  therefore,  the  operative  character  of 
voluntary  dispositions  to  which  effect  is  given  imme- 
diately, regard  is  to  be  had  to  the  state  of  the  dispos- 
ing party  at  the  time  of  the  contract.  If  he  was  then  in 
health,  they  are  valid  as  against  the  whole  of  bis  property, 
and  if  he  was  not  then  in  health,  they  are  valid  as  against 
a  third  of  it.  By  acts  of  disposal  are  to  be  understood 
such  acts  as  are  initiatory  or  creative  of  right,  and  have 
in  them  something  gratuitous.  For  the  acknowledgment 
of  a  debt  in  sickness  operates  against  the  whole  of  a  per- 
son's estate,  and  a  marriage  contracted  in  sickness  is  in 
like  manner  operative  against  the  whole  to  the  extent  of 
the  proper  dower.  An  act  of  disposal  which  is  not  to 
take  effect  tiU  after  the  death  of  the  disposing  party,  as 
when  a  man  says — "  Thou  art  free  after  my  death,"  or 
*^  This  is  to  Zaid  after  my  death,"  is  good  only  to  the 
extent  of  a  third  of  his  property  even  though  it  were 
made  in  health.  Emancipation,  muhabaty^  wahfy  gift  and 
zimcm  or  suretyship  by  a  sick  man  have  all  the  same  effect 
as  bequests,  and  operate  only  against  a  third  of  his  pro- 
perty.^ The  diseases  which  naturally  give  rise  to  an  appre- 
hension of  death  and  which  are  technically  called  Marsh- 
vlr^maut  or  deathriUness  have  been  explained  in  a  previous 

^  The  win  of  a  person  suffering  from  a  Marz-ul-Maui  is  valid  only  as 
to  a  third.    Eadd-nl-MohtAr. 

'  Muh^bdt  is  an  act  by  which  the  donor  makes  a  grstmty  to  the  donee 
either  by  reducing  the  price  or  increasing  the  valne  of  the  property  sold. 
MuhAhdt  is  deriyed  from  hubwcU, 

•  Alamgiri,  VI,  p.  168.    BaiUie,  p.  661. 
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Lbctubb     chapter.     Some  further  explanations  may  usefully  be  ad- 
ded  here.* 


it 


The  approved  doctrine  as  stated  by  KahastAni  is  that 
Marz-vl-     Marz-vJrmaut  is  an  iUness  from  which  death  results  thousfh 

maut  (Hanafi  ^ 

doctrines),  the  Sufferer  be  not  confined  to  his  bed.  A  long-standing 
illness  is  not  regarded  as  a  death-illness  so  as  to  over- 
power the  disposing  faculty  of  the  sufferer  and  restrict 
his  capacity  to  make  a  disposition  of  his  entire  estate^  on 
the  ground  that  when  it  has  existed  for  a  long  period, 
it  has  become  a  part  of  his  nature  as  in  the  case  of  the 
blind,  the  lame,  &c.  A  death-illness  is  accordingly  a 
disease  from  which  death  is  imminent,  and  this  happens 
when  it  goes  on  increasing  until  it  ends  in  death,  but 
where  it  remains  stationary  for  a  long  time,  or  the  pro- 
gress is  so  imperceptible  as  to  cause  no  fear  to  the  sufferer, 
when  he  becomes  habituated  to  it,  it  is  not  death-iUness.* 
When  a  death  occurs  after  the  lapse  of  a  full  twelve- 
month from  the  commencement  of  the  disease,  the  disposi- 
tion is  valid  with  reference  to  the  entire  estate.  But 
when  a  death  has  occurred  before  that  period  from  a 
disease  which  usually  ends  fatally,  and  the  diseased  was  dis- 
abled by  it  from  leaving  his  house  to  attend  to  his  ordinary 
avocations  or,  if  a  woman,  from  performing  domestic  duties 
in  the  house,  such  a  disease  is  regarded  as  death-illness 
and  the  disposition  will  take  effect  with  reference  to  one- 
third."  "  A  gratuitous  disposition  by  a  woman  about  to  be 
confined  is  valid  with  reference  to  one-third ;  so  also  if  two 
bodies  of  men  come  into  collision  with  each  other  which 
ends  in  bloodshed  and  the  death  of  some,  the  rule  of 
Marz-^ulr^mcmi  would  apply,  (t.  e,y  the  disposition  made  after 
the  people  had  started  for  the  fight  would  only  take  effect 
with  reference  to  a  third,  but  not  if  there  was  no  collision)  • 

■  From  the  Chapter  on  Wills,  Badd-nl-Mnhtar,  Y,  p.  689. 
'  This  18  according  to  Zail^e  and  others. 
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So  also  the  disposition  of  a  person  overwhelmed  in  a  storm     l^ctubb 

and  of  the  prisoner  ordered  to  be  executed."  ^    The  provi-        ' 

sions  of  the  Shiah  law  on  this  branch  of  the  subject  are  shiaih  doo« 
analogous  and  yet  there  are  some  features  of  difference  ^™^e8. 
which  deserve  especial  attention.  According  to  the 
Jawdhir-ul-Kal&m,  "  dispositions  of  property  by  a  person 
suffering  from  a  mortal-illness  are  of  two  kinds: — such  as 
are  deferred  and  not  intended  to  have  operation  until  after 
the  death  of  the  testator ;  and  such  as  take  effect  immedi- 
ately. The  first  are  to  be  treated  in  every  respect  as  legacies 
according  to  the  unanimous  consent  of  *  our'  doctors  and 
like  the  acts  of  a  person  in  health  which  are  done  with 
reference  to  his  death  so  as  not  to  take  effect  till  after  it. 
The  second  description  of  acts  are  such  as  are  of  imme- 
diate operation  like  muhdbdt  or  connivance  at  loss  in  con- 
tracts of  exchange  and  gift,  appropriation  and  emancipa- 
tion. These  are  good  according  to  some  of  '  our'  doctors 
as  against  the  whole  of  the  settlor's  prope/ty,  and  accord- 
ing to  others  only  as  against  a  third.  Both  opinions, 
however,  agree  in  this  that  if  he  should  recover  from  his 
sickness  they  are  valid  against  himself  and  against  his 
heirs,  and  the  difference  of  opinion  is  only  when  he  dies 
of  the  same  disease." 

^'  Here  it  is  necessary  to  note  the  diseases  which  re- 
strain a  man  from  disposing  of  more  than  a  third  of 
his  property.  Upon  this  point  we  may  say  that  every 
disease  which  is  usually  accompanied  with  apprehension 
of  death  is  said  to  be  dangerous,^  such  as  hectic  fever, 
consumption,  hoemorrhage,  &c.  Diseases  again  from 
which  there  is  usually  recovery  have  no  other  effect  on 
a  man's  disposal  of  his  property  than  if  he  were  in  a  state 
of    health  such  as  temporary  fever,  headache,  whether 

*  Badd-nl-Mahtar,  Y,  p.  650,  according  (o  the  Mirdj, 
'  Qaerry,  Droit  MoBalman,  I,  p.  635. 
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Lkcturv     with  COD  tinned  augmentation  or  not,  ophthalmia,  and  a 

'       tubercle  on  the  tongue.     Diseases  again  which  admit  of 

being  classed  as  either,  that  is,  as  dangerous  and  undanger- 
aus  are  putrid  fever,  diarrhoea,  a  phlegmatic  swelling.  It 
were,  however,  better  to  ascribe  the  effect  under  con- 
sideration to  all  diseases  which  are  in  fact  accompanied 
with,  or  terminate  in  death,  whether  they  are  cnatomaril  j 
dangerous  or  not.  But  occasionB  of  actual  conflict  in  t^ar, 
or  of  childbirth  with  women^  or  of  storms  at  sea  have  not  the 
effect  alhided  to,  namely ,  thai  of  impairing  a  person^ s  power 
to  dispose  of  his  property  because  in  point  of  fact  the  term 
disease  is  quite  inapplicable  to  them."' 

The  effect  of  testamentary  dispositions  by  a  person 
labouring  under  an  illness  of  which  he  eventually  dies, 
is  thus  explained  in  the  Shar&ya : — 

(a.)  When  a  x>erson  in  sickness  has  made  a  gift  and  also 
entered  into  a  muhdbdt  transaction,  and  the  third  of  his 
property  suffices  for  both  purposes,  there  is  no  question 
that  effect  is  to  be  given  to  both.  But  if  it  should  fall 
short,  the  first  act  of  the  deceased  is  entitled  to  preference, 
and  effect  would  be  given  to  the  other  acts  in  succession 
until  the  third  is  exhausted  when  the  deficiency  would  faU 
solely  upon  the  last,  (fc.)  When  a  gift  of  immediate 
operation  and  one  whose  effect  is  postponed  or  suspended 
are  made  at  the  same  time,  preference  is  to  be  given  to  the 
former,  but  effect  will  also  be  given  to  the  latter  if  the 
third  of  the  estate  is  sufficient  for  both  purposes,  but  if 
not,  the  latter  is  valid  so  far  as  the  third  will  bear  and 
void  as  to  the  remainder.  (c.)  When  a  sick  person 
having  no  more  than  a  kurr  (measure)  of  grain  of  some 
kind  of  the  value  of  six  dinars  sells  it  for  a  kurr  of 
inferior  grain  of  the  value  of  two  dinars  the  loss  by  the 
muhdbdt  is  a  half  of  his  whole  estate  whereas  all  that 

^  On  this  point  the  Hanafis  differ. 
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he  can  lawfully  dispose  of  is  no  more  than  a  third  and     ^^JJ?" 

the  purchaser  should  accordingly  restore  a  sixth  to  the        

heirs,  but  that  would  be  nsurious,  and  in  order  to  make 
a  valid  transaction  it  is  necessary  that  he  should  give 
back  to  the  heirs  one-third  of  their  good  kurr^  and  that 
they  should  give  back  to  him  one-third  of  his  inferior 
kurr  ;  there  will  thus  remain  with  the  heirs  two-thirds  of 
the  kurr,  or  two  dinars  in  value,  and  with  the  purchaser 
two-thirds  of  a  hwrr  or  four  dinars  in  value,  which  will 
only  be  an  excess  of  two  dinars  or  one-third  of  six  (the 
whole  estate)  which  is  just  the  amount  which  the  seller 
could  lawfully  dispose  of  in  his  last  iUness/' 

'^  Fourth.  If  a  sick  person  should  sell  some  article  of  the 
value  of  two  hundred  for  one  hundred  and  afterwards 
recover  of  his  disease,  the  contract  is  necessarily  binding. 
But  if  he  should  die,  and  the  heirs  refuse  to  ratify  the 
sale,  it  would  be  valid  so  far  as  a  half  of  the  article  is 
opposed  to  what  he  actually  paid,  and  that  is  three  parts 
out  of  six  and  the  muhdbdt  is  good  as  to  two-sixths  or 
one-third  of  the  six,  and  these  together,  amount  to  five- 
sixths  of  the  article  to  which  extent  then  the  sale  is  valid, 
and  void  only  as  to  the  remaining  one-sixth  which  there- 
fore must  be  returned  to  the  heirs.  The  purchaser,  how- 
ever, has  an  option  and  may  cancel  the  sale  on  account  of 
the  partial  invalidity  of  the  bargain  or  abide  by  it,  but 
should  he  adopt  the  latter  alternative  and  offer  the  heirs 
a  compensation  for  a  sixth  of  the  article,  they  also  have 
an  option  either  to  reject  or  accept,  their  right  being 
involved  in  the  substance  of  the  article." 

The  result  of  these  provisions  is,  that  a  testamentary 
disposition  by  a  person  suffering  from  a  death-illness  is 
valid,  if  at  the  time  of  the  wasiuty  the  testator  was  suffi- 
ciently in  his  senses,  and  the  act  was  a  spontaneous  ex- 
57 
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Lectueb     pression  of  liis  own  wish  or  intention.    An  act  of  imme- 
^^       diate  operation  even  would  take  effect  as  a  wasiuL 

There  is  considerable  difference,  however,  between  a 
gratuitous  disposition  made  on  a  death-bed  or  in  con- 
templation of  death,  and  the  acknowledgment  of  a  liability. 

^'  It  is  to  be  observed  as  a  general  rule,"  says  the  Hediya, 
**  that  where  a  person  performs  with  his  property  any 
gratuitous  deed  of  immediate  operation,  (that  is,  not 
restricted  to  his  death,)  if  he  be  in  health  at  the  time, 
such  deed  is  valid  to  the  extent  of  all  his  property — or, 
if  he  be  sick,  it  takes  effect  to  the  extent  of  one-third  o£ 
his  property,  and  where  a  person  performs  such  deed  with 
his  property  restricted  to  the  circumstance  of  his  decease, 
it  takes  effect  to  the  extent  of  a  third  of  his  property, 
whether  at  the  time  he  be  sick  or  in  health.  If  on  the 
contrary  a  person  make  an  acknowledgment  of  debt,  such 
acknowledgment  is  of  effect  to  the  whole  extent  of  his 
property,  notwithstanding  it  be  made  during  sickness  as 
this  is  not  a  grat/aitous  deed.  Still,  however,  a  declara- 
tion of  this  nature  made  in  health  precedes  a  declaration 
of  the  same  nature  made  in  sickness.  It  is  also  to  be 
remarked  that  a  sickness  of  which  a  person  afterwards 
recovers,  is  considered  in  law  as  health.** 

^^  If  a  sick  person  make  an  acknowledgment  of  debt  in 
favour  of  a  strange  woman,  or  make  a  bequest  in  her 
favour,  or  bestow  a  gift  upon  her  and  afterwards  marry 
her  and  then  die,  the  acknowledgment  is  valid,  but  the 
bequest  or  gift  is  void  ;  for  the  nullity  of  an  acknowledg- 
ment in  favour  of  an  heir  depends  on  the  person  having 
been  an  heir  at  the  time  of  making  it ;  whereas  the  nullity 
of  a  bequest  in  favour  of  an  heir  depends  on  the  legatee 
being  so  at  tlie  time  of  the  testator's  death  as  has  been 
already  explained,  and  as  the  woman  was  not  an  heir  at 
the  time  of  the  acknowledgment  but  had  become  so  (by 
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marriage)  at  the  time  of  the  testator's  death,  the  acknow-    Lrctubb 
lodgment  is  therefore  yalid,  bat  the  bequest  is  void,  and  so        — •** 
likewise  the  gift,  it  being  subject  to  the  same  rule  as  the 
bequest.'* 

'^  If  a  sick  person  make  an  acknowledgment  of  debt  due 
by  him  to  his  son,  or  make  a  bequest  in  his  favour,  or 
bestow  a  gift  upon  him  at  a  time  when  the  son  was  a 
Christian,  and  he  (the  son)  afterwards  previous  to  his 
father's  death  became  a  Mussalman,  all  those  deeds  of 
acknowledgment,  gift  or  bequest  are  void ;  the  bequest 
and  the  gift,  because  of  the  son  being  an  heir  at  the  death 
of  his  father  as  above  explained,  and  the  acknowledgment, 
because,  although  the  son  on  account  of  the  bar  (namelj, 
difference  of  religion)  was  not  an  heir  at  the  time  of  making 
it,  still  the  cause  of  inheritance  (namely,  consanguinity) 
did  then  exist,  which  throws  an  imputation  on  the  father 
as  it  engenders  a  suspicion  that  he  may  have  made  a  false 
declaration  in  order  to  secure  the  descent  of  part  of  his 
fortune  to  his  son.  It  is  different  in  the  case  of  marriage 
as  above  stated,  for  there  the  cause  of  inheritance,  (namely, 
marriage)  occurred  posterior  to  the  acknowledgment  and 
had  no  existence  previous  thereto,  for  supposing  the 
marriage  to  have  existed  at  the  period  of  making  the 
acknowledgment,  and  that  the  wife  being  then  a  Christian, 
should  afterwards,  before  the  husband's  death,  become  a 
Mussulman,  in  that  case  it  (the  acknowledgment)  would 
not  be  valid." 

^^  If  a  sick  person  make  an  acknowledgment  of  debt 
due  by  him  to  his  son  who  is  an  absolute  slave  or  mokdtihy 
or  bestow  a  gift  upon  him,  or  make  a  bequest  in  his  favour, 
and  the  son  should  afterwards,  before  the  death  of  his 
father,  obtain  his  liberty,  in  that  case  none  of  these  deeds 
are  valid,  because  of  the  reasons  explained  in  the  preced- 
ing example." 
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Lecture         Similarly  Kazi  Khan  declares,  "  When  a  sick  man  has 

XIII. 

acknowledged  a  debt  to  a  woman  who  is  a  stranger  to  him, 

or  bequeathed  a  legacy  to  her,  or  made  her  a  gift  and  has 
subseqaently  married  her  and  then  died,  the  acknowledg- 
ment is  lawful  according  to  '  us '  but  the  legacy  and  the 
gift  are  void.  And  when  a  sick  man  has  made  a  bequest 
to  his  son  who  is  an  infidel,  or  a  sla^e,  or  has  made  a  gift 
to  him  with  delivery,  or  acknowledged  a  debt  to  him,  and 
the  son  is  then  converted  to  the  faith,  or  is  emancipated 
before  his  death  the  whole  of  his  act  is  void." 

But  when  the  acknowledgment  is  not  for  a  specific 
amount,  or  for  a  specific  thing,  it  will  be  given  effect  to  from 
the  one-third  of  the  estate.  For  example,  if  a  person  were 
to  say  to  his  heirs  on  his  death-bed,  ^^  I  am  indebted  to 
Zaid,  and  you  must  credit  what  he  S9>ys,"  in  that  case  the 
claim  of  Zaid  to  any  amount  not  exceeding  a  third  of  the 
estate  must  be  admitted,  although  the  heirs  should  claim 
it.  This  proceeds  upon  the  basis  of  a  favourable  con- 
struction.* 

Similarly  if  the  testator  were  to  say  to  his  heirs,  *'  if 
Zaid  come  and  claim  anything  from  you  on  my  behalf, 
pay  him  the  same  to  whatever  amount,"  which  declara- 
tion would  be  recognized  and  complied  with  to  the  amount 
of  one-bhird  of  the  estate,  and  the  acknowledgment  being 
thus  equivalent  to  a  bequest,  the  declaration  of  Zaid  must 
be  credited  to  the  amount  of  one-third  of  the  acknow- 
ledger's estate  and  no  more.  If,  therefore,  besides  the 
acknowledgment  in  question,  the  testator  had  made  vari- 
ous bequests  in  favour  of  others,  one-third  of  his  estate 
must  be  set  apart  for  the  legatees  and  two-thirds  for  the 
heirs.  And  the  heirs  and  legatees  will  be  called  upon  to 
declare  if  the  testator  said  anything  to  Zaid,  and  if  they 
admit  any  liability,  it  will  be  discharged  out  of  the  estate 

^  Hedaya  IV,  p.  494. 
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and  effects  of  the  acknowledgor  in  proportion  to  the  respec-     Lectttiib 

tive  shares  of  the  heirs  and  the  legatees  must  be  required  to        

yerif  J  the  declaration  to  Zaid  to  such  extent  as  they  may 
think  proper.*'  Now  if  both  parties  acknowledge  that 
there  is  something  owing  to  Zaid,  it  is  evident  that  there 
rests  a  debt  npon  the  estate  afEecting  the  shares  of  each 
respectively  and  consequently  this  being  so,  it  follows  that 
if  Zaid  should  claim  more  than  what  is  admitted  by  the 
heirs  and  legatees,  [and  has  no  other  proof,  excepting 
the  unspecific  acknowledgment  of  the  testator,]  the  affir* 
mation  on  oath  of  the  heirs  and  legatees,  '^  to  the  best 
of  their  knowledge,  or  in  other  words  to  the  effect  that 
they  do  not  know  of  any  more  being  due  to  Zaid  "  will  be 
believed :  "  for  they  cannot  be  required  to  swear  posi- 
tively, as  their  oath  regards  a  matter  between  the  claimant 
and  the  acknowledgor  merely,  and  in  which  they  are  not 
principals." 

If  a  person  bequeath  any  article  jointly  to  one  of  his 
heirs  and  a  stranger,  in  this  case  the  bequest  in  favour  of 
the  heir  is  not  admitted  and  a  moiety  only  of  the  legacy 
is  given  to  the  stranger  because  as  an  heir  possesses  the 
capacity  of  being  a  legatee  he  therefore  obstructs  the 
stranger  in  the  title  which  he  would  otherwise  have  to  the 
complete  legacy.  It  is  not  so  when  a  legacy  is  left  be- 
tween one  person  living  and  another  dead,  for  here  the 
whole  goes  to  the  living  legatee  since  a  dead  person  cannot 
take  a  bequest. 

Begarding  the  capacity  of  an  infant  to  make  a  testa- 
mentary disposition,  the  divergence  between  the  schools 
is  very  great.      The   Shiah  law  declares   that    perfect    Theoapa- 
intellect  and  freedom  are  indispensably  requisite  to  the  ^°l  ^ 
validity  of  a  bequest,  and  the  will  of  a  majmm*  and  of  a    shiahLaw. 
sabi  (youth  or  child)  under  ten  years  of  age  is  not  valid  ^ 

*  Shar&ya,  p.  247. 
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^xin^     when  he  has  attained  to  that  age  all  beqaests  by  him  for 

proper  purposes  in  favour  of  his  relatives  and  others  are 

lawful  according  to  the  most  common  and  approved  doc- 
trine, if  he  is  capable  of  discenvmeni. 

The  Sh&f  eis  and  McLUkis  agree  generally  with  the  Shiahs. 

Muiiki  doo.    According  to  the  ShMei  doctrines  an  infant  may  validly 
''^^^^  constitute  a  wasiut  if  he  is  morally  in   a  condition  to 

understand  the  nature  of  his  act/  In  other  words,  there 
is  no  hard  and  fast  rule  as  to  the  limit  of  age  where  capa- 
city would  be  presumed.  The  M&lilds  also  do  not  regard 
infancy  in  itself  a  disability,  but  the  jurists  of  this  school 
do  not  seem  to  be  agreed  as  to  the  characteristics  of 
a  wcLsiut  made  by  an  infant.  Whilst  some  of  them  hold  that 
only  such  dispositions  by  a  minor  should  be  regarded  as 
valid  as  are  in  favour  of  pious  objects,  others  are  of 
opinion  that  the  right  of  a  minor  to  make  a  wmvui  should 
not  be  restricted  to  these  objects  alone,  but  should  be 
extended  to  all  dispositions  when  it  appears  that  they  are 
not  contradictory  and  the  minor  possesses  the  comprehen- 
sion to  understand  the  nature  of  his  act. 
The  Hanafis,  on  the  other  hand,  consider  an  infant  who 

trines!  ^^'  ^^^.s  not  attained  puberty  as  wanting  in  reason  or  compre- 
hension and  refuse  him  the  power  of  making  a  wa^sM* 
The  Multeka  eicpressly  declares  "  that  the  validity  of  a 
wasiut  requires  several  conditions,  one  of  them  being  that 
the  testator  should  be  adult."  So  also  the  Fat&wa-i- 
Alamgiri ;  "  a  bequest  by  a  youth  under  puberty  whether 
he  be  a  mv/rdhik^  (adolescent)  or  not  is  unlawful  accord- 
ing to  us.  And  it  makes  no  difference  whether  the 
youth  be  permitted  to  trade  or  be  under  inhibition,  or 
whether  he  die  before  or  after  puberty.  So  also, 
though  he  should  say,  *  If  I  arrive  at  majority  a  third 
of  my  property  is  to  such  an  one,'   the  waaiui  is  not 

»  Santayra,  p.  319.  '  Ono  approaching  puberty. 
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valid  for  want  of   competency  at  the  time  of   making    ^^fT?" 

it."     According  to  the  Radd-iil-Mnht4r,  "  the  wasiut  of       

a  minor  though  possessed  of  discernment,  is  not  valid, 
except  with  respect  to  the  provision  for  his  funeral 
expenses,  (on  the  authority  of  Omar  [may  God  be  pleased 
vrith  him]  in  the  matter  of  a  wasiut  of  an  adoles- 
cent)." The  HedSrya  points  out  the  diJBEerence  between 
the  Hanafl  and  Sh&fe'i  law  in  some  detail.  ^'Bequest 
by  an  infant  is  not  valid.  Shafei  maintains  that  it  is 
valid,  provided  it  be  made  to  a  discreet  and  advisable 
purpose,  because  Omar  confirmed  the  will  of  a  sabi  (that 
is  a  boy  who  has  nearly  reached  the  age  of  maturity), 
and  also  because  in  the  execution  of  it  a  degree  of  advan- 
tage results  to  the  infant  inasmuch  as  he  acquires  the 
merit  of  the  deed — ^whereas  in  the  annulment  of  it  he  is 
deprived  of  all  advantage.  The  arguments  of  our  doc- 
tors in  support  of  their  opinion  upon  this  point  are  two- 
fold. First,  a  will  is  a  voluntary  act  concerning  which 
an  infant  has  not  a  capacity  of  forming  a  proper  judg- 
ment. Secondly,  the  declaration  of  an  infant  is  not  of  a 
binding  nature,  but  if  the  validity  of  a  bequest  by  such 
were  admitted  that  effect  would  follow  of  course.  With 
regard  to  the  tradition  of  Omar,  the  term  sahi  there 
used  must  be  understood  to  mean  a  person  just  arrived 
at  the  age  of  maturity,  or  Hhe  will  of  the  saM^  re- 
lates merely  to  the  celebration  of  the  obsequies  which  is 
lawful  in  the  opinion  of  our  doctors.  Besides  the  annul- 
ment of  the  will  is  advantageous  to  the  infant,  since  in 
allowing  his  property  to  pass  to  the  heirs,  the  rights  of 
natural  affection  are  maintained  as  before  mentioned. 
With  respect  to  the  assertion  of  Shafei  that  in  the  exe- 
cution of  the  will  an  advantage  results  to  the  infant,  it 
may  be  replied  that  the  point  to  be  attended  to  in  cases 
of  advantage  or  loss  is  the  immediate  tendency  of  any 
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Lectubb     act  or  deed,  and  not  what  may  eventnallj  result  from,  it ; 

^'       in  other  words,  if  the  deed  itself  in  its  immediate  tendency 

produce  advantage,  the  execation  of  it  on  account  of  the 
infant  is  preferable,  but  in  the  case  here  considered  the 
deed  (that  is,  the  bequest)  in  its  immediate  tendency  leads 
to  a  loss  of  property  although  eventuaUy  the  infant  have 
an  advantage,  the  bequest  having  been  made  with  a  view 
to  obtain  merit  in  the  eye  of  God,  and  since  the  bequest 
of  the  infant  in  its  immediate  tendency  occasions  a  loss 
it  is  not  valid ;  in  the  same  manner  as  holds  in  case  of  a 
divorce,  in  other  words,  if  an  infant  divorce  his  wife  or 
his  guardian  do  so  on  his  behalf,  it  is  not  binding  notwith- 
standing a  divorce  may  on  many  occasions  be  attended 
with  advantage,  as  where  an  infant  having  a  wife  who  is 
poor  wishes  to  divorce  her  and  marry  her  sister  who  is 
rich  and  handsome.  In  short,  bequest  by  an  infant  is 
invalid  according  to  our  doctors,  and  in  the  same  manner 
if  an  infant  should  make  a  will  and  die  after  he  had 
attained  to  maturity  the  will  is  not  valid  as  having  been 
made  at  a  time  when  he  was  unqualified  for  such  an  act 
and  so  likewise  if  an  infant  should  say,  *  It  is  my  will 
whenever  I  reach  the  age  of  maturity  that  a  third  of  my 
estate  be  considered  as  a  legacy  in  favour  of  a  particular 
person,'  the  will  is  not  valid  because  an  infant  being  un- 
qualified is  not  competent  to  make  a  will  that  shall  be 
deemed  valid  immediately,  or  that  can  be  rendered  so  by 
being  suspended  to  a  future  period,  in  the  same  manner 
as  he  is  incapable  of  divorce  or  emancipation.^  It  is 
otherwise  with  respect  to  a  slave  or  a  mokdtih  for  they 
possess  a  complete  competency  obstructed  merely  by  the 
right  of  their  master  and  therefore  all  their  acts  (such 
as  divorce,  bequest  or  so  forth)  are  perfectly  valid  if 
referred  to  a  period  when  that  bar  no  longer  exists,  as 

>  Comp.  the  Badd-tU-MuhtAr,  V,  p.  646. 
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where  a  slave  (for  instance)  says,  *  I  declare  my  wife  to     liScruBi 
be  divorced  whenever  I  am  free.*  **  ^* 

The  provisions  of  the  Hanafi  law  amonnt  to  this  that 
an  infant  under  the  age  of  puberty  does  not  possess  the 
capacity  of  making  a  disposition  of  his  property  by  will. 
What  would  be  the  limit  of  age  under  the  Indian  Majority 
Act  (Act  E^  of  1875)  is  a  question  which  has  been  con- 
sidered at  some  length  at  a  previous  stage  of  these  lec- 
tures.^ But  a  wasiut  made  by  a  minor  becomes  effective 
ab  initio  upon  his  confirming  or  ratifying  the  same  after 
attaining  majority.' 

As  regards  the  capacity  of  a  person  who  is  condemned 
to  death  for  an  offence,  there  is  no  provision  in  the  law 
to  deprive  him  of  the  power  of  making  a  will.  A  soldier 
engaged  in  an  expedition,  a  person  travelling  and  away 
from  his  property,  in  fact  every  sane  and  free  person 
whether  man  or  woman  can  validly  make  a  bequest. 

Difference  of  creed  is  no  objection  to  the  power  of 
devising  by  will.  The  Multeka  lays  this  down  expressly  ; 
**  the  difference  of  religion  between  the  testator  and  the 
legatee  is  no  ground  for  impugning  the  lawfulness  of  a 
wasiut.  Accordingly  a  Mussulman  can  make  a  disposition 
in  favour  of  a  non-Moslem  (unless  he  is  an  alien)  as  a  non- 
Moslem  can  make  one  in  favour  of  a  Mussulman.'*  ^  With 
regard  to  the  validity  of  a  will  made  by  a  Moslem  who 
afterwards  apostatizes  there  seems  to  be  some  divergence 
between  the  schools.  According  to  the  M&likis  the 
wnaiut  is  annulled  by  the  fact  of  apostacy.  According 
to  the  Hanafis  the  will  would  have  effect  given  to  it  if  it 
is  valid  according  to  the  sect  to  which  be  has  apostatized.^ 

**  If  a  Moslem  should  apostatize  to  Christianity,  Judaism 
or  Magianism  and  then  make  some  of  the  bequests  refer- 

^  Bee  arUef  p.  48.  '  Fatiwa-i-Alamgiri. 

*  The  ShAfels  differ.  «  BaOUe,  p.  675. 
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Lectubi    Yed  to,  such  of  them  as  would  be  ralid  if  made  by  a 
XIII.  .     .  •' 
Moslem  remain  in  suspense  until  he  returns  to  the  faith 

or  is  put  to  death,  or  dies  naturally,  or  takes  refuge  in  a 
foreign  country,  and  such  of  them  as  are  not  valid  if  made 
by  a  Moslem  are  void  according  to  Abii  Hanif a ;  but  ac- 
cording to  the  two  disciples,  the  acts  of  an  apostate  are 
operatiye  for  the  present,  so  that  whatever  is  valid  according 
to  the  sect  to  which  he  apostatizes  is  valid  in  him,  and  if 
the  bequest  be  an  act  of  piety  with  them  but  sin  with  *  us,* 
it  is  valid  though  to  a  set  of  persons  who  are  not 
particularized.  With  regard  to  a  female  aposfcate,  her 
bequests  are  valid  so  far  as  the  bequests  of  the  sect  to 
which  she  has  apostatized  would  be  valid,  because  she  is 
not  liable  to  be  put  to  death  for  her  apostacy.'^  i 

Another  essential  requisite  to  the  validity  of  a  testa- 
mentary disposition  is  that  the  testator  should  be  proprie- 
tor of  the  subject  of  the  will  or  should  be  entitled  to  it 
when  it  happens  to  be  a  right.' 

But  when  the  subject  of  the  bequest  is  the  property  of 
the  testator  who  is  so  burdened  with  debt  that  his  liabi- 
lities exceed  his  assets,  the  disposition  will  not  have  effect 
given  to  it  unless  the  creditors  discharge  the  estate  from 
the  payment  of  their  debts.' 

*  Alamgiri,  YI,  p.  141 ;  BailHe,  p.  675  s  Badd-nl-MohtAr,  V,  p.  648 1 
Hed&ja,  lY,  p  537. 

°  Santajra,  p.  821. 

*  In  the  Alamgiri  this  principle  is  stated  as  follows : — "  When  a  man 
makes  a  bequest,  being  in  debt  to  the  fall  amount  of  all  his  property,  the 
bequest  is  not  lawful,  unless  the  creditors  agree  to  release  the  property 
pro  tanto.*'  It  will  be  obserred  that  the  way  in  which  the  principle  is 
stated  here  is  in  its  effects  somewhat  different  from  the  principle  as  given 
in  the  text.  And  the  English  yersion  of  the  HedAya  accentuates  the 
difference  in '  the  following  passage ;  "  if  a  person,"  it  says,  **  deeply 
inTolved,  bequeathes  any  legacies,  such  bequest  is  unlawful  and  of  no  effect, 
because  debts  hare  a  preference  to  bequests,  and  the  discharge  of  debts 
is  an  absolute  duty,  whereas  bequests  are  gratuitous  and  voluntary,  and 
that  which  is  most  indispensable  must  be  first  considered.    If»  howeyer. 
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Tlie  Shiah  doctrines  on  this  point  are  explained  thus  in     Ii«cTURK 

the  Shar&ya  :^ — "  When  a  person  who  is  in  debt  directs        ' 

by  will  the  emancipation  of  his  slave*  and  the  value  of  the 
slave  is  twice  the  amount  of  the  debt,  the  slave  is  eman- 
cipated but  must  labour  for  five-sixths  of  his  value,  but  if 
the  value  of  the  slaye  is  less  than  the  debt  the  legacy  is 
valid.  The  reason  is  that  debts  taking  precedence  of 
legacies  must  be  first  discharged,  and  it  is  only  out  of  a 
third  of  what  remains  of  the  estate  that  the  emancipation 
can  take  effect.  It  is  otherwise  in  the  case  of  a  gratuitous 
emancipation  by  a  master  on  his  death-bed  when  the  law 
is  as  before  mentioned  on  the  ground  of  an  express  deci- 
sion recorded  by  Abdur  Bahmd^n  as  coming  from  the 
Imam  J&fer  S&dik  on  whom  be  peace." 

A  wasiut  is  lawful  for  any  purpose  which  is  considered 
proper  under  the  law  and  which  may  be  carried  into 
effect  at  the  time  of  the  testator's  decease.  The  princi- 
ples, however,  are  subject  to  certain  limitations,  the  consi- 
deration of  which  is  necessary  before  we  come  to  the 
discussion  of  the  persons  for  whom  a  vmdut  may  validly 
be  constituted. 

(1)     A  wasiui  in  favour  of  a  person  who  intentionally     B^Q^eg^  ^ 
causes  the  death  of  the  testator  is  unlawful  according  to  a  slayer  in- 
all  the  schools.    According  to  the  Hanafis,  a  bequest  is 
not  lawful  to  a  person  who  causes  the  death  of  the  testa- 
tor even  unintentionally,  by  accident  or  misadventure 

the  creditors  of  the  deceased  relinquish  their  claims,  the  bequest  is  then 
▼alid,  the  obstacle  to  it  being  removed,  and  the  legatee  being  supposed  to 
stand  in  need  of  his  legacy."  But  an  analysis  of  the  expressions  used  in 
sU  the  texts  shows  clearly  that  the  dicta  refer  to  the  invalidity  of  - 
testamentary  dispositions  by  persons  whose  debts  leave  no  margin  for 
the  payment  of  legacies,  and  who,  to  use  the  Arabian  phraseology,  are 
"  drowned  in  debt." 

*  Jaw4hir-ul-KalAm ;  SharAya. 

'  The  illustration  is  somewhat  characteristic  of  the  modes  of  thought 
prevailing  at  this  time,  but  it  seems  to  explain  fully  the  meaning. 
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Lbctubv  unless  the  person  causing  the  death  is  an  infant  or  in- 
'  sane,^  According  to  the  Hanafis  the  bequest  is  unlawful 
whether  it  was  made  before  or  after  the  death-wound. 
But  if  the  heirs  assent  to  the  bequest  it  would  be  yalid 
according  to  Abii  Hanifa  and  Mohammed,  though  not 
according  to  Abii  Yusuf  •  When  the  death  is  caused  by 
an  infant  or  a  lunatic  legatee,  the  assent  of  the  heirs  is 
not  necessary  to  the  ralidity  of  the  bequest.  "  The  Pro- 
phet has  declared,"  says  the  Badd-ul-Muht4r,  **  there  is  no 
legacy  for  the  person  slaying,  for  he  has  hastened  an  event 
which  Gh>d  might  have  delayed,  and  therefore  a  bequest  to 
the  murderer  is  unlawful  whether  it  was  made  before  the 
mortal  wound  was  given  or  subsequently  for  the  tradition 
is  general  and  this  is  the  view  of  Zailye.  By  hasten- 
ing the  event  is  meant  that  the  act  of  the  murderer  is  the 
immediate  cause  of  the  death  of  the  deceased,  for  other- 
wise, as  held  by  the  followers  of  the  true  doctrine,  the 
death  is  an  event  which  was  inevitable."  ^'  If  a  peison 
simply  wounds  another,  but  the  actual  slaying  is  done  by 
a  third  person,  the  legacy  to  the  person  wounding  is  not 
invalid,  for  he  is  not  the  murderer,  this  is  the  view  of 
Waluljih.  The  person  causing  the  death  of  another  for- 
feits the  legacy  whether  his  act  was  intentional,  or  the 
result  of  accident,  or  misadventure,  for  example,  if  a  man 
digs  a  wall  and  the  person  who  has  left  him  a  legacy  falls 
into  it,  the  legatee  forfeits  the  legacy." 

**  A  bequest  to  a  slayer  will  be  valid  according  to  Abii 
Hanifa  and  Mohammed  if  the  heirs  of  the  testator  should 
consent.  Abii  Yusuf ,  however,  disagrees  on  this  point,  and 
holds  that  it  is  absolutely  void  though  the  heirs  should 
consent.    According  to  Sharniblalieh,  a  bequest  made  be- 

'  "  This  exception  in  fayonr  of  an  infant  and  a  lunatic  is  made/'  says  the 
Badd-nl-MohtAr,  "  becanse  thej  are  not  liable  to  pnnlBhment." 
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fore  the  murder  is  void  according  to  all  of  them  though 
the  heirs  should  consent."^ 

According  to  the  Mdlikis  the  testator  has  the  power  of 
condoning  the  ofPence  committed  on  his  person,  and  if 
after  receiving  the  mortal  wound  he  makes  a  wasiui  in 
favour  of  the  person  causing  the  wound  it  will  be  pre- 
sumed that  he  pardoned  the  ofiEence  and  the  bequest 
would  be  valid. 

According  to  the  Shiahs,  the  homicide  must  be  inten- 
tional to  avoid  the  legacy  to  the  person  causing  the  death. 
According  to  the  Hanafi  law  if  the  person  causing  the 
death  is  the  only  heir  of  the  testator,  the  bequest  to  him 
would  be  lawful  according  to  Abu  Hanif a  and  Moham- 
med, though  not  according  to  Abti  Yusuf . 

But  though  a  legacy  to  one's  murderer  or  homicide  is 
unlawful,  a  bequest  in  favour  of  his  parents,  children  or 
any  other  ascendants  or  descendants  would  be  lawful. 

(2)  According  to  aU  the  schools  a  bequest  to  any  one  of 
the  heirs  is  invalid  without  the  consent  of  the  others. 


Lbctubi 
XIII. 


Beqnest  to 
an  heir. 


'  "  A  bequest,"  gays  the  Alamgari,  "  to  a  person  who  slays  the  testator 
either  intentionally  or  by  accident  is  not  lawful  whether  the  beqnest  were 
made  before  the  death- wound  or  after  it.  But  if  the  heirs  assent  to  the 
bequest  it  is  lawful  according  to  Ab^  Hanif  a  and  Mohammed.  And  if  the 
slayer  be  a  youth  under  puberty  or  insane  the  bequest  to  him  is  lawful 
without  the  consent  of  the  heirs,  or  if  the  slayer  be  himself  the  sole  heir 
a  bequest  to  him  is  lawful  acoording  to  AbA  Hanifa  and  Mohammed. 
A  bequest  to  the  moMtib  or  mudubhwr  or  iimm-i-wcdad  of  the  slayer  is  also 
unlawful  without  the  consent  of  the  heirs." 

The  Hediya  states  as  follows : — "  If  a  person  makes  a  bequest  in  favour 
of  another  from  whom  he  has  received  a  mortal  wound,  it  is  not  valid 
whether  the  murderer  be  one  of  his  heirs  or  a  stranger,  or  whether  he 
may  have  wounded  him  wilfully  or  by  misadvanture  provided  he  be  the 
actual  perpetrator  of  the  deed  because  it  is  recorded  in  the  traditions  that 
there  is  no  legacy  for  a  murderer,  and  also  as  the  person  who  gave  the 
wound  has  hastened  the  death  of  the  testator,  he  is  by  way  of  punishment 
excluded  from  the  benefit  of  the  will  in  the  same  manner  as  a  person  un- 
der similar  circumstances  is  excluded  from  inheritance.  So  likewise  where 
a  man  having  made  a  bequest  in  favour  of  a  particular  person  is  after- 
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^Xin*'  "  ^  bequest "  says  the  Eadd-td-MuhtiLr  "  to  a  stranger 
(or  non-heir)  is  valid  to  the  extent  of  one-third  of  the  testa- 
tor's estate,  but  it  may  be  validated  respecting  a  larger 
proportion  with  the  assent  of  the  heirs  after  the  death 
of  the  testator;  consent  given  during  the  lifetime  of 
the  testator  is  of  no  effect ;  the  consent  in  order  to  be 
effectual  must  be  not  only  after  the  death  of  the 
testator,  but  the  parties  must  be  adult  and  gui  juris.  The 
consent  of  heirs  before  the  death  of  the  testator  is  ineffec- 
tual because  the  right  to  the  inheritance  does  not  vest  in 
them  until  his  death.  When  consent  is  given  according 
to  "  us, "  the  legatee  would  derive  his  title  from  the 
testator ;  according  to  Sh^fei,  the  right  will  be  derived 
from  the  consenting  heir.  When  some  of  the  heirs  consent 
and  others  do  not,  the  legacy  will  be  valid  in  proportion 
to  the  share  of  the  assenting  heirs.  It  is  requisite  that 
the  consenting  heirs  should  be  adult  and  possessed  of  un- 
derstanding, that  is,  sane.  Consequently  the  consent  of 
the  infant  and  the  insane  is  not  valid.  The  consent  of 
the  person  who  is  sick  is  subject  to  the  same  rules  as  his 
legacy.  Whether  a  person  is  an  heir  or  not  most  be  consi- 
dered with  reference  to  his  right  of  inheritance  at  the 
time  of  the  testator's  death.  Therefore,  when  a  person 
leaves  a  legacy  to  his  brother  at  a  time  when  he  has  no 
children,  and  afterwards  children  are  bom  to  him  and  he 
dies,  the  legacy  to  the  brother  is  valid,  for  in  the  presence 
of  the  children  he  has  no  right  of  inheritance.  Similarly, 
if  a  person  makes  a  bequest  for  his  wife  and  afterwards 
divorces  her,  the  legacy  would  be  valid  for  she  is  not  an  heir 

wards  killed  by  that  person,  snoh  bequest  is  invalid.  If,  howerer,  in 
these  cases  the  heirs  should  give  their  consent  the  bequest  then  becomes 
Talid  according  to  Ahii  Hanif  a  and  Mohammed.  Abii  Yusuf  is  of  a  contrary 
opinion  because  the  oifenoe  of  the  murderer  which  is  the  cause  of  the  in- 
yaliditj  of  the  will  still  exists."  The  former  view  is  the  one  geuerallj 
aooepted  by  the  sect. 
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at  the  time  of  the  testator's  death  ;  the  marriage  relation     ^11°,^*" 

having  been  dissolved,  the  right  of  inheritance  also  falls       ' 

to  the  ground."  * 

If  the  heir  is  sane  and  adult  and  therefore  possessed  of 
the  capacity  of  disposition  bat  happens  to  give  his  consent 
at  a  time  when  he  is  suffering  from  illness,  if  he  recovers 
from  that  illness,  his  consent  is  valid.  But  if  he  dies  of 
the  illness,  his  assent  will  have  the  same  effect  as  if  it 
was  a  bequest,  so  that  if  the  original  legatee  was  an  heir 
of  the  assenting  heir,  the  assent  is  not  lawful  unless  con- 
curred in  by  the  other  heirs  of  the  sick  person,  but  if  the 
original  legatee  was  not  the  heir  of  the  assenting  heir 
who  has  died,  the  assent  will  validate  the  legacy  to  the 
extent  of  one-third  of  his  share  in  the  inheritance  of  the 
original  testator.* 

But  though  a  bequest  in  favour  of  an  heir  is  invalid, 
an  ikrar  or  acknowledgment  of  a  debt  as  stated  before  is 
valid.* 

If  a  man  makes  a  bequest  in  favour  of  a  part  of  his 
heirs,  it  is  not  valid  because  of  a  traditional  saying  of  the 
prophet,  "  God  has  allotted  to  every  heir  his  particular 
right,"  and  also  because  a  will  in  favour  of  a  part  of  the 
heirs  is  an  injury  to  the  rest,  and  therefore  if  it  were 
deemed  legal,  it  would  induce  a  breach  of  the  ties  of 
kindred.  Besides  it  is  said  in  the  traditions  '^  a  bequest 
to  particular  heirs  is  unjust.  "  It  is  to  be  observed  that  in 
judging  whether  the  legatee  be  an  heir  or  otherwise, 
regard  is  paid  to  the  time  of  the  testator's  death  and  not, 
as  pointed  out  already,  to  the  period  of  making  the  will. 
If  some  of  the  heirs  should  give  their  consent  and  part  with- 
hold it,  the  bequest  then  becomes  valid  in  porportion  to 

^  Badd-nl-Mnht&r,  Y,  p.  644. 

'  Ibid,     Comp.  Baillie,  p.  626 ;  Alamgiri,  Y,  p.  148. 

'  See  ante,  p.  461 ;  Badd-nl-MohUr,  Y,  p.  644;  Hediys,  lY,  p.  472. 
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liBCTURi    the  amoant  of  the  shares  of  those  who  consent,  and  invalid 
XIII.        .  . 
.*       in  proportion  to  the  amount  of  the  share  of  the  others." 

To  recapitulate : — ^The  persons  who  cannot  be  excluded 
from  succession  by  a  testamentary  disposition  are  those 
who  are  entitled  to  a  share  in  the  inheritance  of  the 
testator  upon  his  decease  whatever  may  be  the  category 
of  their  heirship.  This  principle  ia  founded  upon  the 
direction  contained  in  chap.  IV,  verse  7  of  the  Koran: 
*'To  every  one  have  we  appointed  kinsfolk  as  heirs 
from  their  parents  and  relatives,  and  those  with  whom 
we  have  joined  their  right  hands;  so  give  them  their 
portions,  for  verily  God  is  over  all  a  witness/'  The  rights 
of  the  heirs,  say  the  jurists,  are  thus  irrevocably  fixed  by 
the  Koran,  and  the  harmony  which  haa  been  established 
by  the  divine  law  among  the  different  degrees  of  rela- 
tions who  would  be  entitled  to  succession  to  the  estate  of 
a  deceased  person  should  not  be  broken  by  his  leaving  a 
larger  share  to  one  heir.  The  author  of  the  Multeka  has 
declared  in  consequence  that  a  testamentary  disposition 
is  null  from  the  time  when  the  succession  opens,  when  the 
legatee  is  an  heir,  and  the  Mftliki  lawyer,  Khalil-ibn-Ish&k, 
has  declared  that  all  legacies  to  the  heirs  are  void. 

In  consequence  of  these  directions,  the  Mussulmans 
scarcely  ever  make  bequests  in  favour  of  an  heir.  When 
they  intend  making  any  variation  in  the  shares  of  their 
heirs,  they  either  make  a  htba  or  an  acknowledgment  of 
debt  in  favour  of  the  heir  whom  they  desire  to  prefer.  Oc- 
casionally the  devise  is  made  nominally  in  favour  of  one 
who  is  not  an  heir  but  really  in  favour  of  an  heir. 

But  a  bequest  in  favour  of  a  relation  who  is  not  entitled 
to  a  share  in  the  inheritance  of  the  testator  or  who, 
though  an  heir  at  the  time  of  making  a  devise,  is  excluded 
by  any  circumstance  from  succession  at  the  time  when  the 
inheritance  opens,  is  valid  in  law ;  for  example,  when  a 
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person  has  two  sona  and  one  grandson,  the  son  of  a  pre-  ^^' 
deceased  son  to  whom  he  makes  a  bequest  not  exceed  «*^* 
ing  one-third  of  his  property,  such  bequest  is  yalid.  Simi- 
larly if  a  man  has  a  son  and  a  daughter's  son  or  a 
daughter's  daughter,  the  daughter's^  son,  not  being  an 
heir,  a  bequest  to  him  is  valid.  When  a  person  has 
only  a  brother,  and  no  children,  the  bequest  to  him 
would  be  invalid,  but  if  a  child  is  born  to  the  tes- 
tator after  the  bequest  it  will  be  valid,  provided  of 
course  it  does  not  exceed  the  disposable  third.  If  a  man 
make  a  v^iaiut  in  favour  of  his  wife,  it  would  be  invalid, 
but  if  she  is  divorced  before  his  death,  it  would  be  valid. 
A  case  given  by  Sautayra  will  exemplify  one  branch  of 
these  principles.  A  man  of  the  name  of  Bou-Medina 
acknowledged  himself  to  be  a  debtor  of  his  wife  to  the 
extent  of  250  dirhems,  and  subject  to  the  payment  of  that 
debt,  left  all  his  estate  and  effects  in  equal  shares  to  his 
said  wife  and  two  strangers ;  held  under  the  Mohammedan 
law  that  the  debt  should  be  first  paid  out  of  the  estate, 
and  that  the  estate  should  be  thereafter  divided  in  the 
following  manner  among  the  legatees  and  heirs, — 3/12  to 
the  widow,  being  3/12  or  1/4  the  share  of  the  widow. 

2/12  to  each  of  the  legatees,  being  1/3  of  the 
quantity  disposible 
6/12  to  the  heirs 
Total,  12/12. 

All  the  schools  agree  in  holding  that  a  bequest  in  favour 
of  an  heir  is  invalid.     A  legacy,  says  the  author  of  the  Mul-     Beqnest  to 
teka.  in  farour  of  one  heir  is  valid  if  the  other  heirs  consent  ^SettnTiLt 
thereto.    And  the  Sh&f ei  lawyer  Abu  Khoja  has  laid  down  o^ .  *^®  o*^®' 
the  principle  in  similar  terms,   and  the  M&liki  jurist 
Khalil-ibn-Ish&k  has  declared  that  where  a  disposition 
is  made  in  favour  of  an  heir  and  ratified  by  the  other 
59 
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heirs,  the  legacy  would  take  effect  as  an  act  of  liberality 
on  their  part.  According  to  the  Shiah  lawyers,  as  we  shall 
show  more  fully  hereafter,  a  devise  in  favour  of  heirs  to 
the  extent  of  one-third  of  the  estate  of  the  testator  is 
valid  without  the  consent  of  the  other  heirs,  but  where 
the  devise  is  for  more  than  one-third  it  is  not  valid  without 
the  consent  of  all  the  heirs.  Such  consent  may  be  given 
either  before  or  after  the  death  of  the  testator*  Under  the 
Bunni  law  ratification  must  always  be  after  the  death,  an 
assent  before  death  being  of  no  effect. 

Under  the  Sunni  law  apparently  the  assent  must  be  a 
free  and  voluntary  act  on  the  part  of  the  heirs  and  accord- 
ingly where  the  testator  has  held  out  any  threat  in  his 
will,  the  effect  of  which  may  be  to  bias  the  mind  impro- 
perly the  bequest  will  not  take  effect.  "  A  legacy  to  an 
heir "  says  Khalil-ibn-Ishak,  "  would  be  annulled  when 
the  testator  has  used  the  following  expression,  namely, 
'  If  my  heirs  do  not  ratify  these  my  dispositions  my  pro- 
perty shall  go  to  the  poor.*  But  a  legacy  expressed  in 
the  following  terms:  *I  bequeath  such  a  legacy  to  the 
poor  unless  my  heirs  consent  to  give  it  to  my  son'  is 
valid  because  the  heirs  are  free  either  to  give  or  refuse 
their  consent." 

The  voluntary  assent  given  by  the  heirs  during  the  last 
illness  of  the  testator  is  irrevocable  because  the  heir  is 
supposed  to  have  then  acquired  a  right. 

When  a  person  has  no  heir  he  can  leave  his  entire  pro- 
perty to  any  one  whom  he  likes. 

The  author  of  the  Shard^ya  has  laid  down  that  when  a  tes- 
tator has  excluded  one  of  his  children  from  succession  and 
left  the  property  wholly  to  the  others  his  direction  is  entire- 
ly invalid,  and  the  inheritauce  will  be  apportioned  among 
the  heirs  according  to  their  legal  shares.  But  supposing  a 
father  makes  an  unequal  division  of  property  among  his 
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children  or  other  heirs  to  take  effect  after  his  death     Lbotdm 

XIII 

(a  teiaiwi-fra-trtmwQ  if  it  is  assented  to  by  the  heirs  it  is  .   ,* 

lawful  without  question,  but  if  no  such  assent  is  given 
what  would  be  the  effect  P  An  example  of  such  a  case 
is  given  in  the  J&ma-ush-Shattftt.  A  person  who  was 
going  on  a  pilgrimage  made  a  partition  of  his  estate  and 
effects  among  his  children  in  the  following  manner  : — {a) 
To  some  he  gave  some  properties  in  excess  of  their  legal 
shares  on  account  of  the  dower  due  to  their  mother;  {b)  to 
others  he  gave  certain  sums  of  money  in  excess  of  their 
shares  to  defray  the  expenses  of  their  marriages.  A  ques- 
tion was  raised  by  the  heirs  who  received  smaller  shares 
as  to  the  validity  of  the  taksim-namaMtilr-wiMiid.  The 
didvm  of  the  Mujtahid  was  to  the  following  effect : — 

**  The  dower  is  a  debt  which  is  bound  to  be  discharged 
before  the  payment  of  the  legacies.  The  properties  given 
in  lieu  thereof  have  been  lawfully  devised.  The  sums  of 
money  left  to  some  of  the  children  in  excess  of  their 
legal  shares  are  in  the  nature  of  legacies  and  must  come 
out  of  one-third  of  the  testator's  estate.  The  remainder 
of  the  property  must  be  divided  among  the  children  ac* 
cording  to  their  legal  shares.'^ ' 

A  bequest  in  excess  of  the  one-third  is  valid  with  the 
assent  of  the  heirs.  When  there  are  sevaral  heirs  and 
one  or  more  of  them  allows  the  excess  it  is  valid  to 
the  extent  of  his  share  in  it.  The  assent  of  an  heir 
is  effective  when  conceded  after  the  testator's  death. 
Whether  it  is  equally  valid  before  his  death  is  a 
question  on  which  there  are  two  opinions  the  more  com- 
mon and  approved  of  which  is  in  favour  of  its  being 
binding  on  the  heir.  When  the  consent  is  interposed 
after  the  testator's  death,  it  is  a  ratification  of  his  act 
and  not  a  gift  de  novo  from  the  heir,  consequently  it  does 

^  J4ma-u8h-ShattAt.     Baillie's  Imamia  Law,  p.  238. 
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LvcTuftx     i^ot  reqtdre  poBBession  by  the  legatee  to  complete  its 
— *       validity." 

(3)  A  wamit  by  a  Moslem  fayonr  of  an  alien  infidel 
is  nnlawfal  in  according  to  all  the  schools/ 

(4)  Bequest  for  the  following  purposes  are  invalid 
under  the  Hanafi  law.* 

If  a  person  should  direct  by  his  will  that  his  body  after 
his  death  should  be  carried  to  a  certain  place  and  there 
interred,  and  that  a  rubdi  is  to  be  erected  at  the  place, 
Abul  Elasem  has  held  that  the  bequest  is  lawful  as  to  the 
rvhdty  but  is  void  aa  to  the  removal  of  the  body,  and 
that  if  the  executor  should  incur  any  expense  in  removing 
it  without  the  sanction  of  the  heirs  he  will  be  responsible 
for  the  amount  expended,  though  if  he  has  their  authority 
for  the  removal  he  does  not  incur  any  responsibility.  A 
direction  by  will  to  ornament  the  testator's  tomb  is  void. 
But  with  regard  to  a  direction  to  provide  food  for  mour- 
ners after  the  testator's  death  and  for  those  who  may  be 
present  at  his  funeral,  the  lawyer  Abu  J&fer  has  said 
that  it  is  lawful  as  regards  a  third  of  the  estate  and  that 
all  may  lawfully  partake  of  the  provision  who  prolong 
their  stay  at  the  funeral,  or  who  come  from  a  distance,  rich 
and  poor  alike  but  that  if  there  is  any  lavish  expenditure 
in  the  preparations  the  executor  is  liable  for  the  excess. 
According  to  Shaikh  Imam  Abu  Bakr  of  Balkh,  a  direo- 
tion  by  will  to  provide  food  for  three  days  after  the  tes- 
tator's death  is  void.  *  *  *  In  the  Wakid1r4nNatiki  it  is 
stated  that  if  a  person  should  direct  that  a  thousand 
dinars  or  ten  thousand  dirhems  be  expended  on  his 
shroud,  no  more  than  a  medium  expense  is  to  be  incurred 
on  that  account  and  only  the  cloth  which  the  testator  used 

*  Badd-nl-Muhtar,  V.  p.  648.    FaUwa-i-Alamgiri,  VI,  p.  141.    Sharfty* 
Jawahir-nl-Kalam. 
s  BaiUie,  p.  638. 
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for  going  to  the  mosque  on  Fridays  should  be  used.  And  if     Lkctubs 

a  woman  should  direct  her  husband  to  pay  for  her  shroud        

out  of  the  dower  due  to  her  by  him,  it  has  been  said  that 
whatever  she  may  direct  or  forbid  on  that  subject,  is  alike 
Toid.  When  a  person  directs  that  he  shall  be  buried  in 
his  mansion,  the  bequest  is  void  unless  he  direct  the  man- 
sion is  to  be  converted  into  a  general  cemetery  for  Moslems. 
A  direction  that  the  testator's  grave  be  plastered  and  a 
vault  or  arch  placed  over  it  is  unlawful  except  in  places 
where  such  precautions  are  required  against  the  ravages 
of  wild  beasts.  So  also  a  direction  that  so  much  of  one's 
property  be  given  to  persons  for  reading  the  Koran  over 
the  testator's  grave  is  void  even  (it  would  seem)  though 
special  readers  be  appointed  for  the  purpose.^ 

Under  the  Shiah  law  bequests  are  lawful  for  the  follow- 
ing purposes : — 

(a)  for  ofEering  prayers  for  the  testator  in  perpetuity 

or  for  a  limited  period ; 

(b)  for  carrying  the  body  of  the  deceased  to  Kerbela  or 

any  other  holy  place; 

(c)  for  some  one  to  perform  a  pilgrimage  on  behalf  of 
the  testator ; 

{d)  for  burning  lights  and  putting  flowers  on  his  grave 

or  in  the  shrine  of  the  Imams  ; 
(e)  for  relieving  the  poor  Syeds  of  Kerbela  and  Najaf ; 
(/)  for  feeding  the  poor  on  particular  holy  festivals ; 
{g)  for  reading  mwrsias  (elegies)  in  the  Imambaras ; 

^  This  passage  is  taken  from  the  Alamgiri,  (VI,  p.  148).  See,  however, 
Badd-nl-Mohtar,  p.  677.  The  illegality  of  hiring  a  person  for  reading 
the  Koran  orer  the  grave  of  the  testator  is  founded  on  the  unlawfulness 
of  hiring  people  for  performing  one's  devotions ;  "  it  is  only  in  cases  of 
necessity/'  says  the  Badd,  "  that  persons  may  be  hired  to  perform  devo- 
tional functions,  such  as  the  teaching  of  the  Koran  or  Law  or  performing 
the  azdn.  The  jurists  are  agreed  that  a  person  cannot  be  hired  for  per- 
forming fasts,  prayers,  hajj,  etc."  According  to  present  usage,  most  of 
these  provisions  have  fallen  into  desuetude. 
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Lrctueb         (A)  for  offering  sherbet  or  supplying  water  in  the  time 

^'  of  Mohorram  and  such  like  objects ; 

({)  A  wasiut  may  be  made  by  one  person  to  another  for 
the  performance  of  religions  ceremonies  on  the 
testator's  behalf;  for  example,  A  on  the  point  of 
death  may  ask  B  to  perform  the  prayers  which  he 
has  left  unperformed  during  his  lifetime,  and  B 
accepts  the  tonsiut,  it  is  yalid  and  he  will  be  bound 
to  perform  the  same.^ 

^  Jama-nsh-Shattat. 
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CHAPTER  XVII. 


Sectioit  I. 
WHO  MAT  BE  LEGATEES  OE  DEVISEES. 


The  MvsaAahu. 

In  principle  a  wasiut  is  lawful    for  any    person  or     Lictttbb 

object  actnallj  or  constructively  in  existence  at  the  time        .' 

of  the  disposition/  ^^  It  is  an  indispensable  condition/' 
says  the  Shar&ya,  ^'  that  the  legatee  be  in  existence  at 
the  time  of  the  bequest,  and  if  he  should  not  be""  alive, 
the  legacy  is  not  valid,  in  the  same  way  as  a  legacy  to  a 
person  deceased,  or  to  one  supposed  to  be  alive  but  who 
is  afterwards  proved  to  have  been  dead  at  the  time  of  the 
bequest/'  So  also  it  is  stated  in  the  Alamgiri,  that  '^  there 
is  no  bequest  for  the  rhon-exisiing  or  the  dead." 

We  will  now  consider  the  objects  or  persons  in  whose 
favour  a  wasiut  way  validly  be  made : — {a)  with  the 
exception  of  the  Sh&fe'is  who  regard  a  bequest  by  a 
Moslem  to  a  non-Moslem  to  be  unqualifiedly  unlawful,  all 
the  other  schools  admit  the  validity  of  a  wasiut  in  favour  of  a 
non-Moslem  who  does  not  belong  to  the  Ddr^ul-Harb  and 
consequently  is  not  an  alien.*    The  Badd-ul-Muht&r  and 

*  Badd-ul-Mnhtar,  Y,  p.  661 ;  I.  L.  B.  9  Bom.  p.  158. 

'  For  the  reasons  which  compelled  the  MoslemB  to  withhold  the  privi- 
lege from  the  HarbiSf  see  the  "  Critical  Examination  of  the  Life  and  Teach- 
ings of  Mohammed."  The  Mahommedan  Law  is  decidedly  more  gener- 
ous than  the  English  law  was  until  a  few  years  ago.  The  incapacity  of 
aliens  in  England  was  remoyed  only  in  1870. 
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Lcrms  the  Alamgiri  lay  down  this  principle  with  the  ntmost 
— ^'  distinctness.  ^*  A  Moslem"  sajs  the  Alamgiri,  ^^maj  law- 
fully make  a  bequest  to  a  zimmi  or  vice  versa ,  bat  a  be- 
quest to  an  alien  who  is  not  a  mustdmin  is  not  lawfcd. 
If  a  Moslem  make  a  bequest  to  an  alien  living  in  a  ddr- 
vi-harb  or  hostile  country,  the  bequest  is  not  lawful,  even 
though  the  heirs  should  give  their  consent.  And  if  the 
alien  should  come  into  Moslem  territories  under  an  dman 
or  protection,  intending  to  take  his  legacy  he  cannot  do  so, 
even  with  the  consent  of  the  heirs.  This  is  when  the 
testator  and  the  alien  legatee  were  both  in  the  ddr-ul^ 
Islam  at  the  time.  If  the  testator  were  also  in  the  ddr-uU 
harb  ^  our '  doctors  differ  as  to  the  legality  of  the  bequest. 
When  the  alien  is  a  mustdmin  residing  in  Moslem  terri- 
tory, it  seems,  on  the  authority  of  the  Zdhir-ur-Rewayet, 
that  a  bequest  to  him  would  be  lawful  to  the  extent  of  a 
third  of  the  testator's  property  without  the  consent  of 
the  heirs  and  beyond  that  amount  with  their  consent.^" 

A  similar  rule  obtains  among  the  Shiahs  on  the  sub- 
ject. The  Shar&ya  declares, — "  With  regard  again  to 
legacies  in  favour  of  harbis  or  hostile  infidels  there  is 
some  doubt,  but  according  to  the  most  authentic  tradi- 
tions they  are  forbidden  and  null."*  And  in  the  Radd-ul- 
Mubt&r  a  liarbi  or  hostile  non-Moslem  is  regarded  as 
civilly  dead.'^ 

But  whilst  a  devise  by  will  is  invalid  in  favour  of  an 
alien,  presents  and  gratuities  may  lawfully  be  made  to 
him.  "  In  the  Sharhrvl-Kahir  of  Sarakhsi  it  is  stated" 
says  the  Badd-ul-Muht&r,  *^  that  there  is  no  objection  to 
a  Moslem  making  presents  or  giving  rewards  to  infidels, 

^  The  roles  with  reference  to  the  wills  of  non-Moslem  aubjeots  oi 
Mnssalxnan  sovereigns  are  g^ven  in  note  1  to  this  Chapter. 

*  Baillie's  Imamia  Law,  p.  244;  Shar&^a. 

•  Badd-ul-Mohtar,  V,  p.  664. 
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"whether  they  be  relatives   or  not,   and  whether  they  be     ^^jVi^* 

aliens  or  zimmisy  and  the  legality  of  this  is  founded  on        

the  tradition  that  the  Prophet  (may  the  blessings  of  God 
rest  on  him)  sent  various  presents  to  AbA  Sufian  ibn  Harb 
and  Sufi&n  ibn  Ommiah  for  distribution  among  the  poor 
of  Mecca.^  And  the  reason  of  this  is  that  presents  to 
one's  relations  is  commendable  to  every  man  and  accept- 
able in  every  religion,  and  to  strangers  because  it  is  an  act 
of  kindness  and  generosity.  Accordingly  presents  may  be 
made  lawfully  to  aliens,  excepting  of  arms  and  armour".^ 
But  a  bequest  to  an  apostate  is  not  lawful  under  any  of 
the  schools.' 

(h)  A  disposition  in  favour  of  an  infant  en  ventre  sa 
Tuere  is  valid  according  to  all  the  sects,  but  according  to 
the  Hanafi  law,  the  child  should  be  born  within  six  months 
from  the  date  of  the  wasiut  in  which  case  it  is  presumed 
to  have  been  in  existence  at  the  time  of  the  bequest.^  In 
the  case  of  infants  (including  an  infant  en  ventre  sa  mere) 
acceptance  will  be  presumed  unless  it  would  cause  injury 
to  the  devisee  or  legatee.  The  right  of  the  infant  en 
ventre  aa  mere  to  the  bequest  is  established  upon  birth 
and  until  then  no  person  can  exercise  any  right  on  its 
behalf,  for  example,  commute  the  bequest  or  compromise 
the  claim  of  the  unborn  legatee.  The  Eadd-ul-Muht&r 
expressly  lays  down  that  for  the   ^^  child   in   the   womb 

'  Who  were  infidels  at  the  time. 
«  Eadd-ul-Muhtar,  V,  p.  6i3. 

*  Fatiwa-i-Alamgiri,  VI,  pp.  140,  141 ;  Shar&ya,  Santayra,  II,  p.  842. 
Act  XXI  of  1850  makes  no  difference  in  the  provisions  of  the  Mahom- 
znedan  law  on  this  subject. 

*  A  bequest  to  a  child  in  the  womb  if  born  within  six  months  from  the 
date  of  the  bequest  is  valid;  Fat&wa-i-Alamgiri,  VI,  p.  140.  Radd*al-Mahtar, 
V,  p.  661.  Baillie,  p.  627.  In  the  Nihaya  it  is  stated  that  the  six  months 
should  be  computed  from  the  date  of  the  death  of  the  testator.  Badd-ul- 
Muhtar,  V,  p.  662. 

60 
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Lkcturb     there  is  no  wcdi,^  for  the  word   (moula)  requires  a  toali 

'       in  order  to  secure  tender  care  and  the  infant  in  the  womb 

does  not  stand  in  that  need ;  as  a  matter  of  fact  it  is  a 
part  of  the  mother,  and  as  there  is  on  the  part  of  the 
father  no  right  of  guardianship  in  respect  of  the  mother, 
consequently  the  father  cannot  be  the  wali  of  the  child 
in  the  womb,  nor  can  the  mother  be  the  wali  of  the  child 
in  her  womb,  and  accordingly  she  cannot  exercise  any 
right  in  respect  of  any  legacy  left  to  such  child,   for 
though  it  is  a  part  of  her  body,  yet  really  it  is  a  soul 
entrusted  to  her  charge  wnd  the  aaul  being  in  existence  a 
bequest  to  it  is  lawful"^ '  "  A  wasiut  is  from  one  point  of 
view  tamlik  and  from  another  point  of  view  appointing  a 
successor  to  the  rights  of  the  testator   (in  a  portion  or 
the  whole  of  his  estate)   and  therefore  though  no  wait 
can  be  appointed  for  an  infant  en  ventre  sa  mere,  accord- 
ing to  all  the  authorities  such  as  Allamah-Ibn-Shibli, 
Halw&i  and  other  mashdikh,  an  appointment  of  a  wasi 
or  executor  for  such  an  infant  is  lawful,  as  is  lawful  the 
appointment  of  a  wasi  in  the  case  of  a  waJcf  for  unborn 
children.     Such  appointment  takes  effect  upon  the  birth 
of  the  child  when  its  right  vests  in  the  bequest.**' 

When  the  father  of  the  child  is  alive,  the  birth  of  the 
child  should  be  within  six  months  from  the  date  of  the 
bequest  in  order  that  the  right  to  the  legacy  may  vest  in 
it,  but  when  the  father  is  dead  or  the  mother  is  divorced, 
the  birth  should  be  within  six  months  from  date  of  bequest 
and  within  the  longest  period  of  gestation  (recognized 
by  law)  computed  from  the  date  of  the  father's  death  or 
the  taldk  of  the  mother.    For,  should  the  birth  take  place 

^  "  A  fcetns  can  neither  be  constituted  a  wali  (goardian)  nor  oan  a  wali 
be  constitnted  for  it." 

»  Radd-nl-MuhtAr,  V,  p.  642, 
•  Ihid, 
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after  this  period,  the  child  cannot  be  presumed  to  have     Lecturb 
been  conceived  at  the  time  of  the  bequest.  

But  though  a  direct  wasiut  or  a  legacy,  in  other  words, 
a  testamentary  gift  to  an  unborn  child  is  valid  only  when 
it  is  en  ventre  aa  mere  and  is  born  within  six  months 
from  the  date  of  the  bequest,  yet  the  law  recognizes  the 
validity  of  a  wakf  bU  wasinby  mss,f  (a  testamentary  dis- 
position by  way  of  a  trust)  in  favour  of  unborn  children 
to  come  into  existence  at  any  time,  when  a  commencement 
is  made  with  a  person  in  existence.  For  example,  a  wasitU 
in  favour  of  A  (a  living  person)  and  his  unborn  children 
and  descendants  in  perpetuity  is  valid  according  to  aU 
the  schools.  Such  a  wakf  will  have  effect  given  to  it  by 
the  appointment  of  wasis  who  would  carry  out  the  trusts 
of  the  settlement. 

Under  the  Shiah  Law  there  is  no  restriction  as  to  the  shlah  Law. 
time  when  the  child  should  be  born  to  take  the  benefit  of 
the  bequest.  It  will  be  sufficient  if  the  child  is  born 
within  the  longest  period  of  gestation  recognised  by  the 
Shiah  law  from  the  date  of  the  bequest.^  "  A  bequest  to 
a  foetus  in  the  womb  actually  existent  is  valid,  but  it  re- 
quires that  the  child  be  produced  alive,  and  if  it  is  still- 
bom,  the  wasitU  is  void  ;  while  if  it  is  bom  alive  though  it 
should  die  immediately  after,  the  legacy  descends  to  its 
heirs.'** 

Under  the  Hanafi  law  a  child  must  also  be  bom 
alive  to  be  entitled  to  the  legacy.  "When  a  person 
makes  a  bequest  to  what  is  in  the  womb  of  a  woman  and 
she  is  delivered  of  a  dead  child,  after  his  death,  and 
a  month  after  the  bequest,  the  legacy  is  not  for  such 
child,  but  if  the  child  be  born  aUve,  and  then   die,  the 

^  See  the  Personal  Law  of  the  MahommedanB,  p.  150. 
*  Shar&ya-nl-lBlam,  p.  253.    There  is  a  distinction  between  a  bequest  to 
a  foetus  and  the  bequest  of  a  foetus. 
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LicTTTRB     bequest  is  lawful  to  the  extent  of  a  third  of  the  testator's 

XIII. 

property,  and  is  divisible  among  the  child's  heirs.     K  the 

woman  should  bring  forth  two  childi*en  one  dead  and  the 
other  alive,  the  living  child  takes  the  whole  legacy  bnt  if 
both  be  bom  alive  and  one  of  them  die,  the  legacy  is  divided 
into  moieties  one  for  the  living  child  and  the  other  for 
the  heirs  of  the  dead  one  by  way  of  inheritance.     When 
a  person  makes  a  bequest   in  these  terms:    'If  there 
be  in  the  womb  of  such  a  person  a  girl,  she  is  to  have 
a  legacy  of  a  thousand  dirhems,'  and  if  there  be  a  boy, 
I  bequeath  to  him  two  thousand  dirhems,  and  the  woman 
is   delivered  of  a  girl   within   a  day  of  the  six  months 
after  the  bequest  and  of  a  boy  two  or  three  days  later, 
the  legacies  to  both  are  valid  to  the  extent  of  a  third 
of  the  estate."* 

(3)  A  wasiut  is  also  lawful  in  favour  of  the  following 
objects : — 

(a)  To  the  poor  generally  or  a  particular  body  of  them  * 

(b)  To  the  holy  shrine  of  Kaaba  or  any  mosque ; 

(c)  To  Almighty  Gk)d  or  to  spend  in  the  way  of  God 

(aabil  illah)  ; 
{d)  For  vrnjuhrul-khair  or  vmjuh-vMnrr  (good  or  charit- 
able purposes)  generally ; 
(e)  "  To  fight  in  the  way  of  God  *',  i,  e.,  holy  warfare ; 
(/)  For  the  children  of  one's  heir,  the  kindred,  neigh- 
bours, hovmiy  &c, ; 
[g)  For  the  emancipation  of  slaves ; 
(A)  For  the  payment  of  one's  debts  $ 
(i)  A  bequest  for  feeding  cattle  is  also  lawful.^ 
(a)  A  bequest  for  the  poor  is  lawful.    It  may  be  for  the 
poor  generally  or  for  a  particular  body  of  them.     Accord- 
ing to  the  Hanafi  law,  ^^  it  is  lawful  for  a  Moslem  to  make 

>  Alamgiri,  VI,  p.  142. 

'  Badd-ul-Muht&r,  V,  p.  652. 
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a  wasM  in  favour  of  poor  Christians,  for  that  is  no  sin,     Lkctubb 

contrary  to  building  a  church  for  them  which  is  sinful,        

and  he  who  assists  in  building  churches  for  them  is  a 
sinner."  ^  And  this  principle  applies  to  the  poor  of  all 
creeds.  Therefore,  when  a  wasiut  is  generally  for  the  poor, 
it  would  be  applied  to  the  poor  of  all  creeds.  Under  the 
Shiah  law,  it  is  different.     "When  a  Moslem,"  says  the     ^  ^<^^f  ^^^ 

the  poor 

Shard«ya,  "  has  made  a  bequest  to  beggars  [in  general  (Sbiah  Law.) 
terms]  it  is  payable  only  to  those  of  his  own  religion,  and  in 
like  manner  if  the  testator  be  an  infidel  such  a  bequest  is 
only  to  those  of  his  own  persuasion."  A  bequest  for  provid-  AbA  Yu- 
ing  shrouds  to  the  Moslems  generally,  or  for  digging  their 
graves,  or  constructing  aqueducts  for  them  is  bad  accord- 
ing to  Abii  Yusuf  as  mentioned  in  the  Naw&dir.  But  a 
bequest  for  the  same  or  like  purposes  for  poor  Moslems  is 
lawful. 

{h)  Begarding  a  wasiut  in  favour  of  the  Holy  Shrine 
or  a  mosque,  the  Alamgiri  provides  as  follows  : — "  If  a 
person  should  bequeath  a  third  of  his  estate  to  the  Holy 
Shrine  the  wasiut  is  lawful  and  the  third  should  be  ex- 
pended upon  its  buildings,  lamps  and  the  like ;  so  also  the 
bequest  of  a  third  of  one's  estate  to  be  laid  out  on  a  musjid 
is  lawful,  and  the  third  should  be  expended  on  its  buildings 
and  lamps."  A  man  may,  according  to  all  the  jurists, 
devise  his  land  for  the  construction  of  a  mosque.  Similarly, 
it  is  stated  in  the  Eadd-ul-Muht&r  that  "  where  a  bequest 
is  made  of  a  third  in  favour  of  the  Bait-uU^mukaddas^  (the 
holy  shrine)  it  is  lawful,  and  it  will  be  applied  in  [maintain- 
ing] the  building  and  lighting  it  and  for  like  purposes.  The 
same  rule  applies  to  a  bequest  in  favour  of  a  musjid,  and 
the  legacy  will  be  applied  in  its  maintenance  and  pre- 
servation, and  according  to  Kazi  Khan,  in  lighting  it  in 
Bamzan  [and  other  seasons] .     In  the  Mujtaba,  it  is  laid 

'  Alamgiri,  YI,  p.  148.  '  This  may  mean  the  shrine  at  Jerosalom. 
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Lbctubb     down,  however,  that  when  a  bequest  of  a  third  is  made 

XIII 

,'       in  favour  of  the  Kaaba,  it  should  be  expended  for  the 

benefit  of  the  poor  of  the  Kaaba  (t.  0.,  who  derive  ahns 
from  there ;)  and  similarlj  in  the  case  of  wasiuU  to  a 
musjid  and  the  bait-tU-mukkadas.**  Then  the  commenta- 
tor proceeds  to  add, — ^^  respecting  a  bequest  in  favour 
of  a  musjid  there  are  two  opinions,  one  that  it  is  not 
valid,  and  ths  other  that  it  is  valid.  There  is  some 
difference  among  those  who  uphold  the  validity  of  such  a 
wasiut  regarding  the  mode  of  its  application  ;  some  say, 
that  it  should  be  applied  in  maintaining  the  mosque,  that 
is,  in  keeping  the  building  in  repair  and  in  lighting  it ; 
whilst  others  hold  that  it  should  be  spent  in  charity  for 
the  poor  attached  to  that  mosque.  Mohammed  upholds 
the  former  view;  whilst  the  latter  is  adopted  by  the 
author  of  the  Mujtaba.  As  regards  the  question  of  in- 
validity, two  jurists  alone  hold  that  opinion,  but  when  the 
bequest  is  made  in  specific  terms  that  it  should  be  spent 
for  the  mosque,  it  is  valid  by  consensus.  Mohammed 
maintains  its  invalidity  unqualifiedly  It  is  advi- 
sable, however,  to  give  the  fatwa  to  the  effect,  that  when 
it  is  made  in  favour  of  a  musjid,  it  should  be  expended  in 
charity  to  the  poor  of  that  mosque.  [And  Saijani  has 
explained  in  detail  about  this,  and  reference  ought  to  be 
made  to  Sharh-ir^aKbameh  also.]  In  the  Khul&sa  it  is 
stated  that  it  is  preferable  to  spend  on  them,  but  is  lawful 
to  give  to  the  other  poor  also.  This  is  the  opinion  of  Abii 
Yusuf  and  the  f atwas  have  been  given  according  to  it."^ 

A  man  may  lawfully  devise  by  will  his  land  in  favour 
of  a  musjid,  though  according  to  Abii  Hanifa,  he  may  not 
bequeath  the  same  to  be  made  a  burying-ground  for  the 
indigent,  or  for  the  purpose  of  erecting  an  inn  for  the 
passers-by.^    It  is  somewhat  difficult  to  understand  the 

>  Badd-ul-MahULr,  V,  pp.  652,  653.  '  Alamgiri,  YI,  p.  149. 
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reason  of  this  distinction.     The  disciples,  however,  differ     ^^^^^ 

from  the  master  and  uphold  bequests  in  favour  of  the        

latter  objects  also. 

(c)  When  a  person  makes  a  wasiut  in  the  following 
terms,  "  I  bequeath  a  third  of  my  property  to  Almighty 
God,"  the  devise  is  valid  according  to  Mohammed,'  and  it 
would  be  applied  or  expended  on  good  objects,  i,  e.,  chari- 
table or  pious  purposes  generally.  A  wdsiut  fisabiUillah, 
(i.  e.,  in  the  way  of  God)  will  be  applied  for  fighting  in 
the  path  of  religion  and  can  be  applied  lawfully  to  the 
help  of  a  poor  Haji  who  has  lost  his  means.  In  the 
Naw&zil  it  is  stated,  the  bequest  may  be  applied  in 
lighting  lamps  and  promoting  religion  generally.  Accord-  Shiah  doc* 
ing  to  the  Shiah  law  "  if  the  testator  should  direct  a  ^™^®*- 
bequest  to  be  expended  in  the  way  of  God,  it  must  be 
applied  in  some  way  to  which  reward  is  promised  in  a  future 
state,  but  according  to  some  exclusively  in  holy  warfare. 
The  first  opinion,  however,  appears  to  be  better  founded^ 

{(3)  When  the  bequest  is  made  for  good  piu^oses  {wujuh- 
uUkhair  or  wujuh-ul-birrj  objects  of  charity  or  liberality),  it 
includes  all  charitable  and  pious  objects  and  may  be  ap- 
plied either  in  erecting  bridges  or  musjids,  madrassas  or 
hospitals,  or  supporting  the  students  of  learning.'    "  When 

The  following  passage  which  occurs  in  the  Alamgiri  mnst  be  read  with 
the  light  of  the  comment  in  the  Badd-nl-Mnht£r.  The  statement  as  to 
the  fatwa  being  with  Ibn  Zy&d  seems  to  be  founded  on  a  mistake. 
"  When  a  person  has  said  I  haye  bequeathed  a  hundred  diihems  to  such 
a  musjid,  or  such  a  bridge,  the  bequest  is  yalid  according  to  Mohammed, 
and  should  be  laid  out  in  repairing  and  improving  it,  but  according  to 
Ibn  Zyad  when  no  mention  has  been  made  of  repairs  and  improvements, 
the  bequest  is  void  and  the  fcttwa  is  in  accordance  with  his  opinion." 

1  "  And  decisions  are  given  according  to  his  word." — Badd-uI-Muht&r. 
Abil  Hamfa  holds  such  a  bequest  void. 

'  Maf&tih ;  Jaw&hir-ul-Kal&m. 

'  "  It  cannot,  however,  be  applied  in  erecting  prisons  for  that  duty 
belongs  to  the  Sultan."— Badd,  Y,  p.  653. 
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LtcTLB*     a  bequL-at  is  made  *  to  ti^ht  in  the  way  of  God  *  on  the  part 

.*       of  the  testator,   maintenance  is  to  be  given  to  a  ghdzi  or 

relit^ious  warrior  for  his  sustenence  in  going  and  return- 
ing and  remaining  with  an  expedition;  bnt  no  part  of  it 
is  to  be  expended  on  his  family,  and  if  there  is  any  sur- 
plus it  must  be  restored  to  the  heirs.  Though  the  warrior 
be  rich  that  is  no  objection,  and  the  executor  himself  or 
the  son  of  the  testator  may  fight  on  his  account."  * 

(e)  A  bequest  is  valid  for  the  children  of  one's  heirs 
without  difference  since  they  are  in  the  position  of  stran- 
gers. In  fact  a  legacy  may  validly  be  left  to  any  relation 
who  does  not  take  a  share  in  the  inheritance. 

The  Mohakkik  declares  that  a  bequest  in  favour  of 
Btifinont  in  one's  kindred  is  highly  proper  whether  they  be  his  heirs 

favour  of  thn  i-ii  -i  ly  i  ai- 

kiuti-ii<i.         or  not,  and  when  a  person  bequeathes  a  l^acy  to  his 
ir'uw\'^'^'    ^^^^  ^^  nearest  of  kin,  it  is  to  be  regulated  by  the  rules 
of  inheritance  and  nothing  is  to  be  given  to  a  remote 
heir  while  there  is  a  nearer  in  existence. 

Under  the  Shiah  Law,  ^^  If  a  person  should  make  a 
bequest  to  his  kindred  {zu  kurdbut)  it  is  to  be  understood 
as  intended  for  all  known  to  be  of  his  race  (nasah)  or  of 
the  same  paternal  descent.  Some  writers  have  said  that 
it  includes  all  those  who  are  related  to  him  through  his 
most  remote  progenitors,  both  father  and  mother,  who 
professed  the  faith  of  Islam ;  but  this  opinion  is  desti- 
tute of  any  testimony  in  its  support.  If  again  the  be- 
quest be  to  his  kowm  or  race  it  includes  all  those  who 
speak  the  same  language,  and  if  to  the  people  of  his 
house  {(thl-hait)  it  includes  his  children,  father  and  pater- 
nal grandfather.  Further,  if  he  say  to  his  as-hurah 
(family)  the  nearest  only  of  his  nasah  are  to  be  understood 
as  included  in  the  bequest.'' 


>9fl 


»  Alnmgiri,  VI,  p.  148. 

'  Sharaya.     See  Appendix  Y. 
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If  a  person  make  a  bequest  to  his  neighbotirs  (jirdnj 
it  incladeSy  according  to  some  doctors  all  those  whose 
houses  are  within  forty  cubits  (ziraasj  of  his,  in  every 
direction.  But  there  is  another  opinion,  which  is  far- 
fetched and  unreasonable,  that  extends  it  to  the  occupants 
of  forty  houses  on  either  side  of  his.** 

(/)  The  emancipation  of  slaves  is  highly  commend- 
able under  the  Mahommedan  Law  and  religion,  and  con- 
sequently we  find  the  regulations,  relating  to  the  testa- 
mentary emancipation  of  slaves,  laid  down  in  some  detail 
by  the  jurists  of  aU  the  schools.  The  subject  is,  however, 
of  no  practical  importance,  and  therefore  it  is  unnecessary 
to  dwell  upon  it. 

(g)  The  testator  can  by  will  direct  his  executor  to  sell 
his  property,  and  after  paying  his  debts,  invest  the 
remainder,  either  as  wakf  for  charitable  purposes,  or  dis- 
tribute it  among  his  heirs. 


liXOTUBB 
XIII. 


Section  HE. 

GENERAL  RULES  OF  INTERPRETATION. 

The  following  rules  have  been  adopted  by  the  Hanafi 
lawyers,  for  the  purpose  of  supplying  a  safe  guide  to  the    BnleB  of 
interpretation  of  devises  and  bequests,  which  may  be  in-  tion,  (Hantil 
volved  in  doubt  and  obscurity :—  ^*^^* 

(1)  When  the  testator  uses  the  expression,  '^I  be- 
queath to  the  relations  of  my  wife,"  the  bequest  would 
be  to  the  benefit  of  her  relations,  both  paternal  as  well 
maternal. 

(2)  When  a  legacy  is  left  to  '^  the  nearest  of  kin/' 
it  would  go  to  the  maternal  kindred  only  in  default  of 
paternal  kindred. 

61 
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LicTu»«         (8)     When  a  disposition  is  made  in  favonr  of  the  rela- 

.*       tives  of  a  stranger  it  would  be  to  the  benefit  of  all  his 

relatives,  be  they  his  blood-relatives  or  not. 

(4)  When  the  testator  bequeathes  his  goods  to  the 
orphans,  the  blind  or  ^'  the  people  "  of  such  a  race,  or 
such  a  locality,  the  legacy  would  be  divided  among  all 
those  who  answer  the  description,  without  distinction  of 
age,  or  sex,  or  fortune. 

(5)  When  the  testator  makes  a  disposition  in  favour 
of  the  heir  of  A,  and  A  dies  leaving  several  heirs,  the 
legacy  would  be  divided  among  them,  in  the  proportion  of 
their  legal  shares. 

(6)  When  the  bequest  is  in  these  terms,  '^  I  bequeath 
to  such  a  family,"  (mentioning  it  by  name,)  according  to 
Abfi  Hanif a,  the  bequest  will  be  in  favour  of  the  head  of 
that  family.  According  to  Abfi  Yusuf  and  Mohammed, 
the  legacy  will  be  divided,  as  in  the  preceding  case,  among 
all  the  members  of  his  family. 

(7)  When  the  legacy  is  left  to  the  neighbours,  it 
will  go  to  such  of  them  as  are  nearest,  or  whose  residence 
is  contiguous  to  the  testator's.  Abfi  Yusuf  and  Moham- 
med hold  that  if  several  people  reside  in  that  house,  the 
legacy  will  go  to  all  of  them  in  equal  shares  including 
women  and  children. 

(8)  When  a  legacy  is  in  favour  of  soldiers  and  "  the 
unhappy,"  it  does  not  impose  on  the  heir,  or  the  executor, 
or  the  Kazi,  the  obligation  of  finding  out  all  those  people 
who  satisfy  the  condition.  It  is  allowable  to  the  adminis- 
trator or  executor,  to  distribute  it  among  those  who 
are  forthcoming,  unless  they  are  specifically  mentioned 
or  indicated. 

If  a  person  make  a  bequest  in  the  following  terms  : — 

B6GTI€fl«  to 

a  neighbour.  <<  I  bequeath  one  thousand  rupees  to  my  neighbouTy** 
according  to  Abd  Hanif  a  it  would  go  to  the  person  whose 
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house  is  contiguous  to  that  of  the  testator.    AM  Tusuf     ^^''™'* 

and  Mohammed  maintain  that  it  should  go  to  all  the       

inhabitants  of  the  vicinity,  who  belong  to  the  same 
mosque.  The  fatwa,  however,  is  with  Abii  Hanif a  if  only 
one  neighbour  is  meant ;  but  if  the  testator  meant  more 
than  one,  the  matter  should  be  left  to  the  discretion  of 
the  Judge.^ 

The  passage  in  the  Alamgiri  on  this  subject  is  to  the 
following  effect : — "  When  a  person  bequeathes  a  third  of 
his  property  to  his  neighbours,  some  say,  that  if  they  can 
be  numbered,  the  third  is  to  be  divided  among  them  all, 
rich  and.  poor.  And  it  is  to  be  divided  in  like  manner  if 
he  should  say  '  to  the  people  of  this  musjid.'  The  defini- 
tion or  meaning  of  '  cannot  be  numbered,'  according 
to  Ab&  Yusuf  is,  that  the  persons  cannot  be  computed 
without  the  aid  of  a  written  account ;  but  according  to 
Mohammed  it  refers  to  a  number  exceeding  a  hundred. 
Others,  however,  have  said  that  the  matter  should  be  left 
to  the  discretion  of  the  Judge  and  the  fatwa  is  to  that 
effect,  though  Mohammed's  rule  is  easier.  If  the  neigh- 
bours cannot  be  numbered,  the  legacy  is  void  ;  and  so  also 
when  the  legacy  is  to  the  people  of  the  musjid,  or  of  the 
aijn  or  prison,  and  they  cannot  be  nimibered.  Mohammed 
has  said  that  when  a  bequest  is  made  to  the  orphans  of  the 
htmni  (posterity)  of  a  particular  person  and  they  can  be 
numbered,  the  legacy  is  to  be  expended  on  all,  in  the  same 
way  as  if  it  were  on  *  the  orphans  of  this  street '  or  ^  of 
this  mansion,'  rich  and  poor  participating  alike ;  but  if 
they  cannot  be  numbered,  the  legacy  is  to  be  expended  on 
the  poor  among  them." 

'*  With  regard  to  who  among  the  neighbours  are  entitled 
to  share  in  the  bequest,  the  mashdikh  are  of  opinion  that 
every  person  may  be  included  under  the  description  of 

1  Faawi^-i-Alamgiri,  YI,  p.  14S. 
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LicTuu  neighbour,  whether  the  proprietor  of  a  honae  or  not,  or 
.— .  whether  a  man  or  a  woman,  a  MnRBnlman  or  a  anmmi  ; 
the  term  neighbour  being  equally  applicable  to  all  these. 
AbA  Hanif a  also  holds  that  an  absolute  slave  possessed  of 
a  honse  in  the  neighbourhood  is  entitled  to  the  benefit  of 
thewilL*' 

If  a  person  were  to  malce  a  beqnest  in  favonr  of  his 
ue'Aar/  all  the  rehitions  of  his  wife  within  the  prohibited 
degrees  (sach  as  her  father,  brother  and  so  forth),  are 
incladed  in  the  description,  and  likewise  all  the  relations 
of  his  father's  wife  (his  step-mother),  and  of  his  son's  wife 
[his  danghter-in-law],  within  the  prohibited  degrees,  as 
these  aU  stand  in  the  relation  of  iufhdr  to  the  testator.  It 
is  to  be  obserred  that  all  the  kindred  of  the  wife  within 
the  prohibited  degrees  are  incladed  in  the  beqnest,  not- 
withstanding that  she  was  at  the  time  of  the  death  of  the 
testator  observing  the  tddo^  from  a  reversible  divorce.  But 
if  the  divorce  was  irreversible,  her  relations  are  not  to 
be  incladed,  as  the  existence  of  the  relationship  entitled 
as^Kar  depends  on  the  actnal  existence  of  the  marriage 
at  the  time  of  the  testator's  death,  and  by  an  irreversible 
divorce  marriage  is  ntterly  annalled. 

If  a  person  were  to  make  a  will  in  f avoar  of  his  relo- 
itona  (oAriba,)  it  is  constraed  to  be  in  favonr  of  the  nearest 
of  kin  within  the  prohibited  degrees,  and  in  their  def  anlt 
to  be  in  favonr  of  the  next  in  proximity,  and  so  on  in  regu- 
lar saccession.  According  to  AbA  Hanif  a,  the  beqnest 
in  qaestion  is  restricted  in  its  operation  to  the  prohibited 
relations  of  the  testator,  whereas  according  to  the  two 
disciples  it  extends  to  all  the  descendants  of  the  most 
distant  progenitor,  professing  the  faith  of  Islam ;  whilst 
Bh&f  ei  maintains  that  it  is  confined  solely  to  the  testator's 
father  [and  his  offspring] . 

*  People  oomieoted  to  him  by 


aSNEBAL  BULEB  OV  INTEBFBETJLTIOir.  485 

If   a  person,    having  two  paternal  and  two  maternal     ^i^** 
tincles,  were  to  make  a  will  "  in  favour  of  his  relations  "        — 
[akribd]   according  to  Abii  Hanif a  it  will  be  in  favour  of 
the  paternal  ancles   only.    According  to  the  Disciples 
all  the  four  ancles  will  be  included.    If,  on  the  other 
hand,  the  testator  have  only  one  paternal  and  two  maternal 
ancles,  the  half  of  the  legacy  in  that  case  goes  to  the 
paternal  uncle,  and  the  other  half  to  the  two  maternal 
ancles.    If  the  bequest  had  been  for  the  next  of  kin  the 
whole  legacy  would  go  to  the  paternal  uncle,  and  nothing 
to  the  two  maternal  uncles.      When  there  is  only  one 
paternal  uncle   he  is  entitled  only  to  a  moiety.^      IS, 
however,    the    testator    died    leaving   him    surviving  a 
paternal  uncle  and  aunt  and  a  maternal  uncle  and  aunt, 
the  legacy  would  be  divided  in  equal  shares  between  the 
paternal  uncle  and  aunt  both  being  related  to  him  within 
an  equal  degree  of  affinity,  and  the  tie  of  blood  between 
them  and  the  testator  being  regarded  as  stronger  than 
that  existing  between  him  and  the  maternal  uncle  or 
aujit.    A  paternal  aunt,  moreover,  although  she  is  not 
entitled  to  inherit,  is  nevertheless  capable  of  taking  a 
legacy, ''  in  the  same  manner,'*  adds  the  Badd-ul-Muhtar, 
<^  as  a  relation  who  is  a  slave  or  an  infidel."    In  all  these 
oases  if  the  testator  leaves  no  relation  within  the  prohibited 
degrees,  the  bequest  is  null,  because  it  is  confined  in  its 
operation  to  those  relations  only. 

When  a  bequest  is  made  in  favour  of  the  orphans,  the 
blind,  the  lame,  or  the  widows  of  the  race  of  a  particular 
individual,  and  they  are  determinate  in  their  number,  the 
bequest  would  be  in  favour  of  all  of  them  indiscriminately, 
whether  rich  or  poor,  male  or  female ;  for  the  execution  of 
the  bequest  is  practicable  in  this  instance  because  of  the 

^  For  the  reasons  of  these  prindples  see  the  HedAja  and  the  Badd  itt 
Zoco. 
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^?m**     aflcertainment  of  the  legatees.     According  to  Abfi  Tostif 

this  phrase,  "  if  they  can  be  enumerated  "  comprehends  as 

many  as  can  be  counted,  without  the  aid  of  written  cal- 
culations ;  whereas  Mohammed  holds  that  it  extends  no 
further  than  to  one  hundred,  any  greater  number  being 
considered  as  beyond  enumeration.  Some,  on  the  other 
hand,  allege  that  the  determination  of  this  point  rests 
entirely  with  the  Kazi,  and  decrees  pass  accordingly.  But, 
if  the  individuals  of  the  race  named  be  incapable  of 
being  enumerated,  the  poor  only  are  included  in  the 
bequest,  not  the  rich,  for  it  [the  bequest]  is  of  a  pious 
nature,  and  the  object  of  it  (namely  the  good  will  of  God) 
is  best  attainable  by  removing  the  wants  of  the  poor. 
Besides,  as  the  very  description  used  indicate  a  degree 
of  want  and  distress  on  the  part  of  the  legatee,  it  is  proper 
to  admit  this  to  have  been  the  testator's  meaning.  It  is 
otherwise  where  a  person  makes  a  bequest ''  to  the  youths 
or  the  maids  of  a  particular  race,"  who  are  innumer- 
able ;  in  such  case  the  bequest  is  void,  because,  as  the 
description  used  does  not  indicate  want,  the  words  of  the 
testator  cannot  be  construed  to  apply  to  the  poor ;  neither 
can  the  bequest  possibly  hold  valid  in  favour  of  all  the 
individuals  of  the  class  named,  since  as  they  cannot 
be  enumerated  it  is  impracticable  to  define  them,  and  a 
bequest  to  unknown  legatees,  is  void.  For  a  bequest  is  an 
act  by  which  the  testator  invests  another  with  the  right 
of  property  and  it  is  impossible  to  confer  that  right  on 
persons  unknown.  It  is  to  be  observed  that  in  the  case 
of  bequests  to  the  poor  or  distressed,  the  legacy  must  be 
paid  at  least  to  two  paupers,  two  being  the  smallest 
number  of  plurality  in  wasiuL 

Where  a  bequest  is  made  to  the  children  (awldd)  of 
the  race  of  a  particular  person — ^the  males  and  females 
have  an  equal  right  in  such  bequest,  as  the  term  awldd 
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comprelieiids  all  the  descendants.  A  bequest  to  the  heirs  I-"ctubi 
of  a  particular  individual  will  be  divided  among  the  ^-<— ' 
heirs  of  the  person  named,  according  to  the  rules  of 
intestate  succession,  a  male  getting  double  the  share  of  a 
female  because  there  is  reason  to  imagine,  that  the  object 
of  the  testator  in  using  the  word  ^^  heirs  ''  was,  that  the 
same  distinction  might  be  observed  in  the  partition  of  the 
legacy,  as  in  the  case  of  inheritance. 

If  a  person  bequeath  to  a  certain  person  a  portion  of 
his  property  exceeding  the  disposible  third,  his  disposition 
wiU  be  reduced  to  the  third. 

«  And  when  a  man,*'  says  the  Alamgiri,  *^  has  bequea* 
thed  a  third  of  his  property  to  one  person  and  a  third  of  ^aw*"** 
it  to  another,  and  both  bequests  are  allowed  by  the  heirs, 
the  legatees  have  two-thirds  and  the  heirs  one-third,  and 
if  the  bequests  are  not  allowed  by  them,  the  legatees  have 
the  third  between  them  in  halves.  Where  the  testator 
has  bequeathed  a  third  of  his  property  to  one  person  and 
one-sixth  to  another,  the  reduction  must  be  proportionate, 
for  example,  the  first  legatee  instead  of  getting  one-third 
will  get  two-ninths,  and  the  second  legatee  one-ninth  to* 
gether  constituting  one-third." 

So  also  in  the  Badd. — 1£  a  person  were  to  bequeath  a 
third  of  his  estate  and  effects  to  Zaid,  and  a  third  to 
another,  and  the  heirs  do  not  assent  to  the  bequest,  a 
third  will  be  divided  equally  between  the  two  legatees. 
If  he  were  to  give  a  third  to  one  and  one-sixth  to  another, 
the  third  would  be  divided  among  the  two  in  the  propor- 
tion of  two  to  one.  If  he  were  to  bequeath  the  whole  of 
his  property  to  one  and  one-third  to  another,  the  third 
will  be  divided  among  them  equaUy.^ 

There  is  considerable  dispute,  however,  as  to  the  divi- 
sion of  the  bequest,  should  the  heirs  consent,  though  in 

*  All  this  18  when  the  bdn  do  not  assent. 
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Lbcturb    the  result  it  appears  that  the  entire  estate  and  effects  will 

.'       be  divided  into  four  sahams  or  shares,  one  of  which  will  be 

given  to  the  latter  legatee,  and  three  to  the  former. 
Under  the  Shiah  law  the  second  legacy  wonld  fall  to 

Shiah  Law.  the  ground,  the  first  legatee  getting  the  entire  disposible 
third.  The  Shar&ya  has  stated  the  principle  in  the 
following  terms  i — 

<^  If  a  person  should  bequeath  a  third  of  his  estate  to 
one  legatee,  a  fourth  to  another,  and  a  sixth  to  another, 
and  the  heirs  should  refuse  to  confirm  his  bequests,  a 
third  of  the  estate  is  to  be  g^ven  to  the  first  legatee  and 
the  other  legacies  are  void.  But  if  he  should  bequeath 
a  third  of  his  estate  to  one  person,  and  then  a  third  or 
the  same  portion  to  another,  this  would  be  a  revocation  of 
the  legacy  to  the  first  in  favour  of  the  second,  and  should 
a  doubt  arise  as  to  the  person  first  mentioned  it  must  be 
determined  by  drawing  lots.  If  a  person  bequeathes  one 
article  to  two  persons,  and  the  value  of  the  article  exceeds 
a  third  of  his  estate  while  the  heirs  refuse  their  assent 
to  the  excess,  so  much  of  the  article  as  is  covered  by  a 
third  of  the  estate  is  the  joint  property  of  the  legatees. 
If,  on  the  other  hand,  he  bequeath  a  thing  to  each  of  the 
two,  a  beginning  must  be  made  in  favour  of  the  person 
to  whom  the  bequest  was  first  made  and  the  deficiency 
must  fall  solely  on  the  second."^ 

The  operation  of  this  principle  extends  equally  to 
indeterminate  as  well  as  specific  legacies,  for  example,  if  a 
person  were  to  bequeath  to  another  a  sum  of  money,  or  a 
share  in  his  inheritance,  and  to  another  that  which  would 
be  sufficient  for  his  maintenance  for  a  limited  period  of 
time,  this  last  legacy  would  be  appraised  or  valued,  and 
then  the  two  legacies  will  be  dealt  with  according  to  the 
principles  already  stated. 

Law,  p.  236. 
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When  a  bequest  is  made  to  two  persons  respectively  of     Lbctubi 

a  half  and  one-fourth  of  the  testator's  estate  and  effects,       ' 

the  legatees  will  receive  the  shares  g^ven  to  them,  provided  Hanifa 
the  heirs  consent,  the  residue  going  to  the  heirs.  But  if  the 
heirs  do  not  assent  to  the  bequest,  the  legacies  will  have 
effect  given  to  them  out  of  the  disposible  one-third,  which 
is  to  be  divided  into  seven  parts,  four  being  given  to  the 
legatee  of  the  half,  and  three  to  the  legatee  of  the  one- 
fourth.  This  is  according  to  Abii  Hanifa;  but  accord- 
ing to  Ab&  Yusuf  and  Mohammed,  the  third  is  to  be 
divided  into  three  shares  two  of  which  are  given  to  the 
legatee  of  the  half,  and  one  to  the  legatee  of  the  fourth.* 

Where  a  bequest  is  made  of  specific  sums  of  money,*  say 
of  a  thousand  dirhems  to  one  person,  and  two  thousand 
dirhems  to  another,  and  the  disposible  third  only^  amounts 
to  one  thousand  dirhems,  according  to  Ab&  Hanifa,  each 
legatee  takes  in  proportion  to  the  full  amount  of  his 
legacy,  and  the  thousand  is  divided  between  them  accord- 
ingly. In  all  these  cases,  the  legatee  takes  in  proportion 
to  the  fuU  amount  of  his  legacy,  because  prima  fade  it  is 
valid  since  the  testator  may  have  left  so  much  other 
property  that  this  amount  may  come  within  a  third  of 
it.  And  all  the  jurists  are  agreed  that  when  each  one 
of  several  legacies  does  not  exceed  a  third  of  the  property, 
as  for  instance,  when  a  third  is  bequeathed  to  one,  and  a 
fourth  to  another,  and  the  heirs  do  not  allow  both,  each 
legatee  is  entitled  to  a  share  in  proportion  to  the  full 
amount  of  his  legacy  whatever  it  may  be,  and  the  third 
is  to  be  divided  among  them  accordingly. 

When  a  bequest  is  made  in  an  indefinite  form,  for 
example,  if  a  testator  were  to  say,  ^^  I  give  a  portion  of 


»  FatAwa-i-Alamgiri,  Vol.  VI,  p.  150. 
.'  Technically  called  murmUla, 

62 
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Lkctubr  my  property  to  so-and-so,*'  he  can  at  any  time  whilst 
^'  alive  explain  bis  intention.  After  his  death  the  explana- 
tion of  the  devise  rests  with  the  heirs.  If  the  bequest  is 
of  a  Sahara  or  juzzy  some  hold  that  the  heirs  are  entitled 
to  give  what  they  please,  but  in  the  Mabs&t  it  is  stated 
that  the  legatee  of  a  saham  should  have  the  equivalent  of 
the  smallest  share  of  the  heirs,  provided  it  does  not 
exceed  a  third  ;  this  is  according  to  the  Disciples.  When 
a  person  has  bequeathed  a  saham  of  his  property  and  leaves 
no  heirs,  the  legatee  takes  a  half ;  for  the  hait^ul-mdl  or 
treasury  is  in  the  place  of  a  son,  and  the  case  is  as  if  he 
had  left  two  sons,  when  the  estate  would  be  equally  di- 
vided between  them. 

If  a  person  should  bequeath  his  son^s  or  his  daughter's 
share  ;  when  he  has  a  son  or  a  daughter,  the  bequest  is 
not  valid  because  he  is  in  fact  giving  away  what  belongs 
to  another.  But  if  he  has  neither  son  nor  daughter  the 
bequest  is  lawful.  And  if  the  bequest  is  of  the  like  of 
his  son's  or  daughter's  share,  the  bequest  is  lawful  though 
he  should  have  a  son  or  a  daughter,  for  the  like  of 
a  thing  is  not  the  thing  itself  hut  something  differ&nJt,  The 
son's  share  is  then  to  be  ascertained  and  an  equal 
amount  given  to  the  legatee ;  but  if  that  should  exceed  a 
third  of  the  estate,  the  bequest  requires  the  consent  of 
the  heirs,  while  if  it  be  only  equal  to  or  less  than  a  third 
it  is  lawful  without  their  consent.  Consequently,  if 
a  person  were  to  make  to  another  the  bequest  of  a 
son's  share  and  he  has  only  one  son,  the  legatee  will  take 
half  of  his  property  if  the  heir  consents,  otherwise  only 
one-third.  Similarly,  if  he  has  two  sons  the  legatee  wUl 
take  one-third  according  to  Zailye.  When  the  testator 
dies  leaving  him  surviving  an  only  daughter  and  the  lega- 
cy is  ^'  of  a  daughter's  share,  "  the  legatee  will  get  half 
provided  the  daughter  consents,  otherwise  one-third.    If 
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there  are  two  daughters,  the  legatee  will  get  one-third    Lkcttoi 

according  to  the  Manah,  and  if  there  are  three  daughters       

he  will  get  only  one-fourth.  And  this  view  is  supported 
by  the  reference  from  the  Mujtaba,  which  is  the  work  of 
Imam  Z&hedi.  If  a  testator  leave  him  surviying  a  son  and 
a  daughter  and  the  bequest  is  ^^  of  a  daughter's  share  " 
the  legatee  will  get  one-fourth.  And  if  a  testatrix  leaves 
a  husband,  and  three  sisters  of  three  kinds,  (e.  gr.,  fuU, 
consanguine,  and  uterine)  and  the  bequest  is  of  the  share 
of  a  consanguine  sister,  the  legatee  will  take  one- 
tenth.  This  is  the  doctrine  laid  down  in  the  Mujtaba. 
And  the  Hindyeh,  (t.  e.,  the  Fatclwa-i-Alamgiri)  explains 
this  rule  thus : — the  husband  takes  his  specified  share 
and  the  residue  is  divided  among  the  legatees  and  the 
sisters  in  the  proportions  fixed  for  them  by  the  law. 
If  a  testator  dies  leaving  a  mother  and  a  son,  and  the 
bequest  is  of  ^^  a  daughter's  share,"  the  property  will 
be  divided  into  seventeen  shares,  five  of  which  will 
be  given  to  the  legatee,  ten  to  the  son  and  two  to  the 
mother. 

To  explain  this  case  it  is  necessary  first  to  take  it  as 
if  there  were  no  legacy,  and  then  the  estate  would  be 
divisible  into  six  shares,  whereof  the  mother  would  have 
one,  and  the  son  the  remaining  five.  The  bequest  of  a 
daughter's  portion,  if  there  had  been  one,  requires  an  addi- 
tion to  be  made  to  such  a  share,  which  being  half  that  of 
a  son,  the  addition  must  be  two  shares  and  a  half  which 
would  make  the  whole  eight  and  a  half,  or  doubling  them 
to  get  rid  of  the  fraction,  seventeen  shares,  whereof  the 
legatee  takes  first  five  shares,  for  the  legacy  is  here  less 
than  a  third  of  the  estate  and  takes  precedence  of  the 
heritage  of  the  heirs ;  and  of  the  remaining  twelve  shares 
one-sixth  or  two  shares  are  given  to  the  mother  and  the 
other  ten  to  the  son. 
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Lbctttbb        If  there  be  a  daughter  and  a  sister  and  the  legacj 

,'       is  of  a  daughter's  share,  the  legatee  will  take  one-third 

whether  the  daughter  and  sister  consent  or  not.    This  is 
laid  down  in  the  Fatdwd-inNdmia  by  Saijani. 

And  if  a  person  should  leave  a  wife  and  son,  and  make 
a  bequest  of  the  share  of  another  son,  if  there  had  been 
one,  the  estate  must  be  arranged  into  fifteen  shares,  awp^ 
posmg  the  heirs  to  assent  to  the  legacy.  Of  these  the  legatee 
would  take  seven  shares,  the  wife  one  share,  and  the  son 
seven  shares.  Here,  as  in  the  last  case  but  one  let  us  first 
suppose  that  there  was  no  legacy,  and  on  that  supposition 
the  estate  would  be  divided  into  eight  parts  whereof  the 
wife  would  take  one  and  the  son  seven.  But  now  taking 
the  legacy  as  the  share  of  another  son,  if  there  had  been 
one,  we  must  add  seven  more  to  the  number  of  shares 
thus  making  them  up  to  fifteen.  In  this  case,  however, 
as  the  legacy  is  more  than  a  third  of  the  whole  estate, 
the  assent  of  the  heirs  is  made  a  condition  without  which 
the  legacy  would  not  be  lawful. 

When  a  person  has  died  leaving  a  daughter  and  a 
brother,  and  has  bequeathed  to  another  person  the 
share  of  a  son,  there  being  no  son  the  legatee  has 
two-thirds  of  the  estate  and  the  other  third  is  divided 
between  the  daughter  and  brother  in  halves,  that  is, 
when  the  heirs  consent  to  the  legacy ;  but  if  they  do 
not  consent,  the  legatee  has  only  one-third,  and  the 
other  two-thirds  are  to  be  divided  equally  between 
the  daughter  and  brother.  When  again  the  bequest  is 
of  a  like  to  the  share  of  a  son  if  there  were  one^  and  the 
other  circumstances  are  the  same,  the  legatee  has  two- 
fifths  of  the  property  if  assented  to  by  the  heirs.  When 
again  a  person  has  died  leaving  a  brother  and  sister,  and 
has  bequeathed  to  another  person  the  share  of  a  son 
if   there    were   one,   and  the  bequest  is  allowed  by  the 
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heirs,  the  legatee  takes  the  whole  property,  leaving  no-     Lectubb 

thing  to  the  brother  and  sister ;  while  if  he  had  be-        ' 

queathed  the  like  of  the  share  of  a  son  if  th^re  were  one, 
and  the  heirs  had  allowed  the  legacy,  the  legatee  wonld 
only  have  a  half,  and  the  other  half  would  be  divided 
between  the  brother  and  sister  in  thirds,  (that  is,  two 
portions  to  the  male  and  one  to  the  female).  In  both 
cases  if  the  legacy  were  disallowed  by  the  heirs,  the 
legatee  would  only  have  a  third,  while  the  other  two-thirds 
would  be  divided  in  the  same  way  between  the  brother 
and  sister. 

All  this  refers  to  cases  where  the  testator  leaves  heirs 
behind.  In  default  of  heirs,  should  a  testator  leave  a 
legacy,  describing  it  as  the  share  of  a  particular  heir, 
the  legatee  wUl  get  one  moiety  and  the  remainder  wiU  go 
to  the  hait-vl-^mdl.  This  is  according  to  the  approved 
doctrine  and  the  Jouhara.  The  heir  is  the  sahUb^hakh 
and  cannot  be  deprived  absolutely  of  a  share  in  the 
inheritance.* 

If  a  bequest  is  made  of  a  third  of  the  testator's  estate 
to  Amr  and  Zaid,  but  Amr  is  dead  at  the  time  of  the  be- 
quest, the  entire  third  will  go  to  Zaid,  and  the  rule  is, 
that  there  is  no  right  in  the  non-existing  or  dead. 
Abd  Yusuf  holds  that  if  the  testator  was  unaware  of 
the  death  of  Amr  at  the  time  of  the  bequest,  a  moiety 
only  will  be  g^ven  to  Zaid.  This  is  according  to  Zailye. 
For  a  bequest  to  Amr  and  Zaid,  when  Amr  is  dead,  is  like 
a  bequest  to  Zaid  and  an  inanimate  object.  But  when  a 
legacy  is  left  between  Amr  and  Zaid,  and  Amr  is  dead  at 
the  time,  half  alone  will  be  given  to  the  surviving  legatee, 
for  the  word  "  between  "  implies  that  it  was  to  be  given 
in  moieties.* 

^  Badd-nl-Maht4r,  Y.  p.  659.    See  Appendix  YI. 
»  Ibid. 
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Lectubs         n  a  person  were  to  make  a  bequest  in  the  following 

.'       terms,  "  my  executors  shall  giye  one-third  of  my  mdl  for 

A  and  for  the  son  of  Abdullah,  if  the  latter  is  in  want  at 
the  time  of  my  death ;"  and  at  the  decease  of  the  testator, 
the  son  of  Abdullah  is  found  to  be  rich,  only  half  of  the 
third  will  be  giyen  to  A.' 

^  "  If  a  man  ahonld  bequeath  a  third  of  hiB  property  to  Zaid  and  Bakr« 
Bakr  being  dead  at  the  time,  whether  with  or  without  the  knowledge  o^ 
the  testator,  or  to  Zaid  and  Bakr  if  he  be  alire,  he  being  in  fact  dead,  or 
to  him  and  to  the  person  in  this  house,  no  one  being  in  the  houfie,  or  to 
him  and  to  his  posterity  (akah),  or  to  him  uid  to  a  child  of  Bakr,  and  his 
child  dies  before  the  testator,  or  to  him  and  to  the  poor  of  his  children,  or 
to  him  who  may  become  poor  of  his  children,  and  the  condition  fails  at  the 
time  of  his  death,  the  whole  legacy  is  to  Zaid,  in  all  of  these  cases,  for  the 
non-existing  or  the  dead  can  haye  no  right,  and  there  being  no  one  to 
contend  with  Zaid,  the  legacy  is  the  same  as  if  it  were  to  him  iJone.  With 
regard  to  the  case  of  Zaid  and  his  posterity  as  they  are  to  follow  him  after 
his  death  they  are  to  be  considered  as  non-existing  at  present.  In  all 
these  cases  the  competitor  with  Zaid  is  out  of  the  contest  from  the  begin- 
ning, but  if  he  were  at  first  competent  to  contend  with  him,  and  should 
subsequently  become  disqualified  by  failure  of  a  condition,  Zaid  would  havB 
only  a  half.  Thus,  if  a  person  should  say, — 'A  third  of  my  property  to 
Zaid  and  Bakr  if  1  die,  he  being  aliye  or  poor,  and  the  testator  dies  when 
Bakr  is  dead,  or  rich,  or  if  he  should  say  *  to  him  and  to  Bakr  if  he 
be  in  the  house,'  and  he  is  not  in  it,  or  *  to  him  and  the  children  of  such  an 
one  if  they  became  poor,'  and  they  do  not  become  poor  till  the  testator 
dies  or  *  to  him  and  to  his  heir ;'  in  all  these  cases  the  legatee  has  only 
half  of  the  third.  The  principle  in  these  oases  is,  that  when  the  person 
conjoined  with  another  has  entered  into  a  bequest,  and  then  comes  out  of 
it  by  the  failure  of  a  condition,  he  does  not  occasion  any  accession  to  the 
right  of  the  other,  and  that  when  he  has  not  entered  into  the  bequest  for 
want  of  personality  or  competence  (ahliut)^  the  other  takes  the  whole. 
And  if  one  should  say — *  A  third  of  my  property  between  Zaid  and  Bakr,' 
Bakr  being  dead  at  the  time,  Zaid  would  have  only  a  half  of  the  third, 
because  the  word  between  implies  a  division  in  half  insomuch  that  if  he 
were  to  say  between  Zaid  and  then  stop,  Zaid  would  haye  a  half  also,  yet 
if  one  should  say,  '  A  third  of  my  property  between  the  sons  of  Zeud  and 
the  sons  of  Bakr, '  and  one  of  them  has  no  sons,  the  whole  third  belongs 
to  the  sons  of  the  other.  If  one  should  bequeath  a  third  of  his  property 
to  Zaid  and  to  Amr,  or  should  say  between  Zaid  and  Amr,  and  should  then 
die,  and  one  of  the  legatees  should  die  after  him,  half  of  the  third  would 
belong  to  the   survivor,  and  the  other  half  of  it  to  the  heirs  of  the 
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The  same  result  would  follow,  if  one  of  the  legatees    ^"^JJ^f * 

should  die  during  the  lifetime  of  the  testator.     The  prin-        

ciple  is  this,  that  when  the  legacy  is  in  f  ayour  of  existing 
objects  or  persons,  and  one  of  them  should  cease  to  exist 
after  the  wasvuty  the  other  legatees  would  receive  their 
original  shares,  and  the  share  of  the  deceased  legatee 
would  lapse  to  the  residue  of  the  estate ;  but  if  one  of  the 
legatees  was  non-existing  at  the  time,  or  not  possessing  the 
quality  required  by  the  testator  to  take  the  bequest,  then 
the  whole  would  go  to  the  existing  legatees.  This  is 
according  to  Zailye.^  For  example,  if  a  bequest  were 
made  in  favour  of  A  and  of  persons  residing  in  a  particu- 

deceased  legatee.  So  also  if  one  of  them  should  die  after  the  testator 
bat  before  acceptance  of  the  legacy  and  the  snrviyor  should  then  accept, 
both  legatees  wonld  be  entitled  to  the  bequest.  But  if  one  of  them 
should  die  before  the  testator,  the  share  of  the  legatee  so  dying  would 
reyert  to  the  testator.'* 

"  When  a  person  says :  '  A  third  of  my  property  to  such  an  one  and  to 
whomsoeyer  may  become  poor  of  the  children  of  Abdullah '  and  then  dies, 
all  the  children  of  Abdullah  being  rich  at  the  time,  such  an  one  gets  the 
whole  third.  But  if  some  of  them  should  become  poor  before  the  death 
of  the  testator,  the  third  would  be  divided  between  such  an  one  and  the 
poor  children  of  Abdullah  according  to  the  number  of  heads  (per  capita). 
If  again  the  children  of  Abdullah  had  never  ceased  to  be  poor  from  the 
time  of  their  birth  to  the  death  of  the  testator,  it  would  seem  that  none 
of  them  would  be  entitled  to  any  part  of  the  third,  but  that  the  whole  of 
it  would  devolve  on  the  other  legatee  such  an  one.  If  the  children  of 
Abdullah  in  existence  at  the  time  of  the  bequest  should  die,  and  other 
children  be  bom  to  him  who  at  first  being  rich  should  become  poor  before 
the  death  of  the  testator,  the  third  would  be  divided  between  them  and 
between  such  an  one  according  to  the  number  of  heads.  So  also  if  the 
terms  of  the  bequest  were,  *  A  third  of  my  property  to  such  an  one  and 
to  the  child  of  Abdullah, '  and  the  child  of  Abdullah  dies  but  another  is 
bom  to  him  before  the  death  of  the  testator,  the  leg^y  is  between  such 
an  one  and  that  child  of  Abdullah.  And  if  one  should  say,  '  A  third  of 
my  property  to  such  an  one  and  to  the  offspring  of  Abdullah  these  if  they 
become  poor '  and  they  do  not  become  poor  till  the  death  of  the  testator 
such  an  one  is  entitled  to  a  share  of  the  third,  regard  being  had  to  the 
number  of  heads."  Ahimgiri,  VI,  pp.  161-162.     Baillie,  p.  642. 

Badd-ul-Muhtar,  p.  661. 
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LffCTUBB  lar  house,  the  whole  bequest  would  go  to  Zaid,  for  there  is 
*  no  bequest  in  favour  of  the  mddoom  ( (•j*^*  )  or  non-exist- 
ing persons.*  The  same  result  would  follow  if  a  person 
were  to  say  ^^  for  A  and  his  akai,^^  for  akah  are  the  people 
whom  a  person  leaves  surviving,  and  they  cannot  be 
determined  at  the  time  of  the  bequest.  This  is  in  the 
DwrruT.  Similarly,  if  he  were  to  say  "  This  legacy  shall 
be  for  Zald  and  for  the  son  of  Abdullah,  if  he  lives  in 
my  house ;"  and  the  son  of  Abdullah  were  not  to  live  in 
that  house,  the  entire  legacy  would  go  to  Zaid.  But 
when  a  legacy  is  in  favour  of  Amr  and  Zaid,  and  Amr 
dies  after  the  testator's  death,  his  share  will  go  to  his 
heirs. 

When  a  woman  dies  leaving  a  husband,  and  having  be- 
queathed half  of  her  property  to  a  stranger,  the  bequest 
is  lawful,  and  the  husband  is  entitled  to  a  third  and  the 
legatee  to  a  half,  which  leaves  a  sixth  to  the  hait-ulrmdl^ 
For  the  legacy  to  a  stranger  has  precedence  to  the  extent 
of  a  third  over  the  rights  of  the  heirs,  and  there  remain 
two-thirds  of  the  property  to  be  divided  as  inheritance. 
Of  this  one  half,  that  is,  a  third  of  the  whole,  belongs  to 
the  husband,  leaving  a  third  to  which  no  other  heir  is 
entitled.  The  remainder  of  the  legacy  therefore  becomes 
operative  against  it,  and  that  being  a  sixth,  the  legacy 
is  raised  to  a  half ;  while  there  being  no  heir  entitled  to 
the  remaining  sixth,  it  falls  to  the  hait-ul-indL  In  like 
manner,  if  a  man  should  die  leaving  a  wife,  and  having 
bequeathed  all  his  property  to  a  stranger,  and  the  widow 
should  refuse  her  sanction  to  the  bequest,  she  would 
be  entitled  to  a  sixth  of  the  property  and  the  legatee 
to  the  remaining  five-sixths.  For  he  is  entitled  to  a 
third  by  virtue  of  the  bequest,  and  of  the  remaining  two- 
thirds  the  widow  takes  a  fourth,  which  is  equivalent  to  a 

1  Badd-nl-MuhOr,  p.  661. 
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vijttli  of  the  whcde,  and  the  legatee  takes  the  remainder     Lbcttoi 
Bince  he  is  preferred  to  the  hait-ul^^mak  

When  a  man  bequeathes  a  third  of  his  property  to  the 
Bons  of  a  particular  person^  and  the  person  has  no  son  at 
the  date  of  the  bequest,  but  sons  are  subsequently  bom  to 
him  before  the  testator's  death,  these  sons  are  entitled  to 
the  third.i  And  even  though  the  person  had  sons  at  the 
date  of  the  bequest,  yet  if  they  were  not  mentioned  by 
their  names  as  Ahmed,  Zaid  and  Bakr,  or  otherwise 
specifically  indicated,  the  bequest  would  be  to  all  the 
sons  existing  at  the  time  of  the  testator's  death.  So 
that  if  those  in  existence  at  the  date  of  the  bequest 
should  die,  and  others  are  subsequently  born  who  are 
living  at  the  time  of  the  testator's  death,  these  are  entitled 
to  the  third  of  the  property*  If,  however,  the  existing 
sons  are  mentioned  by  name^  or  are  otherwise  distinctly 
indicated,  the  bequest  is  only  to  them,  and  becomes  void 
in  the  event  of  their  death.  Thus,  when  legatees  are 
named  or  otherwise  distinctly  indicated,  the  bequest  to 
them  is  said  to  be  special,  and  regard  must  be  had  to  the 
time  at  which  it  was  made. 

When  a  man  bequeathes  a  third  of  his  property  to  his 
ummrirwalctd  being  three  in  number,  and  to  fakirs  and 
miskine  (beggars  and  indigent  persons),  the  property 
will  be  divided  into  five  shares,  out  of  which  three 
are  given  to  the  ummrHrwalady  one  to  the  fakirs  and  the 
remaining  one  to  the  mishvns.  This  is  according  to  AbA 
Hanifa  and  Abd  Yusuf.  Mohammed  would  divide  the 
property  into  seven  shares,  and  give  three  to  the  umm-i- 
walad,  and  two  each  to  the  beggars  and  indigent.  The 
former  opinion  is  the  one  approved.  Similarly,  if  a  man 
should  bequeath  a  third  of  his  property  to  Zaid  and  the 
misktns,  Zaid  takes  haK  and  the  latter  take  half  according 

1  Badd-nl-Mahtllr,  Y,  p.  661. 
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Lectubi     to  Ab&  Hanifa  and  Abft   Yosuf.'     When  a  person  be- 

qneathes  one^third  of  his  property  to  Zaid,  the  beggars 

and  the  indigent,  according  to  AbA  Hanifa  the  property 
will  be  divided  into  three  shares,  according  to  Abii  Ynsuf 
into  two  moieties,  and  according  to  Mohammed  into  five 
shares,  and  this  is  the  approved  doctrine.  When  a  person 
bequeathes  a  third  to  the  poor,  it  may  be  expended,  accord- 
ing to  Ab&  Hanifa  and  Abii  Yusuf ,  on  one  poor  person, 
but  Mohammed  holds  that  there  must  be  at  least  two 
poor  persons.  But  when  a  body  of  miskins  is  indicated, 
the  bequest  cannot  be  expended  on  one  only ;  there  is 
a  general  consensus  on  this  point. 

If  a  person  were  to  make  a  bequest  for  the  poor  of 
Balkh,  it  may  lawf  uUy  be  expended  on  other  poor  also, 
according  to  Ab^L  Yusuf.    And  the  fatwa  is  on  this. 

When  a  person  bequeathes  a  third  of  his  property  to 
one  man,  and  then  says  to  another,  **  I  have  made  you  a 
partner  and  joined  you  with  him,"  the  third  belongs  to 
them  both.  And  if,  after  bequeathing  to  one  man  a  hun- 
dred, and  to  another  a  hundred,  he  should  say  to  a  third, 
''I  have  made  you  a  partner  with  them,"  the  person 
addressed  would  be  entitled  to  a  third  of  each  hundred. 

When  a  man  makes  a  bequest  to  a  stranger  and  his 
heir,  the  stranger  takes  half  of  the  bequest  and  the 
remainder  is  void,  and  in  like  manner  if  the  bequest  be 
to  a  homicide  and  a  stranger. 

If  a  person  possessed  of  three  garments  of  different 
qualities,  one  good,  the  other  middling,  and  the  third  bad, 
bequeathes  them  to  three  different  legatees,  and  one  of  the 
garments  is  then  lost  or  destroyed,  but  which  of  them  is 
not  known,  and  the  heirs  refuse  to  make  delivery  of  the 
remaining  garments  to  any  of  the  legatees,  saying  to 

^  Badd-uUMaht&r,  V,  pp.  662-663 ;  Mohammed  would  diride  the  pro- 
perty into  three  shares. 
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each  of  them,  *  the  garment  in  which  you  had  a  right  has     ^JJJT* 

been  destroyed/  under  these  circumstances  since  the  right        

of  the  parties  is  not  defined,  and  the  ignorance  of  this  fact 
prevents  the  validity  of  any  judgment  that  may  be  pro- 
nounced in  the  matter,  and  the  attainment  of  the  testator's 
object,  the  bequests  must  be  pronounced  as  void,  unless 
the  heirs  will  deliver  up  the  remaining  garments.  If  they 
should  do  so,  the  objection  is  removed,  and  the  legatee  of 
the  best  is  entitled  to  two-thirds  of  the  better  of  the 
remaining  garments,  the  legatee  of  the  middling  garment 
is  entitled  to  the  remaining  third  of  the  better,  and  a 
third  of  the  worse,  while  the  legatee  of  the  worst  is  en- 
titled to  the  remaining  two-thirds  of  the  worst  garment. 

Any  increment,  such  as  the  young  of  cattle  or  the  pro- 
duce of  grain,  arising  out  of  the  subject  of  a  bequest  before 
the  death  of  the  testator  is  the  testator's  property,  and 
subject  to  the  same  liabilities  as  the  rest  of  his  estate.  An 
increase  that  occurs  after  his  death,  and  the  partition  or 
distribution  of  his  estate  belongs  to  the  legatee.    An  in- 
crease that  occurs  between  these  events  or  after  the  testa^ 
tor's  death,  but  before  partition,  may  occur  either  before 
or  after  the  acceptance  of  the  legacy  by  the  legatee.  In  the 
former  case,  it  is  a  legacy  because  it  is  an  accessory  to  the 
original  subject  of  bequest  and  must  come  out  of  the 
third  of  the  estate,  that  is,  is  valid  only  if  it  falls  within 
the  third.     But  is  it  so  in  the  latter  case  also,  that  is, 
when  it  occurs  after  acceptance  and  before  partition? 
On  this  point  Mohammed  has  not  left  any  express  dtctunif 
but  Kudikri  has  related  that  in  this  case  the  increase  is 
not  a  legacy  and  comes  out  of  the  whole  of  the  property. 
*^  Our  "  Shaikhs,  however,  have  said  that  it  is  a  legacy 
and  must  come  out  of  the  third. 

When  a  separable  accession  to  the  subject  of  a  bequest 
takes  place  after  the  death  of  the  testator,  if  the  ori- 
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LscTmiK     ginal  subject  and  the  accession  both  come  out  of  the 

'       third,  they  belong'  to  the  legatee.    11  they  exceed  the 

third,  effect  is  to  be  given  to  the  legacy,  in  the  first^  place 
as  against  the  original  subject,  and  then  as  against  the 
accession  according'  to  Ab&   Hanifa,   but  against  both 
equally  according  to  the  two  disciples,  e.  g.,  if  the  testa- 
tor has  left  six  hundred  dirhems  and  a  mare,  of  the  value 
of  three  himdred  dirhems,  which  after  the  testator's  death 
but  before  the  partition  of  his  estate,  foals,  the  young 
animal  is  also  valued  at  three  hundred  dirhems.    Under 
such  circumstances  (the  principal  and  accessory  bequests 
amounting  together  to  six  hundred  dirhems),  the  legatee 
is  entitled  to  the  mare  and  one-third  of  the  foal  (making 
together  four  hundred  dirhems  or  a  third  of  the  whole) 
according  to  Abft  Hanifa,  while  according  to  the  two 
disciples,  the  legatee  is  entitled  to  two-thirds  of  each* 
This  is  on  the  assumption  that  the  mare  foals  before 
the  acceptance  by  the  legatee  of  the  original  bequest,  as 
well  as  before  partition.     If  the  mare  foals  after  the 
legatee  has  accepted  the  bequest  and  after  partition  it 
belongs  to  him  ;  but  if  after  acceptance  but  before  parti- 
tion, Kudfiri  holds  that  it  is  not  a  bequest,  while  "  our  " 
Shaikhs  have  held  that  it  is  a  bequest^  and  is  to  be 
regarded  as  coming  out  of  the  third  in  the  same  way 
as  if  the  mare  had  foaled  before  acceptance.     If  it  takes 
place  before  the  death  of  the  testator,  the  foal  never  comes 
within  the  bequest,  but  is  subject  to  the  same  rules  as  the 
rest  of  the  deceased's  property. 

According  to  the  Shiah  Law,  ''if  a  person  should 
BHab  doo-  make  a  bequest  of  half  of  his  property,  and  the  heirs  at 
first  should  assent,  but  afterwards  declare  that  they 
thought  the  amount  to  be  trifling,  decree  is  to  be  given 
against  them  for  the  amount  which  they  insist  that  they 
thought  the  legacy  to  be,  and  they  are  to  be  put  upon 
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their  oaths  as  to  the  excess,  but  this  is  snbject  to  some    ^!5?7?* 

doubt.    And  if  the  bequest  were  of  a  slave  or  a  mansion,       

and  the  heirs  after  first  assenting  to  it  should  then  allege 
that  they  thought  it  was  no  more  than  a  third  of  the 
deceased's  estate,  or  if  more,  only  so  in  a  trifling  degree, 
such  claim  or  allegation  on  their  part  cannot  be  attended 
to  because  tbeir  consent  in  this  case  iuTolTes  a  known 
object  of  the  value  of  which  they  cannot  pretend  igno- 
rance at  the  time  of  assenting  to  the  bequest.  If  a  per- 
son should  bequeath  a  third  of  his  property  by  way  of 
muBhaa  or  undividedly,  the  legatee  is  entitled  to  a  third 
of  everything  of  which  he  died  possessed.  If,  again,  he 
bequeathes  a  specific  article  which  is  of  the  value  of  a 
third  of  his  estate,  the  legatee  becomes  by  his  death  the 
sole  proprietor  of  the  article  bequeathed  nor  have  the  Speoifio 
heirs  any  ground  of  objection  thereto.  And  if  the  de- 
ceased should  have  left  both  present  and  absent  effects, 
(such  as  ready-money  and  debts  for  example,)  so  much  of 
the  specific  thing  must  be  surrendered  to  the  legatee  as  a 
third  of  the  property  presently  available  will  admit  of, 
while  he  will  have  to  wait  for  the  remainder  of  it  until  it 
is  recovered  by  the  heirs,  since  what  is  not  forthcoming  is 
liable  to  loss  or  destruction  and  may  never  be  realized. 
Consequently,  if  the  bequest  were  of  a  third  of  his  slave, 
two-thirds  of  whom  prove  to  be  the  property  of  other 
parties,  effect  is  to  be  given  to  the  bequest  over  the  whole 
of  that  third  which  belonged  to  the  testator,  and  it  is  not 
restricted  to  a  third  of  the  third,  because  effect  can  be  given 
to  the  wiU  without  encroachment  on  the  rights  of  the 
heirs,  that  is,  assuming  that  the  rest  of  the  testator's 
property  is  equivalent  in  value  to  two-thirds  of  the  slave." 

'^  When  a  person  has  made  a  bequest,  and  then  another    Two  be- 
which  is  repugnant  to  it,  effect  must  be  given  to  the  ropa^i^t^to 
latter."  *^®  *>^^®'' 
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Usnfrac- 
tnary  wills. 
(Shiah  doc- 
trines conti- 
naed.) 


**  When  a  person  has  said,  *  if  there  be  a  male  in  the 
womb  of  this  woman,  he  is  to  hare  two  dirhems,  and  if 
there  be  a  female  she  is  to  hare  one  dirhem'  and  the 
mother  is  delivered  of  both  a  nude  and  a  female  they  are 
to  have  three  dirhems ;  bat  should  he  have  said,  *  if  what 
is  in  her  womb  be  a  male  be  is  to  hare  so  and  so,  and  if  a 
female  so  and  so '  and  the  woman  is  delivered  of  both  a 
male  and  a  female  they  are  not  to  have  anything."^ 

'<  If  a  person  should  beqaeath  the  service  of  his  slave, 
the  froit  of  his  garden,  the  residence  of  his  boose  or  any- 
thing else  of  a  nsofractuary  nature,  for  ever,  or  for  a  fixed 
time,  the  advantage  or  profit  to  arise  therefrom  most  be 
valued  and  should  it  not  exceed  a  third  of  the  testator's 
estate  the  bequest  is  valid,  while  if  more  than  a  third  the 
legatee  is  to  have  as  much  as  the  third  will  cover  and  the 
legacy  is  void  as  to  the  excess." 

**When  a  person  has  bequeathed  the  service  of  his 
slave  for  a  fixed  period,  the  expense  of  the  slave's  main- 
tenance must  be  defrayed  by  his  heirs ;  as  this  is  a  duty 
which  follows,  or  is  dependent  on  the  ownership  of  the 
slave,  and  the  legatee  is  entitled  to  no  more  than  the  ser- 
vice of  the  slave,  while  ail  the  other  rights  of  ownership 
appertain  to  the  heirs,  as  sale,  manumission  and  the  like, 
none  of  which,  however,  has  the  effect  of  invalidating 
the  rights  of  the  legatee." 

'^  In  all  cases  where  a  testator  may  have  employed  a 
term  which  is  common  or  equally  applicable  to  several 
things  the  heirs  have  an  option  to  fix  on  whicbever  of  the 
things  they  please  and  give  it  to  the  legatee.  If,  again, 
the  testator  should  say,  '  give  him  my  bow '  and  only  one 
is  found  in  his  possession  that  one  must  be  given  to  the 
legatee  of  whatsoever  description  it  may  be.^ 
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*  Shar&ya ;  oomp.  for  Hanafl  Law  ante,  p.  476.     Baillie'e  Imamia  Law, 
p.  254. 
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"  When  a  person  has  bequeathed  to  a  stranger  the  hke     hnctunz 

of  his  son's  portion  having  only  one  child,  this  is  in  fact .' 

a  partition  of  his  estate  between  them,  and  the  legatee  ^  porti^i'crf 
is  entitled  to  a  half  of  it  unless  the  heir  refuses  his  con-  ^  ^^* 
sent  to  the  full  bequest,  in  which  case  the  legatee's  inter^ 
est  is  reduced  to  a  third.  If,  again,  the  testator  has  two 
sons,  the  legacy  is  a  third  of  the  estate,  and  if  three,  it  is 
a  fourth.  The  general  rule  is  that  the  legatee  should  be 
added  to  the  other  heirs  and  treated  as  one  of  them,  if  they 
are  all  entitled  to  share  equally  in  the  inheritance  ;  while 
if  their  shares  differ,  the  shares  of  some  being  more  and  of 
others  less,  he  ranks  with  the  weakest  of  them  or  the  one 
whose  share  is  the  least,  unless  the  testator  has  expressly 
said  that  his  share  is  to  be  equal  to  that  of  the  highest,  in 
which  case  effect  must  be  given  to  the  terms  of  the  be- 
quest. Further,  if  the  testator  should  have  said  like  the 
share  of  my  daughter,  the  legatee  according  to  **  us  "  is 
entitled  to  a  half  when  there  is  no  other  heir  besides  the 
daughter,  but  his  share  is  reduced  to  a  third  if  she  refuses 
her  consent  to  the  full  legacy,  because  according  to  our 
doctrine  daughters  inherit  the  whole  estate  to  the  exclu- 
sion of  the  asahdh  or  agnates  and  the  legatee  thus  be- 
comes like  a  third  daughter." 

'<  If  a  person  having  three  half  sisters  by  the  mother 
and  three  half  brothers  by  the  father,  should  bequeath  to 
a  stranger  the  like  of  the  portion  of  one  of  his  heirs,  the 
legatee  is  to  be  treated  as  one  of  the  sisters,  and  so  to 
receive  one  share  out  of  ten  parts  into  which  the  estate 
must  be  divided,  while  the  half  sisters  take  three  and  the 
haK  brothers  the  remaining  six  conformably  to  the  rules 
of  intestate  succession.  If,  again,  the  testator  having  a 
wife  and  daughter  bequeathes  the  like  of  the  share  of  the 
daughter  and  the  heirs  assent,  the  legatee  is  entitled  to 
seven  parts  of  the  estate,  the  daughter  to  as  many,  and 
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LxcTiTBE     the  wife  to  two,  the  whole  beincr  divisible  in  such  a  case 
XIII         .  . 

-  into  sixteen  portions.     Nevertheless  it  wonld   be   more 

proper  to  say  in  this  case  that  the  wife  is  entitled  to  no 

more  than  one  part  oat  of  fifteen,  that  being  the  number 

of  shares  into  which  the  estate  should  be  divided.     If 

again  a  person  having  four  wives  and  a  daughter  should 

say,   ^  like  the  share  of  one  of  them,'  the  division  of  the 

estate  would  be  into  thirty-two  portions,  whereof  an  eighth 

or  four  shares  would  be  equally  divided  among  the  wives, 

the  legatee  would  take  one  share  like  one  of  them  and  the 

remaining  twenty-seven  would  pass  to  the  daughter." 

'^  If  a  person  should  bequeath  to  a  stranger  '  the  por- 
tion of  his  child,'  the  bequest  according  to  some  is  void 
because  it  is  a  bequest  of  what  belongs  to  another,  but  it  is 
more  agreeable  in  principle  to  say  that  the  bequest  is 
valid  and  should  be  construed  in  the  same  vmy  as  if  it 
were  the  like  to  his  share.i  If,  again,  the  testator  having 
a  son  who  afterwards  becomes  his  murderer  should  be- 
queath the  like  to  his  share,  here  though  some  say  that  the 
bequest  is  invalid  yet  it  is  more  in  conformity  with  the 
principles  of  law  to  say  that  it  is  invalid." 

^'When  a  person  has  bequeathed  the  double  of  his 
child's  portion,  the  legatee  has  two  equivalents  of  the  por- 
tion and  if  he  were  to  say  zuafan  (in  the  dual)  or  two 
doubles  of  it,  the  legatee  would  have  an  equivalent  to 
four  portions,  but  only  to  three  according  to  some  whose 
opinion  is  preferred  as  being  more  certain ;  and  the  same 
is  the  law  when  the  testator  has  used  ths  expression  sua/'- 
ir-zuaf  or  double  of  the  double  of  his  portion." 

'^  When  a  person  whose  property  is  scattered  about  in 
different  places  has  bequeathed  a  third  of  it  to  the  poor, 

'  The  hequBtt  of  a  child's  share  to  another  is  invalid  under  the  Hanafi 
Law  as  being  the  testamentary  gift  of  the  right  of  another,  t.  e.,  the  child 
who  can,  under  no  circumstance  be  excluded  from  inheritance. 
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it  is  lawful  to  apply  whatever  is  found  in  the  city  to  the     Lkctfrb 

poor  of  the  place,  and  even  the  whole  of  it  may  be  law-        

fully  expended  on  the  poor  of  the  testator's  city  and  on 
those  of  them  who  are  on  the  spot,  without  following  or 
searching  for  any  who  are  absent.  According  to  the  best 
authority  the  number  of  those  who  are  to  share  in  the 
gift  must,  however,  be  three  or  more  by  reason  of  the 
testator's  expression  being  in  the  plural.  In  like  manner, 
if  he  should  say, — Emancipate  slaves  (in  the  plural,)  it  is 
incumbent  on  the  executor  to  emancipate  at  least  three, 
unless  a  third  of  the  testator's  estate  should  fall  shorb 
of  the  object." 

"  When  a  person  has  bequeathed  a  mansion  which  falls 
down  and  is  levelled  to  the  ground  before  the  testator's 
death,  the  legacy  is  void  because  the  name  of  mansion 
(dar)  is  no  longer  applicable  to  it.  But  this  is  liable  to 
doubt." 

**  When  a  testator  has  said,  *  Give  Zaid  and  the 
poor  a  certain  sum,'  Zaid,  according  to  some  doctors,  is 
entitled  to  a  half  but  according  to  others  only  a  fourth. 
But  the  first  doctrine  is  the  best  supported."^ 

In  order  to  avoid  the  operation  of  the  rule  by  which 
lesracies  over  a  third  are  reduced  to  the  disposible  quantity,   '^^  itctnow 

°  ir  X  J  7  leilgment  ot  a 

recourse  is  usually  had  to  the  acknowledgment  of  a  debt ;  debt.  (Hauaa 

Law.) 

^  These  principles  of  the  Shiah  law  have  been  g^ren  from  the  SharAya 
illnstratcd  from  the  JawAhir.  It  will  be  noticed  that  thronghout  those 
doctrines,  there  are  two  divergent  views  running  side  by  side.  The 
Mohakkik,  the  anther  of  the  SharAja,  invariably  states  both  the  views, 
bnt  gives  the  preference  to  those  of  his  own  school.  The  contrary  views 
are  those  entertained  by  Shaikh  Murtaaa,  Ibn  Jnnaid,  Mohammed  ibn-i- 
Idrts-i-Hilli  and  Ibn-i-Znhra  Halabi,  (author  of  the  G/iitnta),  who  in  most 
matters,  are  in  advance  of  the  patristic  school  of  the  Mohakkik.  I  have 
given  these  extracts  from  the  SharAya,  in  preference  to  clothing  the 
old  views  in  my  own  words.  I  have  followed  in  the  main  Mr.  Baillie's 
rendering,  though  I  prefer  for  general  aocuraoy  M.  Qnerry*s  French 
version.     See  Appendix  VI. 
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LucTQR«     but  when  the  acknowledgment  is  made  on  a  death'bed  or 

XIII. 

.^  is  not  founded  upon  a  prior  actual  consideration,  the  law 
treats  such  acknowledgment  also  as  a  simple  legacy  sub- 
ject to  reduction.  "  If  a  person,"  says  the  Hed&ya,  "  on 
his  death-bed  say  to  his  heirs,  *  I  am  indebted  to  Zaid 
and  you  must  credit  what  he  says/  in  that  case  the  claim 
of  Zaid  to  any  amount  not  exceeding  a  third  of  the  estate 
must  he  admitted  although  the  heirs  should  falsify  it/' 
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Note  I. 

EULES  EELATING  TO  WILLS  BT 
NON-MOSLEMS. 

The  rules  with  reference  to  the  wills  of  the  non-Moslem 
subjects  of  Mussulman  sovereigns  are  thus  stated  in  the 
Alamgiri :— 

"  The  will  of  a  zimmi  for  seonlar  pnrposes  is  valid,  aooording  to  aU  Lkctubb 
opinions.  Other  than  seoalar  purposes  are  of  four  different  kinds.  Firsts 
there  are  purposes  which  are  kurhtU  or  a  means  of  approach  to  Almighty 
God,  both  with  them  and  with  us,  and  bequests  for  such  purposes  are 
valid  whether  they  be  to  a  set  of  particular  persons  or  not ;  second,  there 
are  purposes  which  are  sinful  both  with  them  and  with  us,  and  bequests 
for  these  purposes  are  valid  if  they  are  to  a  set  of  particular  persons  and 
the  bequest  is  a  gift  toithout  regard  to  the  purposes ;  but  if  the  persons 
are  not  particularized  the  bequest  is  void ;  third,  there  are  purposes  whioh 
are  kurbtU  with  us  but  sinful  with  them,  and  a  bequest  for  these  purposes 
is  valid  if  in  favour  of  a  set  of  particular  persons  and  is  a  gift  without 
regard  to  the  purposes,  while  if  the  persons  are  not  particularised  the 
bequest  is  void ;  fourth,  there  are  purposes  which  are  sinful  with  *  us '  but 
hurhut  with  them  and  bequests  for  these  are  valid,  according  to  Abd 
Hanifa,  whether  the  persons  be  particularized  or  not,  but  void  according 
to  the  Disciples  when  the  persons  are  not  particularized.  Thus  when  a 
zimmi,  being  a  Christian  or  a  Jew,  has  directed  by  his  will  that  slaves  be 
purchased  and  emancipated  on  his  account,  whether  with  or  without  a 
specification  of  individuals,  or  that  a  third  of  his  property  be  bestowed 
in  charity  on  beggars  and  the  indigent,  or  expended  in  lighting  the  holy 
shrine  or  in  making  war  against  [infidel]  Turks,  the  bequest  is  valid.  And 
if  a  zimmi  should  bequeath  a  third  of  his  property  to  mourners  and  singers 
the  bequest  is  valid  if  they  are  particularized  and  it  is  a  gift  to  them,  but 
if  they  are  not  particularized  it  is  void.  And  if  the  third  is  to  be  ez< 
ponded  in  sending  a  set  of  Mussulmans  on  pilgrimage,  or  building  a  mus- 
jid  for  Mussulmans,  and  the  persons  are  particularised,  the  bequest  is  valid 
and  a  gift,  so  that  they  may  perform  the  pilgrimage  and  erect  the  buildings 
or  not  as  they  please,  but  if  the  persons  are  not  specified  the  bequest  is 
void.  If  he  bequeath  a  third  of  his  property  for  the  erection  of  a  church 
or  synagogue,  or  bequeath  his  mansion  to  be  converted  into  a  church 
OT  synagogue,  the  bequest  according  to  the  Disciples  is  void  unless  it 
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LECTrRK       is  for  a  particular  class  of  persons  when  it  is  a  gift  to  thorn  ;  but  accord- 
'         ing  to  AbA  Hanifa  it  is  valid  nnder  all  circnmstances.     This,  however,  say 
*  our  Shaikhs,'  is  only  whon  the  erection  is  in  the  villages  not  in  towns,  tho 
be<iue8t  in  the  latter  case  being  inoperative." 

"  When  an  alien,  who  is  a  muatamin,  makes  a  beqnest  to  a  Moslem  or  a 
zimmi,  it  is  valid  for  the  whole  of  his  property,  unless  his  heir  had  como 
into  the  Ddr-ul- Islam  or  Mussulman  territory  with  him,  and  in  that  case 
tho  bequest  as  to  the  excess  over  a  third  is  dependent  on  tho  assent 
of  the  heir.  But  if  ho  has  no  heir,  it  is  valid  as  to  the  whole  of  his  pro- 
perty in  the  same  way  as  the  will  of  a  Moslem  or  ximmi  is  valid  in  tho 
like  case.  So  also  though  he  has  an  heir  in  the  foreign  country.  If  he 
has  bequeathed  only  a  part  of  his  property,  the  remainder  is  to  be  given 
to  his  foreign  heir.  If  a  zitnmi  bequeathes  more  than  a  third  of  hia 
property  or  makes  a  bequest  to  one  of  his  heirs,  it  is  not  valid  as  in  the 
case  of  a  similar  bequest  by  a  Moslem.  But  if  he  bequeath  to  a  person 
of  a  different  religion  it  is  valid  as  in  the  case  of  inheritance.  If,  how- 
ever, the  bequest  is  to  an  alien  who  is  not  a  mwitdmin  it  is  not  valid." 

So  also  in  the  HedAya  : — "  If  a  Jew  or  a  Christian,  being  in  sound  health, 
build  a  church  or  a  synagogue  and  then  die,  such  building  is  an  inheri- 
tance according  to  all  our  doctors,  because  Ahd  Hanifa  holds  an  erection  of 
this  nature  to  be  equivalent  to  a  wakf  or  pious  appropriation,  which  (agree- 
ably to  his  tenets)  is  not  absolute  but  descends  to  the  heirs  of  the  founder, 
and  the  two  disciples  on  the  other  hand  hold  all  such  erections  to  bo 
sinful  in  their  nature  whence  they  are  of  no  validity  (as  a  public  founda- 
tion), and  therefore  descend  to  the  heirs  in  the  same  manner  as  any  other 
of  the  founder's  property.  If  a  Jew  or  Christian  will  that,  after  his 
death,  his  house  shall  be  converted  into  a  church  or  synagogue  for  a  parti- 
cular set  of  people,  the  bequest  is  valid  according  to  all  our  doctors,  and 
takes  effect  to  the  extent  of  a  third  of  the  testator's  property  because  a 
bequest  has  two  different  characters — the  appointment  of  a  successor  and 
an  actual  endowment  and  the  testator  is  competent  to  do  either  of  these." 

"  If  a  Jew  or  Christian  will  that '  his  house  be  converted  into  a  church 
or  synagogue  for  a  sect  of  people,'  without  specifying  the  particular  sect, 
the  bequest  is  valid  according  to  Abii  Hanifa.  According  to  the  two  dis- 
ciples, on  the  contrary,  it  is  not  valid,  for  a  deed  of  that  nature  is  in  reality 
sinful,  although  it  may  appear  pious  to  the  testator ;  and  a  will  for  a  sinful 
purpose  is  null  because  the  execution  of  it  would  be  a  confirmation  of  sin. 
The  argument  of  Abii  Hanifa  is  that  the  founding  of  churches  or 
synagogues  is  held  by  these  persons  to  be  an  act  af  piety  and  as  we  are 
enjoined  to  leave  them  to  the  exercise  of  whatever  may  be  agreeable  to 
their  faith  the  bequest  is  therefore  lawful  in  conformity  wi+h  their  belief." 

**  Objection. — What  is  the  difference  between  the  building  a  church  or 
synagogue  in  the  time  of  health  and  tho  bequeathing  it  by  will  that  Abil 
Hanifa  should  hold  it  inheritable  in  the  former  instance  and  not  in  the 
latter  ?" 
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"  Reply. — The  difference  is  this  :  that  it  is  not  the  mere  erecting  (of  the  Lkctubx 
ohnrch,  Ac.)  which  extinguishes  the  builder's  property,  but  the  ezclusiTO  ___"* 
dedication  of  the  building  to  the  service  of  Grod,  as  in  the  case  of  mosques 
erected  by  MussulmanB  ;  and  as  an  infidel  place  of  worship  is  not  dedicated 
to  God  indisputably,  it,  therefore,  still  remains  the  property  of  the  founder, 
and  is  consequently  inheritable  (in  common  with  his  other  effects) — where- 
as a  bequest,  on  the  contrary,  is  used  for  the  very  purpose  of  destroying  a 
right  of  property." 

"  The  bequests  of  zimmis  are  of  four  kinds : — (1.)  Those  made  for  pur- 
poses held  pious  in  their  belief  but  not  in  the  belief  of  Mussulmans,  such 
as  the  building  a  church  or  a  synagogue  (as  already  mentioned)  or  the 
slaughter  of  hogs  to  feed  the  poor  of  their  sect,  in  which  cases  Ab^  Hanif a 
holds  the  bequest  to  be  valid  in  conformity  with  the  faith  of  the  testator, 
whereas  the  two  disciples  deem  it  invalid  as  being  sinful.  (2.)  Those 
made  for  purposes  held  pious  with  Mussulmans  but  not  with  timmis,  such 
as  the  erection  of  a  mosque,  a  pilgrimage  to  Mecca,  or  burning  a  lamp  in 
a  mosque,  in  all  of  which  instances  the  bequest  is  invalid  in  conformity 
with  the  belief  of  the  testator  according  to  all  our  doctors,  unless,  however, 
it  be  made  in  favour  of  some  particular  persons  in  which  case  it  is  valid — 
as  under  such  circumstances  it  is  an  investiture,  the  mention  of  building  a 
mosque  or  so  forth  being  considered  merely  in  the  light  of  a  counsel — (in 
other  words,  as  if  the  testator  had  bequeathed  his  property  to  particular 
persona  counselling  them  therewith  to  erect  a  mosque).  (3.)  Those 
made  for  a  purpose  held  pious  both  by  Mussulmans  and  zimmis,  such  aa 
burning  a  lamp  in  the  holy  temple  (of  Jerusalem),  or  waging  war  against 
infidel  Tartars  which  are  valid  whether  made  in  favour  of  specific  persons 
or  not.  (4.)  Those  made  for  pmrposes  not  hold  pious  either  by  zimmis 
or  Mussulmans,  such  as  the  support  of  singers,  and  dissolute  women^- 
which  are  invalid  as  being  of  a  sinful  tendency — unless,  however,  they  be 
made  in  favour  of  particular  persons  and  then  they  are  valid." 

"  If  a  Mustdmin  bequeath  the  whole  of  his  property  to  a  Mussulman  or 
a  zimmif  it  is  valid,  for  a  bequest  of  the  whole  of  an  estate  is  deemed 
illegal  only  as  it  affects  the  right  of  the  testator's  heirs,  (whence  it  is 
that  if  they  assent  such  bequest  is  valid)  ;  but  the  heirs  of  the  mustdmin 
are  possessed  of  no  cognizable  rights,  they  being  as  it  were  dead  so  far 
as  relates  to  the  Mussulman  government  because  of  their  being  in  a 
hostile  country.  Besides  the  property  of  a  mustdmin  is  in  security  only 
in  virtue  of  the  protection  he  receives  from  the  State,  which  protection 
he  enjoys  in  his  own  right,  not  in  right  of  his  heirs." 

**  If  a  Mustdmin  bequeath  a  part  of  his  property  the  bequest  is  executed 
accordingly  and  the  remainder  is  transmitted  to  his  heirs,  notwithstanding 
they  be  residents  in  an  hostile  country  such  being  the  law  with  respect 
to  Muttdmins.** 

"  If  a  Mustdmin  immediately  before  his  death,  emancipate  his  slave  or 
make  him  a  modabbir  in  the  Mussulman  territory,  it  is  valid,  and  the 
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LRrruBS  slaTe  is  aocordingly  free,  notwithstanding  his  Tslne  exceed  a  third  of  his 
^II'*  master's  estate,  for  a  beqnest  beyond  a  third  of  the  property  is  deemed 
illegal  only  as  it  affecU  the  right  of  the  testator^s  h^rs,  bat  a  Jfustd- 
min'g  heirs  possess  no  cognisable  right  as  was  already  mentioned." 

"  If  a  Hossnlman  or  timmi  make  a  will  in  faTonr  of  a  JftwMmta  it  is 
▼alid,  for  a  Miutdmin  so  long  as  he  resides  in  a  Hnssnlman  country  is 
considered  in  the  light  of  a  Mimmi  and  as  the  exercise  of  generosity  and 
benevolence  in  favour  of  snoh  is  therefore  allowed  to  Mnssnlmans  daring 
life,  it  is  also  permitted  them  to  extend  snch  acts  to  a  period  after  their 
death.  (It  is  related  by  AbA  Hanifa  and  Ab&  Tnsnf  that  they  held  wills  in 
favour  of  Mustdmins  to  be  illegal  because  of  their  intention  to  return  to 
their  own  country,  and  also  becanse  the  Hussnlmans  not  only  allow  this 
but  even  do  not  snif er  them  to  reside  in  their  dominions,  more  than  a  year 
unless  they  submit  to  the  payment  of  the  capitation  tax.  The  former  is^ 
however,  the  better  opinion.)" 

"  If  a  Mimmi  bequeath  more  than  a  third  of  his  estate  to  a  stranger 
or  to  an  heir,  it  is  not  valid  as  being  contrary  to  the  laws  of  the  Mussul- 
mans to  which  they  have  agreed  to  conform  with  respect  to  all  temporal 
concerns." 

"  If  a  timmi  make  a  will  in  favour  of  an  infidel  of  a  different  persuasion 
it  is  valid,  because  of  the  analogy  of  legacies  to  succession  by  inheritance, 
all  the  different  descriptions  of  those  persons  who  disbelieve  in  the  tm^ 
faith  being  considered  as  of  one  class." 

"  If  a  timmi  residing  in  the  Mussulman  territory  make  a  will  in  favour 
of  a  hostile  infidel,  it  is  not  valid,  for  as  inheritance  does  not  obtain 
between  them  because  of  the  difference  of  country,  it  follows  that  a 
bequest  from  the  one  to  the  other  is  of  no  effect^  bequest  being  «milRy  to 
inheritance."    See  also  the  fiadd-ul-Muhtir,  Y,  p.  683. 


Note  H. 
ACKNOWLEDGMENTS  BT  A  SICK  PERSON. 

"  If  a  sick  person  make  an  acknowledgment  of  debt  in  favour  of  a 
strange  woman  or  make  a  bequest  in  her  favour  or  bestow  a  gift  upon  her 
and  afterwards  marry  her  and  then  die,  the  acknowledgment  is  valid,  but 
iha  bequest  or  gift  is  void,  for  the  nullity  of  an  acknowledgment  in  favour 
of  an  heir  depends  on  the  person  having  been  an  heir  at  the  time  ol 
making  it,  whereas  the  nullity  of  a  bequest  in  favour  of  an  heir  depends 
on  the  legatee  being  so  at  the  time  of  the  testator's  death  as  has  been 
already  explained,  and  as  the  woman  was  not  an  heir  at  the  time  of  the 
acknowledgment,  but  had  become  so  [by  marriage]  at  the  time  of  the 
testator's  death  the  acknowledgment  is  therefore  valid,  but  the  beqnest  is 
void  and  so  likewise  the  gift,  it  being  subject  to  the  same  role  as  the 
bequest." 
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''  If  a  tick  person  make  an  acknowledgment  of  debt  dae  by  him  to  his      LscrrrM 


son  or  make  a  bequest  in  his  faronr  or  bestow  a  gift  npon  him  at  a  time 
when  the  son  was  a  Christian,  and  he  [the  son]  afterwards,  preyions  to 
his  father's  death,  became  a  Hussnlman,  all  those  deeds  of  acknowledg- 
ment, gift  or  beqnest  are  void,  the  beqnest  and  the  gift,  becanse  of  the 
son  being  an  heir  at  the  death  of  his  father  as  above  explained  ;  and  the 
acknowledgment,  becanse,  although  the  son  on  accoxmt  of  the  bar  (namely, 
difference  of  religion)  was  not  an  heir  at  the  time  of  making  it  still  the 
cause  of  inheritance  (namely,  consanguinity)  did  then  exist,  which  throws 
an  imputation  on  the  father  as  it  engenders  a  suspicion  that  he  may  have 
made  a  false  declaration  in  order  to  secure  the  descent  of  part  of  his 
fortune  to  his  son.  It  is  different  in  the  case  of  marriage  as  above  stated, 
for  there  the  cause  of  inheritance  (namely,  marriage)  occurred  posterior 
to  the  acknowledgment  and  had  no  existence  previous  thereto,  for  sup- 
posing  the  marriage  to  have  existed  at  the  period  of  making  the 
acknowledgment,  and  that  the  wife,  being  then  a  Christian,  should  after* 
wards,  before  the  husband's  death,  become  a  MusBulman,  in  that  case 
[the  acknowledgment]  would  not  be  valid." 


xni. 
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CHAPTER  XVIII. 


WHAT  MAY  BE  DEVISED. 

Lbctum         Anytliing,  moveable  or   immoveable,    over  which  the 
^^       right  of  property  may  be  exercised  or  which  may  form 
the  subject  of  exchange  or  barter,  or  a  fractional  share 
thereof,  or  the  nsnfract  of  a  thing,  may  be  lawfully  dis- 
posed by  will. 

The  Shar4ya  says  : — "  A  bequest  may  be  either  of  the 

8hiah  La*r.  substance  or  the  usufruct  of  a  thing,  but  with  regard  to 
both,  it  is  indispensable  that  they  are  such  as  can  lawfullj 
be  possessed  or  enjoyed.  Hence  the  bequest  of  wine,  or 
a  hog,  or  of  a  noisy  or  common  dog,  or  of  anything  from 
which  no  benefit  can  be  derived  is  illegal  and  invalid. 
But  the  bequest  of  trained  dogs  used  for  hunting  or 
catching  of  game  or  for  domestic  purposes,  such  as  guard- 
ing houses  and  watching  in  cornfields,  is  lawful." 

A  bequest  remains  valid  and  operative  though  the 
subject-matter  should  undergo  a  change  or  improvement 
after  the  constitution  of  the  will ;  unless  the  alteration 
is  so  substantial  as  to  give  rise  to  the  presumption  tbat 
the  testator,  in  making  such  change  or  improvement, 
intended  revocation. 

In  the  same  way,  the  legatee  bears  any  loss  or  deteri- 
oration to  which  the  property  may  have  been  subjected 
during  the  interval.  Should  any  encumbrance  have  been 
created  by  the  testator  upon  the  property,  the  legatee 
will  receive  it  subject  to  the  same.  Where  a  piece  of 
land  has  been  left  to  a  person  by  wasiut  and  subsequent 
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thereto  a  buflding  is  erected  npon  it  by  the  testator,  the 
rale  is  that  the  land  should,  upon  the  decease  of  the 
testator,  go  to  the  legatee,  and  the  house  to  the  heir ;  both 
being  co-proprietors  with  regard  to  their  respectire  rights. 

If  the  testator,  instead  of  building  on  the  land  be- 
queathed by  him,  pulls  down  the  existing  structures, 
houses,  sheds,  &c.,  the  legatee  will  receive  the  land  devoid 
of  any  erection.  But  if  a  building  is  bequeathed,  and 
is  pulled  down  subsequently  by  the  testator,  the  legacy  is 
adeemed  and  the  vrasiut  becomes  annulled  ipso  faefo,^ 

The  legacy  of  even  a  lawful  object  is  void,  if  it  is  made 
on  condition  that  the  legatee  should  commit  an  unlawful 
act,  for  example,  that  he  should  set  fire  to  any  building 
or  kill  somebody,  or  prevent  a  person  from  going  on  a 
pilgrimage.  When  any  property  forms  the  subject  of 
a  hiba  to  which  operation  baa  been  given  it  cannot  be 
bequeathed. 

A  testator,  as  we  have  pointed  out  before,  has  the 
power  to  dispose  by  wiU  not  more  than  a  third  of  the 
property  belonging  to  him  at  the  time  of  his  death.  This 
is  an  invariable  rale  fixed  by  the  Hadisy  and  there  is  a 
general  consensus  of  opinion  on  the  peint  among  the 
jurists  of  the  various  schools.  The  author  of  the 
Multeka,  the  Hedaya  and  the  Minh&j-ut-T&lebin  have 
laid  down  the  principle  in  distinct  terms,  and  the 
Mohakkik  enunciates  the  rule  as  f  rflows  : — "  Further 
legacies,  whether  of  substance  or  of  usufruct,  are  re- 
stricted to  one-third  of  the  testator's  estate,  and  if  the 
whole  of  his  bequests  should  exceed  that  amount  they 
are  void  as  to  the  excess,  unless  allowed  by  the  heirs. 
The  third  of  a  testator's  property,  and  consequently  the 
extent  to  which  he  may  lawfully  bequeath  out  of  it,  is 
determined  by  its  state  at  the   time  of  his  death,  and 

'  Shar&ya. 
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Lrctueb     not  by  its  state  at  the  time  of  maMiifir  the  will.      So 

XIV. 

'       that  if  a  person,  who  was  in  good  drcnmstances  at  the 

time  of  making  his  will,  should  be  indigent  at  the  time 
of  his  death,  no  regard  is  to  be  paid  to  his  preyions 
wealth  in  determining  the  amount  of  his  valid  beqnests. 
In  like  manner,  if  he  were  poor  at  the  time  of  making 
his  will,  and  has  become  opulent  at  the  time  of  his  death, 
it  is  his  latter  condition,  and  not  the  former,  that  must 
determine  the  legal  amount  of  his  legaciea.''' 

And  these  principles  have  been  repeatedly  affirmed  bj 
the  courts  of  justice  in  this  country.  One  difference, 
however,  between  the  various  schools  is  worthy  of  note* 
Under  the  Hanafi  law,  when  a  man  having  no  heirs,  be- 
queathes his  whole  estate,  the  bequest  is  valid,  and  there 
is  no  need  of  assent  on  the  part  of  the  baii^ulHndl  or 
public  treasury,  though  it  is  the  vUimua  hoBrw.  Accord- 
ing to  the  M&liki  and  the  Sh&fei  doctrines  there  is  no 
power  of  constituting  a  universal  legatee.  Under  the 
Shiah  law  the  rule  is  the  same. 

When  the  bequest  is  of  a  specific  sum  of  money  and 
the  testator  leaves  actual  property  and  outstanding  debts 
due  to  him,  the  legacy  is  to  be  paid  immediately,  if  it  do 
not  exceed  a  third  of  his  assets ;  but  if  it  exceed  a  third, 
one-third  is  to  be  delivered  to  him,  and  as  the  debts  come 
in  he  is  entitled  to  take  a  third  out  of  every  payment 
UBtil  his  legacy  is  paid  in  f  oU.- 

Supposing  the  testator  leaves  two  legacies  to  the  same 

When  two  person,  would  both  of  them  take  effect  ?  Khalil  ibn  Ish&k 

to"Vhr»ame    ^ays  both  legacies  would  take  effect  if  they  are  composed  of 

person.  different  things,  provided  they  do  not  tc^ther  exceed  a 

third  of  the  estate,  but  if  they  are  not  different  either 

MiUki  doo-  in  quantity  or  number,  the  last  legacy  will  take  effect.    So 

1  SharAja,  p.  248. 

•  Badd-ol-MohtAr,  V,  p.  GOO ;  Seo  Appokdiz,  VII. 
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also  the  Alamgiri : — "  When  a  person  haa  said,  '  a  sixth     ^'^JJ^^^ 

of  my  property  to  such  an  one/  and  then  says  at  the  same        

or  a  different  meeting,  *  a  third  of  my  property  to  him,' 
and  the  heirs  consent,  he  is  entitled  to  a  third  of  the 
property,  that  is,  to  no  more  than  a  third,  though  they 
consent,  because  the  sixth  is  comprehended  in  the  third, 
whether  it  precedes  or  follows.  And  if  a  person  should 
say,  *  a  sixth  of  my  property  to  such  an  one'  and  then  say 
at  the  same  or  another  meeting,  '  a  sixth  of  my  property 
to  such  an  one '  he  would  have  only  one-sixth  unless 
there  is  evidence  that  another  sixth  was  intended.*  '* 

If  a  person  were  to  bequeath  a  particular  or  deter- 
minate share  of  his  estate  and  effects,  reference  would  be 
made  to  what  he  leaves  at  his  death,  and  not  to  his  pos- 
session at  the  time  of  the  bequest.  But  where  a  specific 
property  or  a  determinate  share  thereof  is  bequeathed, 
6.  g.y  a  third  of  the  testator's  flock,  and  the  flock  is  destroy- 
ed before  his  death,  the  legacy  falls  to  the  ground.  For, 
where  the  wasiut  was  respecting  a  particular  share  in  a 
particular  flock,  the  non-existence  of  that  flock  destroys 
the  legacy,  even  though  he  may  have  acquired  other 
flocks  afterwards.  But  if  he  was  not  possessed  of  any 
flock  at  the  time  of  the  bequest,  and  subsequently  ac- 
quired one,  according  to  the  approved  doctrines,  the 
legacy  would  take  effect,  for  the  legacy  being  demon- 
strative, effect  should  be  given  to  it  when  the  objects,  from 
which  the  legacy  should  be  paid,  come  into  existence 
after  the  bequest.'  If  the  testator  were,  however,  to  say, 
*^  my  executors  shall  give  to  so  and  so  a  sheep  out  of  my 
property,"  and  there  are  no  sheep  belonging  to  the  testator 
at  the  time  of  his  death,  the  value  of  a  sheep  would  be 
given  to  the  legatee.    But  if  he  had  said,  '^  my  executors 

>  Gomp.  the  Badd,  p.  660. 
»  Ibid, 
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LKi-rrRF     shall  give  Zaid  a  sheep  oat  of  my  flock,"  and  he  died 

without  leaving  any  flock,  the  legacy  woold  be  void.   This 

rule  applies  to  all  kinds  of  property/ 

It  often  happens,  as  pointed  out  already,  that  the  testa- 
tator,  instead  of  leaving  a  legacy  to  a  grandchild,  simply 
provides  by  will  that  he  should  take  a  son's  share  in  his 

'  **  When  a  man  who  bequeathes  a  third  of  his  ptropcrty  has  no  property 
at  the  time  of  the  beqnegt.  the  legntee  is  entitled  to  a  third  of  whateTer 
he  maj  be  possessed  of  at  the  time  of  his  death.  But  if  the  beqnest  be 
•pecitic  or  of  some  particalar  kind  of  property,  as  a  third  of  hia  flocks 
and  they  all  perish  before  his  death,  the  le^^kcy  is  roid  insonrach  that  if 
he  should  afterwards  become  possessed  of  other  flocks,  or  another  specifio 
thing  of  the  same  kind  the  right  of  the  legatee  would  not  attach  to  the 
snltseqnent  aoqnisition,  yet  if  he  had  no  flocks  at  the  date  c^  the  beqnest 
but  afterwards  aoqnires  them  and  then  dies,  the  beqnest  is  Talid.  And  if 
he  should  say  '  a  sheep  from  my  property '  and  have  none,  the  valae  of  m 
sheep  mnst  be  gi«^n.  If  the  bequest  were  only  of  a  sheep  withoiii  tiie 
addition  of  words  referring  it  to  bis  property,  the  bequest,  aooor£ag  to 
some  would  be  Talid,  while  according  to  others  it  would  be  inralid.  But 
if  the  expression  were  '  a  riieep  from  my  flocks  *  and  the  testator  bad  no 
flocks  there  is  no  doubt  that  the  bequest  would  be  Toid.  And  in  Hko 
manner  with  regard  to  other  kinds  of  property  such  as  oows,  rsmeh  and 
the  like.  When  a  person  says,  '  I  have  bequeathed  to  thee  a  sheep  frma 
my  propertr,'  the  bequest  is  not  confined  to  the  sheep,  that  be  may  havo 
at  his  death,  but  applies  to  the  sheep,  that  may  be  among  bis  piopaty 
at  his  death,  and  since  this  is  the  case  if  the  testator  should  afterwards 
die  leaving  property  comprehending  sheep  with  other  things,  the  heirs 
are  at  liberty  to  give  one  of  the  sheep  or  its  ralne.  There  is  nothing  In 
the  books  as  to  the  sheep's  being  of  the  best,  worst  or  medinm  quality, 
but  aocording  to  a  report  of  Hnsn-bin-Ziad.  the  companions  (of  the  Pro- 
phet )  were  of  opinion  that  the  heirs  might  in  such  a  case  either  gire  a 
sheep  of  medium  quality  or  its  Talne.  When  a  person  says, '  Ify  roan 
Turkish  horse  is  a  beqnest  to  such  an  one,  *  these  words  are  held  to  refer 
to  a  hone  then  in  his  possession,  not  to  one  which  he  may  afterwaids 
acquire.  80  also,  if  the  expressions  were  '  my  blind  slave  csr  my  Sindian 
or  Abyssinian  slave* ;  while  if  the  terms  of  the  beqnest  w^ere  only '  my  ^sve 
to  snch  sn  one'  or  'my  Turkish  horse  to  such  an  one*  witbovt  foribcr 
addition  or  qualification  it  would  incJuds  his  pruyeity,  at  the  time  and 
kis  subsequent  acquisitions.** 

**  When  a  person  says, '  This  oowfor  sndi  an  onei,'  aoooiding  to  AM  Kwr 
the  beirs  would  have  no  right  to  give  its  value,  but  if  it  wen 
to  the  poor  it  would  be  lawful  for  them  to  bestow  its  valne  i 
BaillM>,  p  646. 
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inheritance.     Supposing  then  the  testator  leaves  a  son    ^*^][^*" 

as  his  only  heir,  and  the  son  consents,  the  inheritance        

will  be  divided  between  him  and  the  grandson  equally ; 
otherwise  the  legatee  would  take  one-third  and  the  son 
two-thirds.  But  if  there  be  two  sons,  the  assent  of  the 
sons  is  not  necessary,  and  the  property  is  divided  in  equal 
shares  among  the  sons  and  the  grandson.  Similarly,  if 
there  be  four  sons  and  a  grandson,  and  the  testator  leave 
a  son's  share  to  the  grandson,  he  takes  a  fifth.  If  a 
testator  leave  a  wife,  two  sons  and  a  daughter,  and  a 
grandson  by  a  predeceased  son,  and  will  that  the  grand- 
son should  take  a  son's  share  in  his  inheritance,  the 
division  would  be  made  in  the  following  way : — 

Wife  =  i 
Daughter  =  i 
Each  son  =  i 
Grandson  =  ^ 
If  there  had  been  only  one  son,  the  wife  would  have  taken 

=  tV 
Son  =  A 
Daughter  =  -A 
Grandson  :=  ^ 


Total  =  II  =  1. 


We  have  seen,  already,  that  when  there  are  several  Snnni  Law. 
legacies,  all  of  the  same  degree  of  importance,  which 
together  exceed  a  third,  according  to  the  Sunni  Law, 
all  of  them  suffer  a  proportionate  abatement.  This  is 
a  general  rule,  subject  however,  to  the  exception  that 
when  the  bequests  are  for  the  accomplishment  of  religious 
duties  or  pious  purposes,  they  must  be  given  effect  to  in 
their  entirety  in  the  following  order : — 
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^vT^'  (1)  for  purification ; 
(2)  for  prayers  ; 

(3)  for  alms ; 

(4)  for  fasting;  and 

(5)  for  pilgrimage. 

This  exception  applies  equally  to  works  of  a  religious 
and  pious  character,  though  not  of  the  same  degree  of 
importance  as  the  fundamental  religious  practices.  These 
works  have  to  be  carried  into  effect  before  the  payment 
of  legacies  to  individuals,  and  they  are  classified  as  fol- 
lows : — 

(1)  Ransoming  of  prisoners. 

(2)  Emancipation  of  slaves  to  whom  freedom  has  been 
promised  by  the  testator. 

(3)  The  payment  of  the  dower  due  to  the  woman  whom 
the  testator  marries  in  his  last  illness  and  consummates 
the  marriage. 

(4)  The  payment  of  the  zahdt, 

(5)  The  payment  of  the  zakdiri-fitr  and  mtzKa  (td  and 
Bairam  festivals). 

(6)  The  expiation  for  zihdr. 

(7)  The  expiation  due  for  a  vow. 

(8)  Expiation  due  for  the  non-observance  of  the  obli- 
gatory fast. 

(9)  Emancipation  of  slaves. 

(10)  Performance  of  the  non- obligatory  pilgrimage. 

The  Badd-ul-Muhtdx  ha.8  the  following  on  this  sub- 
ject : — ^It  should  be  remembered  that  bequests  are  neces- 
sarily of  two  kinds,  either  entirely  in  favour  of  Almighty 
God,  or  for  His  servants,  or  for  both  jointly,  and  it  is  laid 
down  that  bequests  in  favour  of  Almighty  God  should 
have  precedence  over  all  others,  for  the  legatee  is  One,  but 
when  the  legatees  are  several,  there  is  no  precedence  for 
one  over  the  other.    Therefore,  when  a  bequest  is  for 
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homan  beings,  no  legatee  can  be  preferred  over  another. 
For  example,  if  a  person  make  a  beqaest  of  one-third 
to  one  person,  and  then  to  another,  both  bequests  would 
take  effect,  unless  it  is  distinctly  specified  that  either  of 
them  ha«  preference  over  the  other,  or  where  it  is  a  muhd- 
hdt  or  emancipation.  But  when  a  bequest  is  in  favour  of 
Almighty  God,  if  all  the  directions  are  (1)  for  the  per- 
formance of  that  which  is  farz  (absolutely  obligatory 
duties)  as  zakdt  or  fiajj;  (2)  or  for  the  performance  of 
duties  which  are  simply  obligatory,  such  as  the  payment 
of  expiations,  fulfilment  of  vows,  the  Fitr  alms;  (3) 
or  for  the  performance  of  naJUaty  such  as  non-obligatory 
pilgrimage  and  alms  to  the  poor, — ^then  commencement 
should  be  made  with  that  which  the  testator  directed  should 
be  performed  first ;  but  if  they  are  all  mixed  together,  then 
commencement  should  be  made  with  those  which  are  abso- 
lutely obligatory,  whether  the  testator  mentioned  them  first 
or  not ;  then  with  the  wdjibdty  the  simply  obligatory,  and  the 
third  will  be  applied  proportionately  in  fulfilment  of  the 

testator's  last  wishes Consequently,  if  a  man  were  to 

Bay  that  a  third  of  his  property  should  be  applied  to 
defray  the  expenses  of  fiajjy  zaJcdty  expiations  and  of  Zaid 
the  third  wiU  be  divided  into  four  shares,  Zaid  will  get 
one  share  and  the  remaining  three  shares  will  he  appUed 
to  the  three  purposes  respectively.  But  if  the  person 
for  whom  the  legacy  is  intended  is  not  specified  such  as 
the  poor,  there  will  not  be  a  division  into  four  shares 
for  all  belongs  to  God,  and  the  most  obligatory  duties 
will  be  discharged  first.*     According  to  the  Shiah  law 

1  See  the  Alamgiri,  VI,  pp.  177-178,  where  alio  the  qaestion  is  fallj 
disooBsed.  "  When  the  legacies  have  been  added  np,"  says  the  FatAwa-i- 
Alamgiri,  "  and  the  third  of  the  estate  is  sufficient  to  meet  them  all,  they 
are  all  to  be  paid  oat  of  it,  whether  they  be  bequests  to  Almighty  God  or 
to  mankind.  By  beqnests  to  Almighty  God  are  to  be  onderstood  '  bequests 
of  approach/  or  which  are  the  means  of  drawing  nigh  to  Him,  snch  as  the 
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^^v**     "  when  a  person  has  bequeathed  property  for  the  per- 
formance  of  certain  duties  some  of  which  were  incum- 

obligatorj  hajj  or  pflgrimage  to  Mecca,  the  zaJc/ity  fasting,  prayers,  expia- 
tions, TOWS,  aadkat'iU  fir  and  uzzha  non-obligatory  hajj  and  fasts,  the 
erection  of  mnsjids  and  the  like.    And  by  beqnests  to  mankind  are  to  be 
nnderstood,  snch  as  bequests  to  Zaid,  Bakr  and  KhAlid.     All  the  legacies 
are  to  be  paid  in  like  manner,  when,  though  the   third  of  the  estate  is 
sufficient  to  meet  them,  they  are  allowed  by  the  heirs.    If  the  third  of  the 
estate  be  insufficient  to  meet  all  the  legacies  and  they  are  not  allowed  by 
the  heirs,  then  it  is  to  be  considered  whether  they  all  be  to  Almighty  God 
or  all  to  mankind  or  some  be  of  one  class  and  some  of  the  other.     If  they 
are  all  to  Almighty  God,  then  it  is  further  to  be  considered  either  whether 
they  aU/urdtz,  [that  is,  obligatory  duties],  or  irdjt&dt,  [that  is,  things  which 
though  not  actually  obligatory  are  yet  incumbent],  or  [nawdfil  which  are 
voluntarily  assumed  obligations],  or  whether  they  are  partly  of  one  kind 
and  partly  of  another.     When  they  are  all  equally  prescribed  or  appointed 
duties,  beginning  is  to  be  made  with  that  which  the  testator  began 
with ;  when  the  bequest  is  for  hajj  and  gakAty  a  commencement  is  to 
be  made  with  the  former  though  it  were  verbally  last.    It  has  been 
said  with  regard  to  hajj  and  takdt  that  they  both  take  precedence 
of    expiations,    and     expiations    take     precedence   of  the     tadkat-i-JUr 
(or  alms  of  the  fitr)  and  these  of  sacrifices,  though  sacrifices  are  also 
v)djih  [or  necessary]  according  to  us.      With    regard  to  the   alms  in 
question  all  are  agreed  that  they  are  wdjibAt,    but  whether  sacnfioei 
be  so  is  a  point  that  is  still  within  the  province  of  ijHhdd  or  juridical 
discussion  and  what  all  are  agreed  about  is  still  stronger.   Thus,  also,  the 
alms  of  the  Jltr  are  preferred  to  expiation  of  the  fitr  in  the  month  of 
Bamsan.    And  it  has  been  said  that  the  former  have  also  precedence  of 
vows,  and  vows  of  sacrifices,  and  these  of  navfdfil  or  voluntary  obligations. 
In  all  this  that  has  been  said  it  is  assumed  that  there  are  no  legacies  of 
emancipation  to  take  effect  at  once  during  death-sickness  and  no  eman- 
cipation dependent  on  death,  which  is  tudbtr.    If  there  be  any  such  they 
have  preference,  for  these  emancipations  do  not  admit  of  being  revoked, 
and  are  therefore   stronger  and   entitled  to  preference.    A  bequest  of 
emancipation,  if  it  be  wdjib  or  necessary  as  an  expiation,   is  Uke   other 
expiations  of  which  we  have   spoken  already,  but  if  they  are  not  wdjib 
their  effect  is  like  that  of  spontaneous  bequests  to  the  poor,  the  building 
of  mnsjids,  voluntary  pilgrimage  and  the  like." 

"  When  the  legacies  are  partly  to  Almighty  Gk>d  and  partly  to  mankind, 
as  for  instance,  to  a  class  of  persons,  the  portion  of  the  latter  is  to  be 
taken  out  of  the  third  and  to  be  divided  among  them  without  preference 
of  any  over  the  others  and  with  regard  to  the  portion  of  Almighty  God 
it  is  to  be  applied  first  tofurdiz,  next  to  wdjibdt  and  then  to  nawdJU,  And 
if  with  the  legacies  to  Almighty  Grod  there  is  a  legacy  to  one  person  in 
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bent  on  the  testator  and  others  only  discretionary,  they  are  ^^^J^*" 
all  to  be  carried  into  effect  if  a  third  of  his  estate  be 
sufficient  for  the  purpose."  If  the  third  be  not  sufficient 
and  the  heirs  should  refuse  their  consent,  those  duties  that 
were  incumbent  on  the  testator  must  first  be  discharged 
out  of  the  general  mass  of  his  estate  and  then  the  others 
out  of  a  third  of  what  remains,  beginning  with  the  first 
mentioned  by  the  testator  and  so  on  in  order.  It  none  of 
the  duties  are  of  an  incumbent  nature  but  merely  op- 
tional, they  can  take  effect  only  to  the  extent  of  a  third 
of  the  estate,  and  are  to  be  discharged  beginning  with  the 
first  mentioned  by  the  testator  and  so  on  in  order  until 
the  third  is  exhausted. 

particnlar,  eacli  of  the  kinds  of  approach  is  to  be  treated  as  single.  Thas 
if  one  were  to  say,  *  A  third  of  mj  property  in  hajjy  zakd.ty  expiations  and 
to  Zaid/  the  third  would  be  divided  into  fonr  portions — one  for  Zaid,  one 
for  hajjy  one  for  zak6,t  and  one  for  expiations." 

"  When  all  the  legacies  are  to  mankind,  preference  is  to  be  given  to  the 
strongest,  so  that  if  there  be  among  them  an  emancipation  to  take  effect 
immediately,  it  is  to  have  the  precedence ;  bnt  if  all  are  equal  in  strength, 
each  is  to  rank  for  its  amount  against  the  third  of  the  property  without 
any  regard  to  the  order  in  which  they  may  have  been  mentioned  by  the 
deceased." 
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CHAPTER  XIX. 


Section  I. 

THE  LEGAL  EFFECT  OF  A  WASITJT. 

LncTUBE  Wasiut  is  defined  as  the  conferment  of  a  right  of 
.*  property  {tamlik)  in  a  specific  thing  or  in  a  profit  or  advan- 
tage, to  take  effect  after  the  death  of  the  testator.  **  It 
is  proper  for  a  man  to  make  a  will  when  there  is  no  right 
against  him  on  the  part  of  Almighty  God,  but  it  is  an 
incumbent  duty  to  do  so  when  there  is  such  a  right,  as 
for  instance,  when  he  has  omitted  to  pay  his  zakdtj  or 
to  fast,  or  to  perform  the  hajj  or  pilgrimage  to  Mecca,  or 
to  say  the  prescribed  prayers.'* 

Any  expression  which  signifies  the  intention  of  the 
testator  is  sufficient  for  the  purpose  of  constituting  a 
bequest.  Examples  of  this  are  given  in  detail  in  the 
Alamgiri*  :— 

"  When  a  person  has  said,  *  this  my  slave  to  such  an 
one,  and  this  my  mansion  to  such  an  one,*  without  using 
the  word  bequest,  and  there  is  no  mention  of  bequests 
nor  of  the  words  *  after  my  death,'  the  expressions  con- 
stitute a  gift  both  by  analogy  and  on  a  favourable  con- 
struction, and  if  possession  be  taken  during  the  life  of  the 
donor  the  gift  is  valid,  but  if  possession  is  not  taken  of 
it  tiU  after  his  death  the  gift  is  void.  If  a  person  should 
say,  *  I  have  bequeathed  that  a  third  of  my  mansion  be 
given  to  such  an  one  after  my  death,'  this  is  a  bequest 

■  Alamgiri,  VI,  p.  145, 
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and  possession   during  the  lifetime  of  the    testator    is  ^^Z"^" 

xLX  V  • 

unnecessary.     So  also  when  one,  whether  in  sickness  or       

in  health,  has  said,  ^  if  any  event  should  happen  to  me, 
then  such  thing  to  such  person '  this  is  a  legacy,  death 
being  understood  by  *  us,'  as  the  event  alluded  to.  So 
also  if  he  should  say,  '  to  such  an  one  a  thousand  dirhems 
from  my  third,'  this  would  be  a  bequest  though  no  allusion 
is  made  to  death.  But  if  the  words  were  '  to  such  an 
one  from  my  property,'  or  *  from  the  half '  or  *  the  fourth 
of  my  property,'  they  would  be  of  no  effect  unless  uttered 
in  connection  with  bequests  in  which  case  they  would 
constitute  a  legacy.  When  a  person  has  said,  ^  if  I  die 
on  this  my  journey,  to  such  an  one  there  is  against 
me  a  debt  of  a  thousand  dirhems,'  it  is  a  bequest  out  of 
his  third." 

Under  the  Shiah  law  there  are  certain  rules  relative     ghjah  law. 
to  ambiguous  legacies,   which  are  deserving  of  notice,  ^^^^f^ous 
though  in  their  application  they   will  need  some  modi- 
fication in  view  of   the  different  conditions  of   society 
prevailing  in  our  time  :— 

^*  When  a  person  has  bequeathed  a  juzz,  or  part  of  his 
property,  there  are  two  traditions  as  to  the  proper  inter- 
pretation of  his  words.  Of  these,  the  most  authentic 
assigns  a  tenth  of  the  testator's  estate  to  the  legatee ; 
but  according  to  the  other,  he  should  receive  only  a 
seventh  of  the  third.  If,  again,  he  should  bequeath  a 
"  saham^^  or  share,  the  proper  interpretation  is  an  eighth ; 
while  if  it  were  a  «Aat,  or  a  thing,  it  should  be  interpreted 
as  meaning  a  sixth." 

*^  If  a  person  should  make  a  bequest  for  several  pur- 
poses, of  which  the  executor  has  forgotten  one  or  more,  he 
should  dispose  of  it  in  some  good  or  proper  way,  although 
some  of  our  lawyers  have  expressed  an  opinion  that  it 
should  fall  back  into  the  deceased's  inheritance." 
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^  yTv*'         "  ^^  ^  person  should  bequeath  a  particular  sword  which 

is  in  a  scabbard,  the  scabbard  and  mounting  or  ornaments 

are  included  in  the  bequest.  In  like  manner,  if  a  person 
should  bequeath  a  box  containing  clothes,  or  a  boat  or 
vessel  which  has  merchandise  on  board,  or  a  bag  con- 
taining linen,  in  all  these  cases,  the  things  actually 
bequeathed,  and  the  other  things  contained  in  them,  are 
included  in  the  legacy.  Some  jurists,  however,  hold 
another  view,  though  it  does  not  deserve  much  con- 
sideration." 

*^  If  a  person  should  make  a  will  excluding  some  of  his 
children  from  their  share  in  his  succession,  the  exclusion 
is  not  valid.  But  whether  his  words  are  to  be  treated  as 
entirely  inoperative  is  a  question  on  which  there  are  two 
opinions.  According  to  one  of  these,  they  are  quite  futile 
and  of  no  efficacy  whatever ;  but,  according  to  the  other, 
the  same  effect  should  be  given  to  them  as  in  the  case  of 
the  bequest  of  the  whole  of  a'person's  estate  to  a  stranger, 
excluding  his  heirs,  when  the  bequest  is  valid  as  far  as 
a  third  of  his  property,  and  the  heirs  have  their  legal 
portion  the  remaining  two-thirds.  The  first  opinion, 
however,  appears  to  be  better  founded  in  law,  though  the 
other  is  supported  by  a  tradition  which  is  now  rejected." 

^'  If  a  person  should  make  a  bequest  in  terms  so  ambi- 
guous that  the  law  affords  no  interpretation  of  them,  it 
must  be  left  to  the  heir  to  explain  them  as  he  may  think 
proper." 

^'  It  is  preferable  that  legacies  should  be  kept  below  a 
third  of  the  testator's  property,  and  consequently  the  be- 
quest of  a  fourth  is  better  than  that  of  a  third  and  of  a 
fifth  better  than  of  a  fourth." 

"  In  cases  of  ambiguous  legacies,  like  the  preceding,  if 
the  legatee  should  demand  any  particular  thing  as  being 
conveyed  in  the  testator's  meaning,  the  statement  of  the 
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heir  would  be  preferred.    If  the  legatee  should  still  insist     I'^J^* 

upon  it,  the  heir  would  be  required  to  confirm  his  state-        

ment  by  his  oath  not  otherwise.*' 


Section  II. 

THE  EEVOCATION  OF  WILLS. 

A  will  is  essentially  revocable  in  its  nature.     It  may     Revocation 
be  revoked  at  any  time,  even  during  the  last  illness  of  the  ®'  ^'^^^* 
testator. 

Bevocation  may  be  either  express  or  implied,  made  either 
directly  or  indirectly.  It  is  express  when  the  testator  re- 
vokes the  wasiut  in  express  terms.  It  is  implied  or  in- 
direct when  the  testator  indicates  by  his  conduct  or  his 
subsequent  acts  that  he  does  not  intend  to  maintain 
the  legacy.^  "  Every  act  the  effect  of  which  is  to  ex- 
tinguish the  proprietary  right  in  any  property,  when 
committed  by  a  testator  in  respect  of  the  subject  of  a 
bequest,  causes  revocation ;  and  in  like  manner  every  act 
of  the  testator  which  occasions  an  addition  to  the  subject 
of  a  bequest,  when  it  cannot  be  delivered  without  the 
addition,  has  the  effect  of  revoking  it;  similarly  any 
disposition  subsequently  made  to  which  operation  is  g^ven 
has  also  that  effect."* 

As  regards  the  mode  and  capability  of  revocation,  be-     The  differ- 

quests  are  usually  divided  into  four  categories  ;  the  first  ^ich  revoca- 
tion may  bo 

*  Sometimes  the  attempt  to  convey  may  have  the  e£fect  of  revoking  a 
devise  though  owing  to  some  want  of  formality  the  conveyance  itself 
may  not  take  effect.  Bat  where  the  conveyance  is  initially  invalid,  for 
example,  when  it  has  been  executed  by  a  person  who  was  under  an  incapa- 
city it  will  not  act  as  a  revocation. 

>  Alamgiri,  VI,  p.  143 ;  BaiUie,  p.  628 ;  Badd-nl-Hoht&r,  V,  p.  647. 
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LucTURB     can  be  revoked  either  in  express  terms  or  by  implication, 

.'       i.  e.,  by  conduct.     The  second  kind  may  be  revoked  only 

by  express  words.  The  third  by  condact  only ;  and  the 
fourth  cannot  be  revoked  at  all.  The  first  kind  of  be- 
quests consists  of  specific  legacies  which  can  be  revoked 
by  an  express  declaration  of  the  testator  to  that  effect,  or 
by  his  selling  or  transferring  the  subject  of  the  bequest 
in  such  a  maimer  as  to  place  it  beyond  his  power  to  can- 
cel or  reverse  the  transfer.  The  second  kind  of  bequest 
is  where  the  testator  bequeathes  a  third  or  fourth  share 
of  his  property  to  any  person.  In  such  a  case,  the  lega- 
tee is  entitled  to  that  particular  share  in  any  property 
which  might  be  left  by  the  testator  at  the  time  of  his 
death,  and  consequently  unless  a  revocation  of  the  be- 
quest is  made  in  express  terms,  the  legacy  will  take  effect. 
The  third  kind  of  bequest  is  qualified  emancipation  which, 
can  be  withdrawn  only  by  express  conduct.  The  fourth 
kind  of  wasiuty  which  cannot  be  cancelled  either  expressly 
or  impliedly,  is  absolute  emancipation. 

Accoi'ding  to  Abu  Hanif  a,  whose  opinion  is  law,  a  mere 
change  in  the  shape  of  an  article  effected  at  the  instance  of 
the  testator  does  not  amount  to  a  revocation.  For  exam- 
ple, if  a  person  were  to  bequeath  to  another  a  piece  of 
silver  which  he  subsequently  made  into  a  ring,  this  is  not 
a  revocation  of  the  bequest  according  to  Ab&  Hanifa, 
though  according  to  Abu  Yusuf  and  apparently  Moham- 
med it  would  be  so.  If  a  person  should  sell  a  specific 
thing  which  he  had  bequeathed  and  then  repurchase  it, 
or  make  a  present  of  it  and  then  revoke  the  gift  the  be- 
quest would  continue  valid.  "The  slaughter  of  a  be- 
queathed sheep  is  the  revocation  of  a  bequest  of  it,  but 
the  washing  of  a  bequeathed  garment  is  not  so.*'  The 
mere  denial  of  a  bequest  does  not,  according  to  Abii 
Yusuf,  amount  to  a  revocation,  but  Mohammed  holds  a 
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different  view.    If  the  testator  were  to  say  the  legacy     Lkctube 
left  by  him  to  A  or  B  was  void,  it  would  have  the  effect  of        _ 
revoking  the  will  though  it  would  not  be  so,  if  he  merely 
said  it  was  unlawful  (hardm)  or  usurious. 

If  a  testator  were  to  devise  a  specific  thing  to  A.  and 
afterwards  to  B.,  the  subsequent  devise  does  not  neces- 
sarily avoid  the  first.  If  it  appears  from  the  phraseology 
used  or  otherwise,  that  the  intention  of  the  testator 
was  to  give  the  subject  of  the  bequest  to  both  legatees 
jointly,  effect  will  be  given  to  such  intention.^  But  if  it 
appears  that  the  intention  was  to  give  the  legacy  to  the 
second  legatee  by  cancelling  the  first  bequest,  it  would 
amount  to  revocation.  The  general  rule,  however,  is  that 
the  last  legacy  takes  effect.^ 

If  the  second  legatee  were  dead  at  the  time  when  the 
subsequent  bequest  was  purported  to  be  made,  the  first 
bequest  would  remain  valid  by  reason  of  the  second 
being  void,  while  if  the  second  person  were  living  at  the 
time  when  the  bequest  was  made  and  should  subsequently 
die  before  the  testator,  both  legacies  would  be  void  and  the 
subject  of  the  bequest  would  revert  to  the  heirs  of  the 
testator. 

Under  the  Blanafi  law  the  pledging  of  a  property  will 
not  avoid  the  bequest,^  for  it  does  not  extinguish  the 
right  of  the  proprietor  in  the  subject  of  the  pledge; 
the  right  of  the  testator  to  redeem  would  devolve  on  his 
death  to  the  legatee ;  in  other  words  the  legatee  takes  the 
devised  property  cvmi  onere.^   But  the  testator  may,  whilst 

'  Alamg^ri,  VI,  p.  144. 

«  Badd-iil-MubtAr,  V,  pp.  667,  658. 

'  According  to  the  Alamgiri  the  pledge  of  a  slave  already  beqaoathed 
amounts  to  a  revocation  ;  bat  tliis  effect  is  restricted  to  the  special 
kinds  of  property  analogous  to  the  property  referred  to  here. 

*  This  is  different  from  the  English  law  when  the  legatee,  unless  a  con- 
trary intention  appeared,  was  entitled  to  have  the  estate  disencumbered 
out  of  the  personal  estate  of  the  testator  not  specifically  bequeathed. 
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Lkcttre     creating  the  mortgage,  use  terms  expressly  from  which 

^*       a    distinct    revocation  of    the  previous  devise  may  be 

clear. 

If  one  should  beqaeath  a  mansion  and  then  white-wash 
it  or  pnll  it  down,  that  would  not  amount  to  a  revoca- 
tion, but  if  he  were  to  plaster  it  over  with  earth,  that 
would  be  a  revocation  if  done  "  largely."  If  he  should  be- 
queath land  and  sow  it  with  vegetables  that  would  not  be 
a  revocation,  while  if  he  makes  a  vineyard  of  it  or  plants 
trees  on  it,  the  bequest  would  be  revoked  according  to 
Kazi  Khan.i 
Similarly,  under  the  M&liki  and  Sh&fei  law,  among  the 
Shiah  doc-  yarious  acts  bv  which  a  wdsiut  is  indirectly  revoked  are 

trmos. 

the  sale  and  gift  of  the  subject  of  the  bequest. 

The  Mohakkik   gives  the    Shiah  principles  in  these 
terms : — 

^'  A  wdsiut  is  an  aJcd  jdiz  on  the  part  of  the  testator 
whether  it  be  [the  bequest]  of  property  or  the  nomina- 
tion of  a  wali  ;  and  it  may  be  revoked  during  his  lifetime 
either  by  express  language  or  by  any  act  which  ignores  or 
contradicts  the  wasiuL  Thus,  if  the  testator  should  sell 
the  subject  of  the  bequest  or  by  another  will  direct  it  to 
be  sold  or  should  bestow  it  in  gift  putting  the  donee  in 
possession  of  it  or  should  pledge  it,  every  such  act  would 
amount  to  a  revocation.  In  like  manner,  if  he  should 
make  such  a  use  of  it  that  it  could  no  longer  be  called  by 
the  same  name ;  as  for  instance,  if  he  had  made  a  bequest 
of  grain  and  afterwards  ground  it  into  flour  or  meal,  or  a 
bequest  of  flour  or  meal  and  then  converted  it  into  leaven 
or  bread,  this  would  be  a  revocation  of  the  bequest.  Fur- 
ther, if  a  person  should  bequeath  a  quantity  of  oil  and 
afterwards  mix  it  with  some  of  a  better  quality,  or  of 
grain  and  then  mix  it  with  some  of  another  species  so  as 

*  Seo  Appendix  YIII. 
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to  remove  the  possibility  of  distinguishing  and  separating     Lkcturi 

one  from  the  other,  that  likewise  would  be  equivalent  to        .' 

a  retractation  of  the  bequest.  Whereas  if  he  should 
make  a  bequest  of  bread  and  subsequently  break  it  into 
crumbs  there  would  be  no  revocation  of  the  legacy. "  i 

The  validity  of  a  wasiut  is  submitted  to  another  for-  The  accep- 
mality,  namely,  the  implied  or  express  acceptance  of  the  legacy. 
wasiut  by  the  legatee.  "  The  acceptance  of  a  bequest," 
says  the  Mdliki  lawyer,  "  is  a  necessary  condition  ;"  and 
the  Hanafl  jurist  lays  down  that  ^^  in  default  of  acceptance 
a  wasiut  is  null."  Similarly,  under  the  Shiah  Law  the 
acceptance  of  the  legatee  is  required  to  vest  the  legacy 
in  him.  But  there  is  considerable  divergence  between 
the  Shiah  school  on  one  side  and  the  Hanafi  on  the  other 
regarding  the  period  when  the  acceptance  should  be 
made. 

According  to  the  Shiah  doctrines  an  acceptance  before  Shiah 
the  death  of  the  testator  is  lawful,  though  it  is  discre- 
tionary with  the  legatee.  An  acceptance  after  the  testa- 
tor's death  is  conclusive,  even  though  it  should  be  delayed 
for  some  time  after  the  occurrence  of  that  event,  provided 
there  was  no  rejection  on  the  part  of  the  legatee  after  the 
testator's  decease  and  before  acceptance.  But  when  the 
rejection  was  during  the  lifetime  of  the  testator,  the  legacy 
may  still  be  accepted  after  his  death,  as  such  a  rejection 
has  no  effect  in  law.  But  if  rejected  after  his  death 
without  having  been  accepted,  the  legacy  is  cancelled.  A 
wasiut  would  similarly  be  cancelled  if  rejected  by  the 
legatee  even  though  possession  had  been  actually  taken, 
provided  there  was  no  acceptance.  Where  there  has 
been  no  possession,  but  the  legacy  is  rejected  after  the 
testator's  death  as  well  as  the  legatee's  prior  acceptance, 
it  is  cancelled,   according  to  some  of  the  jurists,  while 

»  SharAya,  p.  247. 
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others  maintain  that  it  is  not,  and  this  opinion  is  more 
approved.  If,  however,  there  has  been  both  acceptance 
and  possession  and  the  legacy  is  subsequently  rejected, 
there  is  no  doubt  that  the  rejection  is  ineffectual  and 
the  legacy  is  not  cancelled  according  to  all  the  jurists, 
because  the  right  of  property  has  then  become  already 
established  in  the  legatee. 

If  a  legatee  should  reject  part  of  a  bequest  and  accept 
the  remainder,  such  partial  acceptance  would  be  valid  and 
his  right  established  to  that  extent.  If  a  legatee  should 
die  before  acceptance,  his  heirs  take  his  place  and  may 
accept  the  bequest.^ 

According  to  the  Hanafi  Law  an  acceptance  before  the 
death  of  the  testator  is  of  no  effect.  The  bequest  may  be 
accepted  either  expressly  or  by  implication.  K  the  legatee 
died  before  expressing  either  rejection  or  acceptance  of  the 
bequest,  his  death  becomes,  and  would  be  presumed  to 
amount  to,  an  acceptance  and  his  heirs  would  inherit 
the  legacy.  There  is  this  difference  between  a  testate  and 
intestate  succession, — ^that  an  heir  enters  upon  the  posses- 
sion of  inherited  property  without  acceptance,  but  a  legatee 
does  not  enter  upon  the  possession  of  bequeathed  property 
without  acceptance.  The  acceptance  of  a  bequest  must 
be  made  after  the  death  of  the  testator  insomuch  that  if 
it  be  accepted  or  rejected  during  his  life  either  act  is 
void  and  the  rejector  is  still  at  liberty  to  accept  after  the 
testator's  death. 

The  legal  effect  of  a  bequest  is  to  confer  on  the  legatee 
a  new  right  of  property  in  the  same  way  as  in  the  case  of  a 
gift,  and  the  bequest  becomes  vested  in  him  by  acceptance, 
so  that  if  he  accept  after  the  death  of  the  testator  his 
ownership  of  the  thing  bequeathed  is  established,  whether 
he  take  possession  of  it  or  not ;  and  if  he  rejects  the  be- 

^  Jaw&hir-ul-KaUin. 
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quest  it  is  cancelled.    But  when  a  bequest  is  made  to     ^^J^* 

a  body  of  people  such  as  the  poor,  or  is  in  favour  of  a       

religious  or  pious  purpose,  the  acceptance  of  the  legatee 
is  presumed. 


Section  III. 


TKE  WASIUT  or  USUFRUCT  Or  LANDS, 
GARDENS,  HOUSES,  TREES,  &c.i 

As  pointed  out  already  there  is  no  rule  against  perpe- 
tuities under  the  Mahommedan  Law.  So  long  as  com- 
mencement is  made,  in  the  case  of  a  settlement  or  devise, 
with  a  life  in  being,  it  is  not  necessary  that  the  persons 
who  take  the  remainder  should  be  in  existence. 

Accordingly,  one  may  lawfully  bequeath  to  another,  for 
a  limited  period  or  in  perpetuity,  the  produce  (ghaUat)^  of 
lands  and  gardens,  the  rent  or  occupancy  of  a  house,  the 
use  of  animals  or  trees,  the  service  or  earnings  of  a  slave, 
&c. 

If  the  term  for  which  the  bequest  is  made  is  indefinite, 
it  will  be  regarded  as  made  in  perpetuity.* 

The  effect  of  such  a  bequest  is  to  detain  the  subject 
thereof  in  the  ownership  of  the  testator's  heirs  and 
to  give  to  the  legatee  only  the  right  to  take  its  profits 

^  The  title  of  this  chapter  in  the  Alamg^  (Vol.  YI,  188),  furnishes  a 
sufficient  indication  to  the  scope  of  the  provisions  of  the  Arabian  Law 
regarding  the  beqnests  of  usuf  met : 

dU  J  t:,\j^\  *li  J  AxAjJt  *J^  9  iz*^h  i*J.i^fj  (f^^^^'j  *i*^f  4^ 

See  also,  Badd-nl-Mnht&r,  V,  p.  678. 

»  Radd-nl-Mnht4r,  V,  p.  677.  See  also  4  Hed.  Ch.  V,  Bk.  II,  p.  527  j 
the  term  g7^a^lat  is  a  generic  expression  and  inclades  produce,  rent, 
income,  profits  of  all  kinds,  the  service  of  slaves,  &g.  ;  JAma-al-Lnghat. 

•  Eodd-ul-MnhtAr,  V,  p.  679. 
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LcrrrRE  «  in  the  same  way  as  a  person  in  whose  favour  a  toaJefhss 
.~^       been  made." 

The  bequest  may  be  for  a  particular  year,  e.  g,,  the 
year  of  the  Hegira  4G0.  If  the  year  is  past  at  the  time 
of  the  testator's  death,  the  bequest  is  void.  If  a  portion 
only  of  the  year  has  expired,  it  will  take  effect  with  respect 
to  the  unexpired  portion. 

If  the  subject  of  the  bequest  falls  within  the  third  of 
the  testator's  estate,  its  usufruct  will  be  given  to  the 
legatee,  in  accordance  with  the  use  thereof  provided  in 
the  wasiut.  For  example,  if  the  bequest  is  of  the  right  of 
occupancy  of  a  house,  and  the  house  falls  within  the  dis- 
posible  one-third,  it  will  be  made  over  to  the  legatee  for 
use  and  occupation.'  If  the  rents  and  profits  of  the  house 
alone  are  bequeathed,  the  legatee  will  get  the  same  but 
will  not  be  entitled  to  occupy  it.  If  the  subject  of  the 
bequest  exceeds  the  third,  the  legatee  will  get  the  benefit 
of  that  portion  which  js  covered  by  the  third.  Where 
the  bequest  is  of  the  use  of  some  property  which  is  in  its 
nature  impartible,  the  legatee  will  have  the  right  to  its 
service  or  use  for  one  period  and  the  heirs  for  double 
that  period.  The  example  given  in  the  Alamgiri  of  a 
slave  explains  this  principle  thoroughly  : — 

**  If  the  slave  does  not  come  within  a  third  <rf  the  pro- 
perty be  is  to  serve  the  legatee  for  one  day  and  the  heirs 
for  two  days  alternately,  until  the  completion  of  the  year, 
and  when  it  has  been  completed  he  is  finally  to  be  deli- 
vered up  to  the  heirs.  If  one  year  in  particular  be  speci- 
fied and  the  slave  falls  within  a  third  of  the  property,  or 
the  legacy  is  allowed  by  the  heirs,  he  is  to  be  delivered  up 
to  the  legatee  to  serve  him  for  a  whole  year  and  then  to 

1  Similarlj  if  the  vfasiut  is  of  the  Beirioe  of  a  elave,  and  the  slaye 
falls  within  the  third,  the  slave  wiU  be  made  over  to  the  legatee  for  the 
period  fixed. 
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be   restored  to  the  heirs.     If  he  does  not  come  within  a     Lectubb. 

third  of  the  property,  and  the  legacy  is  not  allowed  by  the        

heirs  the  slave  is  to  serve  the  legatee  for  one  day  and  the 
heirs  for  two  days  alternately  for  three  years,  and  when 
the  three  years  have  passed  the  bequest  is  fulfilled  by  the 
service.  If  the  legatee  should  die  the  slave  reverts  to  the 
heirs  of  the  testator,  and  if  he  die  in  the  testator's  life- 
time the  bequest  is  void.'' 

If  the  legatee  should  die  before  the  expiration  of  the 
term  limited  for  the  bequest,  the  subject  of  the  legacy 
would  immediately  revert  to  the  heirs  of  the  testator. 
If  the  legatee  dies  during  the  lifetime  of  the  testator  the 
bequest  at  once  falls  to  the  ground.  The  testator  may  be- 
queath the  usufruct  of  a  thing  to  one  person  and.the  cot- 
pu8  to  another ;  and  if  the  subject  of  the  bequest  falls 
within  the  disposible  third,  each  legatee  is  entitled  to  his 
particular  bequest.  And  if  the  bequest  of  the  usufruct 
is  aisolute,  the  legatee  is  entitled  to  hold  possession  of  the 
subject  till  his  death,  after  which  it  is  to  be  transferred  to 
the  legatee  of  the  carpus  if  he  be  alive ;  if  not,  it  is  to 
be  transferred  to  the  heirs  of  the  testator.^ 

When  the  bequest  is  of  the  rents  and  profits  of  a  house 
and  the  legatee  wishes  to  occupy  it  himself  he  cannot  law- 
fully do  so.*  "  If  the  bequest  be  of  the  occupancy  of  a 
mansion  and  there  is  no  property  besides,  the  legatee  may 
occupy  a  third  of  the  mansion  and  the  heirs  have  no  right 
to  sell  the  two-thirds  of  the  mansion  in  their  possession.^ 
Neither  is  the  legatee  of  the  occupancy  of  a  house  en- 

>  Eadd-nl-MulitAr,  V,  p.  679. 

*  Badd-nl-Muht&r,  Y,  p.  679.  According  to  AllAmah  Sharnibl&lieh,  tbere 
seems  to  be  some  difference  of  opinion  on  this  point,  and  he  himself  np« 
holds  its  yalidity. 

'  According  to  the  Z4hir-nr-Baw&yet,  the  heirs  are  not  entitled  to  sell 
the  two- thirds  share  allotted  to  them,  for  that  would  be  prejadicing  the 
interest  of  the  asofmctaary  legatee.    Abd  YuBXif  seems  to  think  such 
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LKrTT'RE.     titled  to  let  it,^  nor  to  remove  the  slave  whose  services  are 
XI  v. 
^^       bequeathed   from    the  testator's   place   of  residence  to 

another,  unless  the  legatee  and  his  family  (ahl)  are  in 
the  latter  place  when  the  slave  may  be  taken  there  for 
the  purpose  of  serving  them."'  The  reason  of  this  deci- 
sion is,  that  the  bequest  must  take  effect  and  be  executed 
in  conformity  with  the  intent  of  the  testator  and  in  a 
case  where  the  family  of  the  legatee  reside  in  the  same 
place  with  the  testator,  his  intention  is  that  the  legatee 
shall  avail  himself  of  the  service  in  that  place,  but  where 
the  legatee  resides  in  a  different  city,  the  testator *s  in- 
tention must  be  presumed  to  be  that  the  legatee  should 
have  the  slave's  services  there. 

When  the  occupancy  of  a  house  is  bequeathed  to  a 
person  without  any  limit  of  time,  he  is  entitled  to  it  as 
long  as  he  lives.  And  when  the  income  is  bequeathed,  if 
the  house  falls  within  a  third,  though  the  income  may 
exceed  the  same,  still  it  would  be  valid.  Similarly,  with 
regard  to  the  earnings  of  a  slave,  or  the  produce  of  the 
testator's  garden  or  anything  else.  When  a  bequest  is  of 
a  slave  to  serve  the  legatee  until  he  can  do  without  those 
services, — ^if  the  legatee  is  a  child,  the  service  is  to  conti- 
nue till  he  is  of  age ;  if  he  is  adult  and  poor  the  service  is 
to  continue  until  he  is  able  to  buy  a  slave  to  serve  him  ; 
but  if  he  is  adult  and  rich  the  legacy  is  void.' 

If  a  person  leave  one  year's  earnings  of  his  slave  or 
income  of  his  house  to  another,  and  he  have  no  other 
property  except  such  house  or  slave,  the  legatee  in  that  case 

Bale  lawful.  The  doctrine  in  the  ZAhir-nr-RawAyet  is  more  approTed. 
"  Besides/'  says  the  Hed&ya,  "  the  legatee  has  a  controlling  power  over  the 
heirs  with  respect  to  their  portions,  so  far  as  to  restrain  them  from  eze- 
onting  any  deed  which  may  injure  his  share." 

'  According  to  the  Sh&fets  he  is  entitled  to  do  ao. 

»  Eadd,  V,  p.  680. 

'  This  ia  according  to  the  Alamgiri. 


i 
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receives  one-third  of  a  year's  earnings  or  income,  because     Lecture 

such  income,  as  being  property,  is  capable  of  division.    But        

the  legatee  cannot  require  the  heirs  to  make  a  partition  of 
the  house  in  order  that  he  may  himself  collect  the  rent  of 
his  own  share,  (viz.,  the  third). 

When  the  bequest  is  of  the  prodiice  of  the  testator's 
garden,  the  legatee  is  entitled  to  the  existing  and  the 
future  produce.  But  when  the  bequest  is  of  the  fruit  of 
his  garden  in  perpetuity,  the  legatee  is  entitled  to  the 
fruit  thereof  until  his  death.  But  if  the  word  abad  or 
for  ever  is  'not  used,  and  there  is  fruit  in  the  garden  on 
the  day  of  the  testator's  death,  the  legatee  is  entitled  to 
it  to  the  extent  or  value  of  the  disposible  third,  but  he 
is  not  entitled  to  the  future  fruit,  it  being  supposed  that 
the  intention  of  the  testator  was  to  give  one  set  of  fruit. 
But  where  there  is  no  fruit  in  the  garden  on  the  day  of 
the  testator's  death,  the  bequest  takes  effect  on  the  fruit 
which  comes  into  existence  subsequent  to  the  death  of  the 
testator  but  prior  to  that  of  the  legatee.^  When  a  be- 
quest is  of  something  which  is  an  accretion  to  something 
else,  the  specific  accretion  in  existence  at  the  time  of  the 
testator's  death  will  be  given  to  the  legatee,  though  the 
words  "  for  ever  "  may  have  been  used.  This  is  different 
from  the  legacy  of  the  rents  and  profits.^ 

If  the  legacy  be  of  the  third  of  the  income  of  a  house, 
according  to  Abu  Tusuf ,  the  heirs  may  partition  the  house, 
giving  the  legatee  a  third.  If  the  third  yields  any  income, 
the  legatee  gets  it,  while  if  it  is  not  productive  he  has 

'  Alamgiri,  VI,  p.  148  j  Radd,  V,  p.  681  j  Hed&ya,  IV,  p.  527. 

'  The  reason  of  this  is  explained  in  the  Badd.  In  the  Alamgiri  the  rule 
is  stated  thus : — When  a  man  has  bequeathed  to  another  the  wool  of  his  flock 
or  their  progeny  or  milk  for  ever  and  has  then  died,  the  legatee  is  entitled 
only  to  the  wool  that  may  be  on  their  baoks  or  the  yonng  that  may  be  in 
their  bellies,  or  the  milk  that  may  be  in  their  adders — whether  ho  say 
"  for  ever  or  not." 


A  .    / 


n'>*t:iri'jr,     T:.**^  h-'-ir*  mn.T  ai*j  a«^II   klm  tLeir  tw<i>-tfcir»ia- 
wh-r!i»'r  l>;f  r*;  or  a:*:»irr  the  partioi«^n. 

V/L»>n  tli<^  li*^»ir:«fat  id  of  tLe  p-rr^lucf,  of  a  pieoe  of  Lui*! 
aril  ti't^re  are  no  tr^*^  ap*-/n  it  and  no  other  property  be- 
^i  I.*^,  the  land  is  to  be  let  and  a  third  of  the  rent  given 
to  t\if*,  l-cTitee.  If  tiiere  be  palm  or  other  trees  on  the 
l^n'^1,  a  third  of  the  prodace  ia  to  be  given  to  him  and  the 
land,  ia  not  to  be  given  out  in  m*tzdrihat^ 

When  the  be^^jnest  ia  of  the  pro*luce  of  a  garlen,  the 
1^'Cfatee  mar  ptircha^e  the  garden  from  the  heirs  of  the 
testator,  but  that  would  cancel  the  legaer.  In  like 
manner,  if  thej  gatisfj  him  with  something  else,  he  may 
ftTirrfU'ler  hi^  third  of  the  produce  and  relt^ase  them  from 
it.  So  also  the  occupancy  of  a  house  or  the  serrice  of 
a  ftla  re  may  be  la  wf ully  compounded  for,  though  a  sale 
tf)  an  ontftider  of  these  righta  is  not  lawfnl.' 

A  })f'j{nf^t  of  the  income  of  a  house  or  the  earning 
of  a  filave  to  the  poor  generally  is  lawf  ol,  but  a  bequest  of 
the  occupancy  of  a  house  or  of  the  service  of  a  slave  to 
the  p<x>r  is  not  lawftd  unless  the  persona  are  particulaiijied. 

When  a  bequest  is  made  of  the  principal  and  the 
accegHory  to  two  persons  respectively  in  one  and  the  same 
will,  each  legatee  takes  the  legacy  specifically  given  to 
him.  For  example,  if  the  testetot  were  to  say,  "  I  gire 
this  ring  to  so  and  so  and  the  stone  to  so  and  so." 

But  when  one  of  the  declarations  is  separated  from  the 
other,  though  the  effect  is  the  same  according  to  Abu 
Yusuf,  according  to  Mohammed  the  legatee  of  the  princi- 
pal is  exclusively  entitled  to  the  principal  and  the  two 
legatees  are  partners  in  the  accessory. 

The  following  is  important  as  showing  how  effect  is  to 

'  MutArihfU  \n  the  arrangcmont  by  which  the  cultivator  and  landlord 
ilivide  tho  produce  according  to  certain  ahares. 
•  Eadd,  V,  p.  681. 
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be  given  to  two  legacies  respecting  the  same  article,  one     LKcruac 

arising  out  of  the  other.     ^*  If  a  person  should  bequeath        > 

'  this  slave  to  one  and  his  service  to  another, '  or  ^  this 
mansion  to  one  and  its  occupancy  to  another, '  or  *  this 
sheep    to   one  and    its  wool   to   another,'  both  persons 
being  specified,  each  legatee  takes  what  is  bequeathed  to 
him  and  there  is  no  difference  of  opinion  on  this  point, 
whether  the  bequests  are  made  separately  or  together. 
But  if  a  beginning  is  made  in  these  cases  with  the  acces- 
sory, and  the  principal  is  then  bequeathed,  as,  for  instance, 
if  the  service  of  the  slave  is  &Tst  bequeathed  to  one  person 
and  then  the  slave  to  another,  or  the  occupancy  of  a 
mansion  to  one  person  and  the  mansion  itself  to  an- 
other,  or  the  fruit  to  one    and  the    tree  to  another, 
it  is  only  when  the  bequests  are  made  connectedly  that 
each  legatee  is  entitled  to  what  has  been  named  for  him 
specially,  for  if  they  are  mentioned  separately  the  legatee 
of  the  principal  is  exclusively  entitled  to  the  principal, 
and  the  accessory  belongs  to  them  both  in  halves.     And 
if  a  mansion  is  bequeathed  to  one  person  and  a  particular 
apartment  in  it  to  another,  the  apartment  is  to  both  in 
equal  shares.    So  also  if  a  thousand  dirhems  are  bequeathed 
to  one  person  and  a  hundred  out  of  them  to  another,  the 
legatee  of  the  thousand  is  entitled  to  nine  hxmdred  ex- 
clusively, and  the  hundred  is  to  be  equally  divided  between 
them,  and  in  this  there  is  no  difference  of  opinion/' 

When  the  bequest  is  of  the  use  of  the  young  of  an 
animal  which  is  unfit  for  service,  the  person  in  whom  the 
right  to  the  substance  of  the  thing  is  vested  is  bound  to 
maintain  it.  So,  also,  when  the  produce  of  palm-trees  has 
been  bequeathed  to  one  person  for  ever,  and  the  trees 
themselves,  being  yet  immature,  to  another,  the  latter  is 
liable  for  the  expense  of  watering  and  tending  them  until 
they  arrive  at  maturity  and  are  in  bearing,  after  which 
68 
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Ijtrr^     the  liabilitj  is  on  the  former,  mud  -whexk  ihej  hMwt  hegott 
^  generallj  to  bear,thoagh  thej  should  snbsequaitly  &I1  off 

and  produce  nothing,  the  legatee  of  the  produce  lioold  atill 
be  liable  for  the  expense,  in  the  mme  vmy  as  a  legmtee  off 
s^rrice  is  liable  fc^*  the  maintenance,  **  both  dnring  niglii 
and  day  though  the  slare  bleepa  and  does  no  woA  dxaing 
the  night." 

If  twentj  dirhems  a  jear  are  beqneattied  to  a 
from  the  produce  of  a  garden,  which  is  stMnetimeB 
productiTe  and  sometimes  less,  the  legatee  is  entitled  to 
hare  a  third  of  the  produce  appropriated  or  set  ande  every 
year,  and  twenty  dirhems  oat  of  it  applied  to  his  mainte- 
nance  so  long  as  he  liTes.  Kmilarfy ,  if  a  person  were  to 
declare  that  A  should  get  a  monthly  soni  for  his  siqpport 
oat  of  the  testator's  property,  howerer  smaD  the  allow- 
ance may  be,  a  fall  third  of  the  property  mnst  be  appro- 
priated CfT  pot  aside  that  the  legatee  may  obtain  his 
monthly  maintenance  as  directed  by  the  testator.^ 

If  a  testator  should  bequeath  a  third  of  his  property  to 

Bnies  ni*-  one  person,  fire  dirhems  a  month  for  matntenanee  to 


nuueiL^  other  BO  long  as  he  lires,  and  five  dirhems  a  momih  for  the 
maintenance  of  a  third  person  so  l<mg  as  he  Etcs,  and  the 
heirs  allow  all  the  legacies, — the  estate  is  to  be  dirided, 
according  to  Abu  TTftwifa^  into  nine  parts,  one  of  wfaidi 
is  to  be  giren  to  the  legatee  of  the  third,  and  tiie  remaiift- 
ing  eight  to  be  appropriated  for  the  other  legatees^ 
four  ports  each;  but,  according  to  Aba  Yosaf  and 
Mohammed,  the  property  is  to  be  diyided  into  seren 
parts,  whereof  one  is  to  be  giren  to  the  legatee  off  the 
third,  and  the  remaining  six  to  be  apprq[iriated  for  the 
other  legatees,  three  for  each.  This  principle  appGes 
to  those  cases  where  the  heirs  allow  all  the  legacies. 
Bat  now  suppose  that  they  do  not  assent,  in  suck  ease 

>  Alvnsiri,  ^  p.  160 ;  Biidd,  y,  p.  S80. 
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the  division  is  to  be  into  seven  parts  as  before  accord-  ^^^^^ 
ing  to  Abft  Yasuf  and  Mohammed ;  but  according  to  — •* 
AhA  Hanifa,  the  case  is  to  be  treated  as  if  all  the  .legatees 
were  equally  entitled  to  the  third,  which  is  consequent- 
ly to  be  divided  into  three  parts  among  them.  Under 
these  circumstances,  if  both  the  annuitants  should  die  be- 
fore the  fund  is  exhausted  the  surplus  is  to  revert  to  the 
legatee  of  the  third ;  and  if  one  of  them  should  die,  the 
surplus  is  to  be  divided  and  one  share  given  to  the  legatee 
of  the  third  and  the  other  reserved  for  the  survivor, 
according  to  Abii  Hanif  a ;  while  according  to  the  Dis- 
ciples only  a  fourth  is  to  be  given  to  the  legatee  of  the 
third  and  three-fourths  is  to  be  reserved  for  the  survivor.^ 
If  the  testator  should  bequeath  five  dirhems  a  month 
for  the  maintenance  of  A  so  long  as  he  shall  live  and 
ten  dirhems  a  month  for  the  maintenance  of  B  and  C 
80  long  as  they  shall  live,  (whether  jointly  or  separately,) 
and  the  heirs  allow  the  legacies,  the  property  is  to  be 
divided  into  two  equal  shares,  one  half  to  be  reserved  for 
A  and  the  other  half  for  B  and  C,  for  A  is  to  be  con- 
sidered as  a  legatee  of  the  whole,  and  B  and  C  are  to 
be  considered  together  as  one  legatee  of  the  whole,  so 
that  the  property  is  to  be  divided  between  them  in  halves 
according  to  all  opinions;  and  if  A  should  die,  what 
remains  is  to  be  reserved  for  B  and  C  and  ten  dirhems 
a  month  applied  to  their  maintenance,  and  if  one  of  them 
should  die  before  A  the  share  set  apart  for  them  together 
would  be  applied  for  his  surviving  co-legatee  and  five 
dirhems  would  be  given  for  the  latter's  maintenance  every 
month.  If  the  heirs  do  not  allow  the  legacies,  a  third  of  the 
property  is  to  be  divided,  by  general  consensus,  into  halves, 
one-half  of  the  third  being  set  apart  for  A  and  the  other 
half  for  B  and  C.    But  if  a  person  were  to  bequeath  out  of 

^  The  views  of  the  Disoiplea  is  adopted  for  the  fotwa. 
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LcrrrRB     the  third  of  his  property  a  maintenance  of  fonr  dirhems  s 

.'       month  to  A.  BO  long  as  he  shall  liye,  and  a  maintenance 

of  ten  dirhems  a  month  to  B  and  C  so  long  as  thej 
shall  live,  and  the  heirs  allow  both  legacies,  one-third 
of  the  property  is  to  be  appropriated  for  A  and  anoth^- 
third  for  B  and  C  jointly  and  on  the  death  of  A,  tbe 
third  set  apart  for  him,  or  so  much  thereof  as  is  not  ez- 
hansted,  reverts  to  the  heirs  of  the  testator ;  and  if  either 
B  or  C  should  die,  what  remains  of  his  share  is  to  be 
reserved  for  his  co-legatee,  and  when  the  other  dies  if  any- 
thing should  remain,  it  is  to  revert  to  the  heirs.  K  the 
heirs  do  not  allow  the  legacies,  the  third  is  to  be  divided 
into  halves  and  one  half  of  it  is  to  be  reserved  for  A  and 
the  other  half  for  B  and  C. 

According  to  Mohammed  when  a  bequest  is  in  the  fol- 
lowing terms,  **  I  bequeath  my  third  to  be  set  apart 
for  Zaid,  that  he  may  have  four  dirhems  out  of  it  for 
his  maintenance  every  month  so  long  as  he  lives,  and 
I  bequeath  my  two-thirds  to  Bakr  and  Amr  that  they 
two  may  have  ten  dirhems  laid  out  for  maintenance 
every  month  as  long  as  they  live, ''  and  the  heirs  allow 
the  legacies,  a  fuU  third  of  the  property  is  to  be  de- 
livered up  to  the  first  legatee  in  his  absolute  right,  and  the 
other  two-thirds  to  be  delivered  to  the  two  legatees  be- 
tween them  in  the  same  way,  and  when  any  of  them 
dies  his  portion  goes  to  his  heirs.  But  if  the  heirs 
do  not  allow  the  legacies,  the  first  legatee  is  to  have 
a  half  of  the  third,  and  the  other  two  legatees  to  haye 
the  other  half.  Similarly,  if  the  bequest  were  as  fol- 
lows, ''I  bequeath  my  third  to  Zaid  that  he  may 
have  four  dirhems  a  month  out  of  it  for  his  main- 
tenance, and  I  make  a  bequest  to  Bakr  and  Amr 
that  Bakr  may  have  five  dirhems  a  month  out  of 
it  for  his  maintenance,  and  Amr  three  dirhems  a  month 
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for  his  maintenajice/'  and  the  heirs  allow  the  legacies,     Lkctu&v 

the  first  legatee  is  to  take  a  third  of  the  whole  pro-        .' 

pertjy  and  the  other  two  legatees  to  take  another  third 
between  them  in  halves  in  absolute  right ;  while  if  the 
heirs  disallow  the  legacies,  Zaid  is  to  have  half  of  the 
third  and  Bakr  and  Amr  to  have  the  other  half  of  it 
between  them,  and  the  share  of  whoever  of  them  may 
die,  goes  to  his  own  heirs. 

According  to  the  Shiah  Law,  if  a  person  should  be-  Shiah  Law. 
queath  the  service  of  his  slave,  the  fruit  of  his  garden,  the 
residence  of  his  house  or  anything  else  of  a  usufructuary 
nature  for  ever  or  for  a  fixed  time,  the  advantage  or  profit 
to  arise  therefrom  must  be  valued,  and  should  it  not 
exceed  a  third  of  the  testator's  estate  the  bequest  is  valid, 
while  if  more  than  a  third,  the  legatee  is  to  have  as  much 
as  the  third  will  cover  and  the  legacy  is  void  as  to  the 
excess. 

When  a  person  has  bequeathed  the  service  of  his  slave 
for  a  fixed  period,  the  expense  of  the  slave's  maintenance 
must  be  defrayed  by  his  heirs,  as  this  is  a  duty  which 
follows  or  is  dependent  on  the  ownership  of  the  slave,  and 
the  legatee  is  entitled  to  no  more  than  the  service  of  the 
slave  while  all  the  other  rights  of  ownership  appertain  to 
the  heirs,  as  sale,  manumission  and  the  like,  none  of  which, 
however,  has  the  effect  of  invalidating  the  rights  of  the 
legatee. 


Note. 


A  rerbal  will  is  yalid  aooording  to  all  the  sohools  and  the  mode  of  making 
it  is  indicated  in  the  Koran,  oh.  V,  vr.  105-107.  The  Sharftja  declares  that 
"  wills  or  bequests  are  established  in  law  by  the  testimony  of  two  witness- 
es who  are  Mnslims  and  just  persons,  or  in  case  of  necessity,  when  two 
just  Moslim  witnesses  are  not  to  be  had,  by  that  of  two  gimmis  or  infidel 
subjects.  And  in  cases  where  property  only  is  concerned,  the  testimony 
of  one  witness  on  oath  may  be  receired,  or  of  one  male  witness  and  two 
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Lbctubi  f emftlet,  aad  the  testimcmj  of  eran  » tingle  fenmle  witnen  maj  be  reoeiT* 
Xiy.  ed  aa  establiflhing  the  right  of  a  legatee  to  a  fourth  part  of  what  ahe  teati* 
""'"  flea  to ;  of  two  women  aa  Bupporting  hia  claim  to  a  half,  of  three  aa  to 
three-fortha  and  of  four  aa  to  the  whole.  Bat  an  appointment  of  ezeca* 
tors  or  gnardiana  bj  will  can  be  eatabliahed  only  bj  the  teatimonj  of  two 
male  witnesaea,  and  in  thia  oaae  the  teatimonj  of  women  cannot  be  reoeiT- 
ed,  nor,  further,  according  to  the  most  obriona  analogy,  can  that  of  one 
male  witness  on  his  oath  be  reoeiyed,  althongh  with  reapeot  to  the  latter 
there  is  some  difference  of  opinion." 

"  The  testimony  of  an  ezeentor  caxmot  be  recehred  In  matters  connected 
with  hia  own  exeontorahip  nor  aa  to  anything  from  which  he  may  deriTO 
advantage  to  himself  or  to  his  office.  And  if  appointed  ezecntor  for  the 
expenditure  of  a  specific  part  of  hia  teatator^s  property,  his  testimony  can- 
not be  receired  in  f  aronr  of  the  deceaaed  to  prore  that  thia  property  doea 
not  exceed  a  third  of  his  estate."  In  Kahommedan  conntries  when  a  will 
ia  made  in  the  preaence  of  witnesses  the  nsoal  role  ia  for  theae  witnoasoa 
to  embody  their  diapoaitions  on  the  will ;  aobjoined  ia  a  copy  of  one  of 
anoh  depositions  made  in  Algeria : — '*  We  bear  witneas  to  God  we  were 
preaent  when  Balih-ibn-Bafah  aaid  to  na,  '  I  take  yon  aa  witneas  against 
my  person  that  I  beqneath  to  Zaid  the  third  of  my  gooda  that  I  maj 
haye,  the  rest  will  be  for  my  heirs.'  "  As  said  before,  a  beqneat  may  bo 
made  in  any  form  of  expression  or  even  by  signs,  which  may  aerve  to 
indicate  the  idea  and  intention  of  the  testator.  In  thia  country,  howeyer, 
wtuiuU  are  generally  embodied  in  writing  and  attested  by  witnesses  when 
they  are  called  wasiutnafnaht. 

The  Probate  Act  (Act  Y  of  1881)  applies  now  to  the  wills  of  Moham- 
medans.  But  where  the  will  haa  not  been  rednoed  into  writing  no  pro- 
bate  ia  necessary. 


L 
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CHAPTER  XX. 


EXECX7T0BS. 


Skotioit  I. 

WHO  MAT  BE  APPOINTED  AS  EXECUTORS. 

The  testator  has  the  power  of  confiding  the  execution     ^^^ 

of  his  last  wishes  to  whomsoever  he  likes ;  and  subject       

to  certain  restrictions  to  which  I  shall  presently  call 
attention,  the  executorship  may  be  entrusted  to  either  a 
man  or  woman,  a  stranger  or  a  relatiye.  And  though  a 
testamentary  disposition  may  be  invalid,  the  appointment 
of  the  executor,  so  far  as  the  goardianship  of  the  minor 
children  and  their  education  are  concerned,  would  be  valid. 
The  executor^  is  bound  to  carry  out  the  wishes  of  the  tes- 
tator that  are  valid  in  law  with  the  utmost  fidelity,'  to 
watch  the  interests  of  his  children,  and  to  administer  to 
his  estate  and  effects. 

The  appointment  may  be  either  limited  to  a  special 
purpose  or  may  be  general. 

The  appointment  of  an  infant  under  the  age  of  puberty     A  minor 
or  of  an  insane  person,  whether  permanently  so  or  with 
lucid  intervals,  is  unlawful.    But  a  woman,  a  blind  person, 
or  **  one  who  has  even  undergone  the  specific  punishment 
for  slander,"  may   lawfully  be  appointed  an  executor. 

^  The  ezeontor  is  called  a  toati  or  nMua-tUhi, 

'  JAma-nih-Sliftttit ;  Badd  and  Kan  Khan  in  loco. 
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Lbctubk  When  a  minor  has  been  appointed  an  executor,  Eliassdf 
——1  has  declared  that  the  Kazi  should  remove  him  and  ap- 
point in  his  stead,  as  executor,  another  person  possessed  of 
the  capacity  to  administer  to  the  testator  and  carry  his 
wishes  into  effect.  Any  act  committed  by  the  minor 
executor  before  his  removal  would  not  be  operative,  ac- 
cording to  the  generally  received  doctrine.^ 

Suppose,  however,  that  the  minor,  before  he  has  been 
removed  by  the  judge  attains  his  majority,  would  he  re- 
main executor  ?    Abii  Hanif a  says  not,  but  AbAl  K&sem 
has  stated  that  he  would  continue  to  be  the  executor,  and 
Mohammed  and  Abft  Tusuf  are  agreed  on  this  point.* 
A  minor,  though  he  cannot  validly  be  appointed  an  exe- 
cutor by  himself,  can  be  associated  with  an  adult  in 
the  of&ce,  but  he  cannot  interfere  in  the  administration 
of  the  estate  until  he  has  attained  paberty. 
Joint  exeon-     When  two  persons  are  appointed  executors,  one  of  whom 
tors,  one  of    ^  g,  minor  and  the  other  adult,  the  adult  executor,  may 
minor.  act  alone  until  the  minor  has  arrived  at  puberty,  but 

when  that  happens  the  adult  executor  can  no  longer  act 
singly.  K,  however,  the  minor  should  die,  or,  on  attain- 
ing to  puberty,  should  prove  to  be  of  unsound  judgment, 
the  other  may  continue  to  act  singly,  and  the  judge  can- 
not in  this  case  force  an  associate  on  him  because  there 
is  still  an  executor  to  the  deceased  appointed  by  himself. 
Further,  whatever  may  have  been  done  by  the  adult  exe- 
cutor during  the  minority  of  the  other,  cannot  be  undone 
by  the  latter  on  his  attaining  puberty,  unless  contrary  to 
the  nature  and  object  of  the  trust. 
.     ,.    .        The  appointment  of  an  executor  being  for  the  education 

An  alien  in*  *^*^  ., ,  ^       .,  i     x-  ^   i.i_   •      • 

fldei  cannot    of  the  testator's  children,  for  the  protection  of  their  m- 
M€^SS^**^  terests  and  the  due  execution  of  the  testator's  last  wishes, 

»  Eadd-nl-Mnhtir,  V,  p.  689;  FatAwa-i-Alamgiri,  VI,  p.  814. 
>  Badd-nl-MohtAr,  V,  p.  687. 
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the  law  jealously  provides  against  the  appointment  of  an     I^rctubb 

alien  (infidel)  as  execator/    According  to  all  the  schools,  a       

Moslem  cannot  appoint  a  harbiy  an  infidel  subject  of  a  hos- 
tile power,  to  be  his  executor  whether  such  non-Moslem  be 
a  Mustdmin  or  not.  Such  an  appointment,  if  made,  is  liable 
to  be  cancelled  by  the  Kazi.  The  appointment  of  a  zimmiy 
a  non-Moslem  fellow-subject,  is  lawful  but  the  Kazi  may 
set  it  aside.  It  follows,  therefore,  that  the  appointment  of 
a  non-Moslem  alien  is  void  db  initioy  whilst  the  appoint- 
ment of  a  zimmi\a  yalid  until  set  aside  by  the  judge. 
And  this  was  the  view  enunciated  by  the  Law-of&cers  in 
two  cases  decided  by  the  Sudder  Court  in  1825. 

In  Mohammed  Amitir^uddin  and  cmother  v.  Mohammsd  Mohammad 
Kubiruddinf  (the  first  of  these  cases,)  a  Mussulman  female  v.  MohamiZd 
had  bequeathed  the  whole  of  her  property  to  a  stranger  ^^^^r-uddin. 
and  had  appointed  a  Hindu  as  the  executor  to  her  will. 

Upon  reference  by  the  judges  of  the  Sudder  Court  to 
the  Kdzi^UKuzzdt  and  the  muftis  of  the  Court,  they 
pronounced,  (a)  if  the  testatrix  left  no  heirs  she  was  at 
liberty  to  bequeath  the  whole  of  her  property;  (6)  if  she 
had  heirs,  the  bequest  of  more  than  one-third  would  depend 
on  the  consent  of  such  heirs ;  and  (c)  though  the  appoint- 
ment of  other  than  a  Moslem  as  executor  to  the  will  of  a 
Moslem  is  lawful,  yet  it  is  incumbent  on  the  Kazi  to  eject 
him  from  being  executor.  "  The  reason  why  the  appoint- 
ment,*' added  the  law  officers  "  though  not  perfectly  cor- 
rect is  said  to  be  legal  is  because  his  official  acts  are  valid 
until  he  be  ejected  by  the  Kazis.  The  appointment  does 
not  affect  the  validity  of  the  will  so  far  as  relates  to  the 
right  of  the  legatee."* 

'  "  fieoause  he  is  an  enemy ;"  Radd.  "  An  infidel  oannot  be  lawfully 
appointed  ezeontor  to  a  Moslem  even  thongh  he  be  his  relation  by  blood, 
but  an  infidel  may  be  the  executor  to  one  like  himself  •"  Alamgiri,  YI, 
p.  214. 

'  Sel.  Bep.  IV,  pp.  49-55. 
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Lectl'ri         The  other  case,  Henry  Imlack  and  others  v.  Mussumaui 

XV. 

1        Zuhurunnissa  Khanum,^  reiterates  the  same  principle*     It 

lo^^^  o»^  follows  therefore  that  the  appointment  as  executor  of  a 
fftheryMussu'  non-Moslemmiderthe  present  conditions  ofsocietjis  valid/ 
unnxs9a  Kha-  Of  coorse,  if  the  executor  endeavours  to  tamper  with  the 
•urn.  religion  of  his  wards  or  educate  them  improperly,  the 

judge  will  be  bound  to  remove  him.  Until  such  a  re- 
moval, whether  owing  to  such  conduct,  or  because  of  the 
provision  of  the  Mohammedan  Law  that  it  is  expedient 
he  should  be  removed,  his  aj^intment  reniains  valid  and 
his  administration  would  be  effectual. 

If  an  executor  labouring  under  the  incapacity  of  dif- 
ference of  creed  or  minority  or  slavery  attains,  by  con- 
version to  Islam,  or  emancipation,  or  by  coming  of  age,  the 
capacity  required  by  law  he  would  continue  to  be  execu- 
tor unless  he  has  been  removed  already.  But  there  is 
this  difference  between  the  acts  of  a  minor-executor  and 
those  of  a  non-Moslem  and  a  slave-executor  that  whilst 
the  latter  are  valid,  the  former  are  absolutely  invalid.' 

*  Sel.  Bep.  rV,  p.  801. 

'  The  appointment  of  a  non-Moslem  exeoator  is  Tslid  until  set  aside  bj 
iho  jnd£^,  and  nntil  then  he  is  the  lawful  gpardian  of  the  children  of  the 
testator ;  bnt  the  Kazi  or  jndge  cannot  appoint  a  non-Moslem  as  guardian 
to  the  ohildxen  of  a  Moslem. 

The  text  of  the  Alamgiri  is  to  the  following  effect  t 

"  When  a  Mnslim  has  appointed  an  alien  his  ezecntor  the  appointment 
is  fntile  (bdtil)  whether  he  be  a  Muttdmin  or  not,  by  which  is  to  be  nnder* 
stood  that  the  appointment  will  be  cancelled,  for  if  it  be  of  a  %immi  the 
jndge  maj  cancel  it  and  expel  him  from  the  office.  When  a  %immi  has 
appointed  an  alien  his  executor  the  appointment  is  not  lawf nl,  for  a  s«mm« 
18  with  respect  to  an  alien  in  the  same  position  as  a  Moslim  with  respect 
to  a  nimmi,  and  if  the  alien  is  one  from  whom  danger  may  be  apprehended 
to  the  property,  the  judge  will  expel  him  and  appoint  another  in  his  stead. 
The  appointment  by  a  timmi  of  a  ximmi  as  his  executor  is  lawful  and  in 
like  manner  that  of  a  Muslim  by  an  alien  who  has  come  into  the  DAr-nl- 
Islam  under  protection  is  lawful,  and  in  neither  case  is  the  executor  to  be 
remoyed.  And  if  a  Muslim  should  appoint  an  alien  his  executor  and  the 
alien  be  conyerted  to  the  faith  he  remains  in  his  state  of  executor.  So 
also  when  the  appointment  is  of  an  apostate  who  retunui  to  the  f  attb.' 

t  Badd-ul-Muhtir,  V,  p.  687. 
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When  it  appears  to  the  Kazi  that  the  executor  appoint-     i^kctubk 

A  V  « 

ed  by  the  testator  is  really  unable  to  perform  the  work,        

or  is  weak  and  inefficient,  he  should  appoint  another 
administrator  to  act  with  or  assist  the  executor;  or,  if 
the  inability  appears  to  be  permanent,  he  may  appoint 
another  person  in  the  place  of  the  wasiy  which  would 
be  tantamount  to  removing  him  from  the  office. 

If  the  executor  should  represent  himself  unable  to 
perform  the  work  imposed  on  him,  the  judge  should  not 
admit  his  representation  without  an  inquiry  to  ascertain 
the  fact ;  but  should  it  appear  that  he  is  really  incompe- 
tent, the  judge  should  appoint  another  in  his  stead.  Some 
jurists  hare  held,  that  if  the  Kazi  were  to  remore  an  ex- 
ecutor appointed  by  the  testator  who  was  fit  for  his  duties, 
such  removal  would  take  effect,  though  the  Kazi  may 
have,  in  doing  so,  acted  unjustly  and  be  guilty  of  com- 
mitting a  sin.  In  the  Ashb&h,  however,  it  is  stated  that 
there  is  a  conflict  of  opinion  on  this  point  among  the  juris- 
consults. Many  of  them,  as  is  stated  in  the  Sharh^Wah- 
bdniehy  regard  such  an  order  of  the  Kazi  operative,  but  in 
the  Fusulain  it  is  laid  down  that  it  is  incumbent  to  hold 
such  removal  not  to  be  valid,  '^though  it  is  imperative 
[on  the  judge]  to  remove  the  misfeasor  and  untrust- 
worthy." The  commentator  then  adds,  "in  the  27th 
section  of  the  Jd.ma-ul-Fusiilain  it  is  stated,  that  when 
the  executor  appointed  by  the  deceased  is  a  just  man,  it 
is  not  proper  that  he  should  be  removed  by  the  Kazi; 
and  if  he  does  so,  many  jurisconsults  have  held  that 
the  removal  wiU  not  take  effect.  In^  my  opinion  this 
is  correct,  for  the  testator  is  more  bounteous  to  himself  than 
the  judge,  and  the  fatwa  should  be  in  accordance  with 
this  view,  for  the  Kazis  of  the  day  are  the  cause  of  dis- 
putes." "  All  this  relates  to  an  executor  appointed  by 
the  testator,  for   the  Kazi    is    entitled    to  remove    an 
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LicTrRE     administrator  appointed  by  him  at   any  time,  whenever 

1        he  considers  it  expedient."* 

The  provisions  of  the  Shiah  Law  regarding  the  qoali- 

Shiah  Law.  fications  requisite  in  an  executor  are  analogous.  It  is 
requisite  that  an  executor  should  be  a  person  of  under- 
standing and  a  Moslem.  Some  jurists  also  require  that 
he  should  be  an  ddil  or  just  person,  because  Btfdsik  (dis- 
honest person)  is  unworthy  of  trust.  Whilst  others  con- 
sider this  qualification  as  unnecessary,  because  all  Moslems 
are  trustworthy  and  because  the  executor  is  appointed  by 
the  testator.  But  the  judge  is  bound  to  remove  one  who, 
though  trustworthy  at  the  time  of  his  appointment, 
proved  to  be  otherwise  after  the  death  of  the  testator ;  for 
his  appointment  must  be  considered  as  nullified,  because 
the  trust  reposed  in  him  by  the  testator  was  founded  on 
a  belief  of  his  probity  and  would  have  been  withdrawn  on 
the  confidence  being  found  to  be  misplaced.' 

It  is  not  lawful  to  appoint  another  person's  slave  as  an 
executor  without  the  consent  of  the  master.  A  person 
can  lawfully  appoint  his  own  slave  an  executor  if  his 
children  are  minors,  but  not  if  they  are  adults.'  Where 
an  executor  becomes  permanently  insane,  the  Kazi  should 
appoint  another  in  his  place.  If  no  such  appointment  is 
made  and  the  executor  recovers  his  reason,  he  remains  as 
such. 


'  "  When  an  executor  is  an  amtn  able  to  dispose  of  property,  the  judge 
is  not  to  remove  him  from  office.  So  also  when  the  heirs  complain  of  an 
ezecntor  to  the  judge,  he  ought  not  to  remove  him  without  malyorsation, 
but  when  that  is  established  he  should  remove  him."     Alamgiri. 

'  Sharftya  p.  253  ;  Gomp.  the  rules  in  the  JAma-ush-ShattAt. 

*  Eadd-ul-MuhtAr,  V,  p.  687. 
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Section  II. 

APPOINTMENT  OP  EXECUTOES,  HOW  MADE. 

The  execntor  is  termed  wasi  and  musorilehi  and  is     liBcroBi 

defined  to  be  an  cumin  or  trustee  appointed  by  the  testator        

to  superintend,  protect  and  take  care  of  his  property  and 
children  after  his  death.  He  is  also  his  Kaimr^mukam  or 
personal  representative.^ 

There  are  three  kinds  of  executors  :• — ^The  first  is  a 
trustee  who  is  capable  of  performing  the  duty  which  has 
been  committed  to  him  and  such  an  executor  is  fixed 
{mukurrur)  and  cannot  he  removed  hy  the  judge?  The  second 
is  a  trustee  who  is  weak  and  incapable  and  to  whom  the 
judge  should  appoint  an  assistant.  The  third  is  a  fa«ik^ 
an  infidel  or  a  slave,  whom  it  is  proper  that  the  judge 
should  remove  and  appoint  another  in  his  stead.  The 
word  substitution  implies  that  the  appointment  is  valid  in 
the  first  instance  for  otherwise  there  could  be  no  removal.* 

As  stated  before,  the  testator  may  appoint  any  person, 
(subject  to  the  exceptions  already  mentioned,)  as  his  ^xsasiy 
and  the  appointment  will  take  effect  upon  the  acceptance 
of  the  person  so  appointed.  Such  acceptance  may  be 
either  by  word  or  deed,  i.  e.,  may  be  either  express  or  im- 
plied, and  may  take  place  either  in  the  testator's  lifetime 

*  "  It  is  not  advisable  to  accept  the  office  of  an  ezecntoT)  for  it  ib  a  peri- 
Ions  matter  on  acconnt  of  what  h\A  Ynsnf  is  reported  to  have  said — *  To 
enter  npon  an  execntorship  for  the  first  time  is  a  mistake,  for  the  second  a 
frand,  and  for  the  third  a  theft ; "   Alamgiri,  VI,  p.  211 ;  Badd,  Y,  p.  685. 

'  There  is  considerable  difference  in  the  position  of  the  wati  nnder  the 
Mahommedan  Law  and  that  of  an  execntor  nnder  the  English  law.  The 
waBx  is  the  locum  tenens  of  the  testator  for  the  management  and  preser- 
vation of  the  deceased's  property,  bnt  the  legal  estate  does  not  vest  in 
him.    Comp.  the  provisions  of  the  Probate  Act,  (Act  V  of  1881). 

'  See  ant^t  p.  547. 

*  Untmstworthy  person. 

»  Baddul-MuhtAr,  V,  p.  687. 
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Lbctuei     or  after  his  death.    Any  dealing  with  the  testator's  pro- 

1       perty  after  his  death  amounts  to  acceptanoe. 

The  person  appointed  is  entitled  to  renounce  the  exe- 
cutorship or  to  refuse  to  accept  it,  and  if  he  does  so,  the 
appointment  does  not  take  effect.  When  the  appoint- 
ment and  the  refusal  take  place  in  the  presence  of  the 
parties,  there  is  no  difficulty.  But  when  an  executor  is 
appointed  in  his  absence,  and  on  being  informed  of  the 
appointment  after  the  testator's  death,  says,  '  I  do  not 
accept,'  but  subsequently  says,  *  I  accept, '  the  acceptance 
is  lawful,  '*  unless  the  judge  had  removed  him  from  office 
before  he  expressed  his  acceptance."  But  if  he  had  ex- 
pressed his  refusal  during  the  testator's  lifetime,  and 
should,  after  his  death,  desire  to  accept  the  office,  the 
acceptance  would  not  be  valid.  Though,  if  he  were  merely 
silent  in  the  presence  of  the  testator  instead  of  saying, 
*  I  do  not  accept, '  and  should  subsequently,  either  in  the 
lifetime  or  after  the  death  of  the  testator,  express  accep- 
tance it  would  be  lawful,  whether  made  in  the  presence  of 
the  judge  or  not,  unless  the  judge  had,  previously  to  his 
saying  so  removed  him  from  office,  when  his  subsequent 
acceptance  would  not  be  valid.  If  he  should  say  in  the 
absence  of  the  testator,  '  I  do  not  accept,'  and  should 
communicate  his  refusal  to  him  either  by  letter  or  mes- 
senger, and  after  this  should  say  *  I  accept, '  the  accep- 
tance would  not  be  valid. 

After  the  appointment  has  once  been  accepted  or  pro- 
perly dealt  with,  the  executorship  cannot  be  renounced.^ 
But  the  executor  can  obtain  his  discharge  from  the  judge. 
Mohammed  has  laid  down  in  the  JdmorUB-Saghir  that 
when  a  person  has  been  appointed  an  executor  and  has 
accepted  the  office  in  the  testator's  lifetime,  the  exe- 

*■  Badd-ul-Mahtftr,  V.  p.  686.  It  would  Boem,  howoyer,  from  what  ia 
stated  in  the  Ashb&h  that  he  may  do  bo,  if  there  iB  a  proriaion  to  that 
effect  in  the  will. 
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cntorship  is  binding  on  the  acceptor,  so  that  if  he  should     Lbj^b* 

wish  to  withdraw  from  the  office  after  the  death  of  the        

testator,  he  is  not  at  liberty  to  do  so.  But  if  he  renounces 
in  the  lifetime  of  the  testator  and  "  before  his  face,  "  the 
renunciation  is  valid,  but  if  it  is  not  made  ^^  before  his 
face,"  it  is  not  valid.  What  is  meant  by  saying,  "  before 
his  face  "  is  with  his  knowledge,  and  *'  not  before  his 
face  "  is  without  his  knowledge.  This  is  according  to  the 
Muhit.  If  an  executor  should  accept  in  the  presence  of 
his  testator,  and  the  testator  should  say  when  he  is  absent, 
'  take  witness  that  I  have  discharged  him  from  the  execu- 
torship,' the  discharge  is  valid.i  But  if  an  executor  should 
reject  his  appointment  in  the  testator's  absence  (after  he 
has  once  accepted,)  the  rejection  according  to  the  Hanafis 
is  void.* 

The  provisions  of  the  Shiah  Law  are  analogous.  It  is 
declared  that  an  executor  may  lawfully  reject  his  office  Shiah  law. 
while  the  testator  is  alive,  provided  that  he  is  duly  in- 
formed of  the  rejection ;  but  if  the  testator  should  die 
before  the  rejection  or  after  it,  without  the  information 
having  reached  him,  no  effect  can  be  given  to  the  rejection 
and  it  is  incumbent  on  the  executor  to  take  upon  him 
the  duties  of  the  office. 

If  an  executor  is  incapable  of  discharging  the  duties 
of  his  office  the  judge  may  appoint  an  assistant  to  him, 
but  if  he  is  guilty  of  fraud  he  must  be  displaced  and 
another  appointed  in  his  stead.s 

An  appointment  of  an  executor  may  be  made  in  any 
terms  which  indicate  the  intention  on  the  part  of  the 
testator  to  make  him  his  locvm  tenens  or  Kdim^muhdm 

»  Alamgiri,  VI,  pp.  211-212;  Badd-ul-MnhtAr,  V,  p.  686. 
*  "  It  would  be  a  fraud  on  the  testator  to  keep  silent  in  his  lifetime  and 
then  refuse;"  Badd. 
>  Shariya,  p.  262. 
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Lectubb     after  his  death.    K  a  person  were  to  say  to  another, 

^'  thou  art  my  wakil  after  my  death/'  that  would  amonnt 

to  the  appointment  of  an  executor. 

In  the  £azi  Khan,  Khul&sa  and  other  works,  it  is  stated 
that  if  a  person  were  to  say  to  another,  *^  I  oonsign  to  you 
my  children  after  my  death,"  or  ''take  care  of  my  children 
after  my  death,"  or  use  any  similar  expression  by  which 
authority  is  given  to  another  to  do  certain  acts  on  behalf 
of  the  testator  after  his  death,  it  would  create  an  execu- 
torship. In  the  Waluljih,  it  is  stated  that  if  a  person 
were  to  say  to  some  people,  "  do  this  for  me  after  my  death," 
that  would  constitute  all  of  them  as  his  executors.  And  if 
they  all  remain  silent  until  after  the  death  of  the  testator, 
when  some  of  them  only  accept,  these  alone  would  be 
waaia.  But  if  only  one  accepted,  he  will  not  be  entitled 
to  act  as  executor,  until  the  Kazi  has  associated  another 
person  with  him  in  the  administration  of  the  testator's 
estate,  for  it  was  clearly  the  intention  of  the  testator  to 
confide  the  executorship  to  more  than  one  person.^ 

An  executor  can  be  removed  without  his  assent,  and 
without  his  knowledge.  This  is  different  from  the  re- 
moval of  an  agent,  who  must  be  informed  by  his  principal 
that  he  has  been  removed. 

When  a  man  has  appointed  two  executors,  one  of 
them  according  to  Abu  Hanifa  and  Mohammed  cannot 
alone  dispose  of  the  property ;  and  acts  done  by  either  of 
them  singly  are  not  operative  without  the  sanction  of  the 

*  "  A  man  addreBsing  a  nnmber  of  persons  sajs  to  them  '  Do  so  aft^r 
my  death.'  If  they  accept  they  all  become  ezocntors  and  if  they  remain 
silent  till  the  testator's  death  and  two  or  more  then  accept,  these  become 
ezecators  and  may  lavrfnlly  carry  the  will  into  execntion.  Bat  if  only 
one  of  them  accepts  thongh  he  is  the  execntor  he  cannot  lawfully  carry 
the  will  into  execntion  without  bringing  the  matter  before  the  judge  who 
may  either  appoint  another  to  act  with  him  or  authorize  him  to  act  by 
himself.  "    Alamgiri,  VI,  pp.  218-219. 
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other,  except  in  some  special  matters.  Thus  one  may  act  I-kctdr« 
separately  as  to  the  washing  and  shrouding  of  the  de-  — 
ceased's  body  and  its  removal  to  the  grave^  the  payment 
of  debts  out  of  assets  of  the  same  kind  as  the  debts,  the 
deliyery  of  specific  bequests,  the  restoration  of  deposits, 
or  of  things  usurped  by  the  deceased  or  acqaired  under 
defective  sales,  the  manumission  of  a  specific  slave  and 
and  the  general  preservation  of  his  property.  But  they 
cannot  act  singly  in  taking  possession  of  deposits  belong- 
ing to  him,  nor  in  receiving  payment  of  debts  due  to  him, 
though  they  may  in  suing  for  his  rights.  According  to 
the  same  authorities,  they  may  also  act  separately  in 
accepting  a  gift  for  a  minor,  sanctioning  his  acts,  making 
partition  of  things  weighable  or  measurable,  and  selling 
what  is  liable  to  spoil.  When  the  deceased  has  directed 
certain  specified  portions  of  his  property  to  be  bestowed  in 
charity  on  beggars  and  indigent  persons  without  particula- 
rizing them,  one  executor  cannot  act  separately  from  the 
other  according  to  Abfi  Hanif  a  and  Mohammed,  though 
he  may  do  so  according  to  Ab&  Yusuf,  but  if  the  objects 
of  the  charity  are  specified  he  may  act  alone  according 
to  them  all.  In  what  has  been  said  it  is  supposed  that 
the  two  executors  have  been  appointed  together  at  one 
and  the  same  time,  Ut.  in  one  sentence  {Jecddm).  When 
one  was  appointed  before  the  other,  some  of  the  Hanafi 
jurists  hold  that  each  of  the  executors  may  act  separately, 
while  others  have  declared  that  according  to  Abfi  Hanif  a 
and  Mohammed  they  cannot  act  separately  in  any  case 
in  disposing  of  property,  and  this  has  been  adopted  by 
Sarakhsi.  If,  however,  two  executors  are  appointed  with 
the  express  provision  tbat  either  of  them  may  act  singly, 
or  if  the  testator  has  declared  that  each  of  them  is  a  com- 
plete executor  {wasi  tamm')  each  one  of  them  may  dispose 
of  the  property  alone.^ 

'  The  above  is  from  the     Alamgiri.    The  pMsages  in  the  Baddalio 
deserre  attention. 
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LErTUBi  When  there  are  two  executors,  the  acts  of  any  of  them 
— 1  are  hdtil  (void)  [unless  ratified  by  the  other,]  like  the 
acts  of  one  of  two  mutwallis.  The  result  is,  that  if  one 
of  them  gives  a  lease  of  wakf  lands,  it  would  not  be  valid 
until  consented  to  by  the  other,  even  though  the  execu- 
tors may  have  been  appointed  separately.  Some  jurists, 
among  them  AbM  Lais,  have  held  that  when  the  appoint- 
ments are  made  separately,  they  can  act  separately ;  in 
the  Mabuiit,  however,  the  first  opinion  is  maintained 
as  correct,  and  it  is  adopted  by  the  Durrur.  This  is  the 
case  when  the  two  executors  are  appointed  by  the  de- 
ceased or  by  one  and  the  same  judge ;  but  if  they  have 
been  appointed  by  two  separate  Kazis,  they  can  act  se- 
parately, for  as  the  Kazis  can  act  validly  in  their  separate 
jurisdictions,  the  administrators  as  their  naib$  or  delegates 
can  also  validly  do  so. 

The  ratification  of  the  co-executor  does  not  amount  to 
a  renewal  of  the  contract,  it  only  imparts  the  necessary 
validity  which  was  originally  wanting.  If  one  wasi  acts 
without  the  knowledge  or  the  consent  of  the  other,  and 
any  property  is  lost,  the  trustee  or  executor  so  acting  will 
be  liable  to  recoup  the  loss.  One  executor  can  appoint 
his  co-executor  his  wakU  or  delegate,  in  which  case  the 
acts  of  the  co-executor  by  himself  will  be  valid. 

Abu  Tusuf  holds  that  each  mutwalli  can  act  singly. 
But  AhA  Hanif a  and  Mohammed  hold  otherwise  (whether 
the  appointments  are  separately  made  or  in  one  single  act) . 

And  the  opinion  of  Imam  Ab&  Hanifa  is  generally 
acted  upon. 

The  acts  of  one  executor  singly,  like  the  acts  of  any 
one  mutwalli,  will  not  be  bdtil  respecting  the  purchase 
of  shrouds  for  the  testator,  his  funeral,^  in  the  litigation 

^  "  ThiB  ezoeption  is  fonnded  on  the  reason  of  necessity,  for  delay  in 
these  matters  would  lead  to  the  corpse  deoomposing.    And  for  this 
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of  his  rights,^  in  the  purchase  of  necessaries  for  his  ^"xv*" 
children,*  in  the  acceptance  of  gifts  made  to  the  testator,  — * 
in  the  emancipation  of  specified  slaves,  in  returning  de- 
posits (with  the  testator)  and  payment  of  specified  lega^ 
cies.  In  the  Sharh^wahbdniehy  the  following  matters  are 
included  as  being  within  the  scope  of  an  executor  acting 
singly,  viz.,  he  may  lavrfully  return  things  acquired  by 
the  deceased  by  embezzlement,  or  under  an  invalid  sale ; 
partition  things  which  can  be  measured  or  weighed,  (pe- 
rishable commodities ;)  he  may  demand  from  the  debtors  of 
the  deceased  specified  debts  due  to  the  testator,  and  pay 
the  same. 

When  there  are  two  executors,  and  one  of  them  is 
absent,  the  other  executor  can  validly  act  by  himself,  if 
the  absentee  is  at  such  a  distance  that  no  kdJUa  or  caravan 
can  reach  him.' 

reason,  neighbours  are  anthorised  to  take  charge  of  the  funeral  of  a 
deceased ;  and  fellow-travellers  of  a  person  dying  on  the  road/''  Radd. 

'  **  Because  several  do  not  join  in  litigation  and  when  they  join,  onlj 
one  pleads,"  Dnrrur  of  Mulla  Ehusm. 

s  This  is  also  founded  on  the  reason  of  necessity,  for  otherwise  the 
infants  would  suffer." 

'  Such  an  absence  is  technically  called  ghthat-i-munkata.  The  rule  is 
founded  on  the  necessity  of  two  executors  acting  in  consultation.  When 
one  is  so  far  away  or  residing  in  such  a  place  that  no  letter  or  news 
can  either  reach  him  or  be  received  from  him,  the  law  regards  him  as 
non-existing  for  the  time,  and  does  away  with  the  necessity  of  two  exe- 
cutors acting  together. 

"  Things  deposited  with  the  deceased  can  be  returned  by  one  executor, 
but  the  deposits  of  the  deceased  can  be  received  by  the  two  ;  this  is  the 
view  of  Saijani  g^ven  in  the  Hindyeh  (Alamgiri)." 

**  This  is  the  view  of  Ibn  Shahna ;  but  where  something  is  to  be  sold 
in  order  to  pay  the  legacy,  it  cannot  be  done  without  the  consent  of  the 
co-executor." 

'*  Kazi  Khan  adds  that  one  executor  can  lawfully  take  possession 
of  any  inheritance  which  might  have  devolved  on  the  testator  before 
his  death,  provided  there  is  no  debt  attached  to  it ;  and  of  properties 
and  deposits  in  the  residence  of  the  testator,  to  preserve  them  from  loss 
or  damage.     He  can  also  redeem  pledges." 
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LxcTTTBK         A  single  executor  may  validly  sell  anything  which  it  is 

1       feared  may  be  lost.    It  has  been  already  obseryed,  that 

according  to  Abd  Yusuf  each  executor  can  act  validly  in 
all  matters,  but  Imam  Abu  Hanif a  and  Mohammed  differ. 
Where,  however,  the  testator  has  declared  by  his  will  that 
the  executors  may  act  jointly  or  severally,  each  can  act 
singly  according  to  all  jurists. 

Shiah  Law.  ^^^^  Shiah  Law  is  slightly  different,  it  says  that  when 
two  persons  have  been  appointed  in  general  terms  or 
with  an  express  condition  that  they  are  to  act  jointly, 
one  of  them  cannot  act  singly  without  the  other  and 
if  either  of  them  should  do  so,  his  acts  would  not  be 
lawful,  except  such  as  are  positively  incumbent  or  neces- 
sary, as  for  instance,  the  providing  of  clothes  and  food  for 
the  infant  children  of  the  testator.  And  it  is  held  to  be 
incumbent  on  the  judge  to  compel  them  to  act  jointly,  and 
when  that  is  impracticable  he  may  appoint  others  in  the 
stead  of  both.  So  when  there  are  two  executors,  they  can 
not  apportion  the  property  between  themselves  for  the  pur- 
pose of  separate  management.  If  one  of  them  should  fall 
ill  or  become  incapable  of  performing  the  duties  of  the 
office,  the  judge  must  appoint  an  associate  to  the  other 
who  is  competent,  but  this  power  cannot  be  exercised  when 
one  of  them  dies  or  becomes  disqualified^  for  the  remaining 
executor  is  empowered  to  act  singly  and  the  judge  has  no 
authority  while  there  is  an  executor  of  the  deceased  surviv- 
ing and  competent  to  act.  If  the  testator  has  made  it  a 
condition  that  the  executors  are  to  act  jointly  and  sepa- 

For  example  to  make  a  partition  of  anoh  things  with  the  partner  of 
the  testator. 

Thongh  one  exeontor  may  not  gprant  a  receipt  or  discharge  for  a  debt 
dne  to  the  deceased,  yet  he  may  validly  make  a  demand  for  it  and  prefer 
a  snit  for  the  same. 

In  the  Hed&ya  these  principles  are  set  forth  with  considerable  dis- 
tinctness and  may  be  studied  with  advantage. 


i 
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rately,  in  that  case  the  acts  of  each  singly  are  lawful.     ^"^V*' 

They  may,  also,  lawfully  divide  the  property  between  them       

and  each  take  upon  him  the  management  of  a  part,  in  the 
same  way  as  they  might  have  acted  separately  before  the 
partition.^ 

When  two  executors  are  appointed  for  two  different    Hanafiiaw; 
purposes,  e.  g.y  one  for  the  payment  of  the  testator's  debts  ^^^^^^p^! 
and  the  other  for  the  administration  of  his  estate,  accord-  pose, 
ing  to  AbA  Hanifa  and  Abu  Tusuf ,  both  are  general  exe- 
cutors, competent  to  act  in  all  matters ;  though  Moham- 
med differs  and  holds  that  the  authority  of  each  is  re- 
stricted to  the  purpose  for  which  he  is  appointed.     But 
where  it  is  made  an  express  condition  that  one  executor 
shall  not  act  in  the  matter  to  which  the  other  is  appointed, 
Mohammed-ibn-al  Fazl  states  that,  according  to  all  opi- 
nions, the  powers  of  each  executor  will  be  restricted  within 
the  limits  laid  down  by  the  testator,  and  it  is  only  where 
he  has  not  made  such  a  condition  that  there  exists  the 
difference  of  opinion  above  mentioned,  the  fatwa  being 
with  Abu  Hanifa.' 

When  one  of  two  executors  dies  appointing  his  co- 
executor  as  his  ovm  executor,  in  that  case  the  surviving 
executor  can  act  singly  in  respect  of  the  original  testator. 
If  the  deceased  executor  appoints  another  person  as  his 
executor,  such  person  will  become  associated  with  the 
surviving  executor  of  the  original  testator,  who  will  not 
be  entitled  to  act  alone.  Where  the  deceased  executor 
has  appointed  no  executor  for  himself,  the  Kazi  should 
associate  another  person  with  the  surviving  executor,  for  it 
was  the  intention  of  the  testator  that  the  execution  of 
his  will  should  be  entrusted  to  two  persons.  This  is 
stated  in  the  Durrur. 

'  8har4ya  ;  the  Hohakkik,  however,  thinks  this  yiew  is  open  to  doubt. 
*  Alamgiri,  YI,  p.  216. 


558      APPOINTMENT  OF  EXECUTORS,  HOW  MADE. 

Lbctubi         If  one  of  two  executors  becomes  insane  or  otherwise  in- 

XV. 

^^  capable,  the  Kazi  shall  appoint  a  substitute  for  him,  but 
he  cannot  assign  the  executorship  to  the  co-executor. 
But  if  one  of  them  turns  out  to  be  dishonest,  the  Kazi 
may  either  associate  another  person  or  authorise  that 
other  to  act  by  himself. 

The  executor  of  an  executor,  however  removed,  can  act 
as  the  executor  of  the  first  testator.  Shfifei  differs  on  this 
point. 

With  reference  to  the  powers  of  a  derivative  execu- 
tor, the  doctrine  is  put  by  the  Badd  in  four  aspects,  (a) 
Either  the  deceased  executor,  whilst  appointing  an  exe- 
cutor, leaves  his  powers  regarding  the  estate  of  the  origi- 
nal testator  undefined,  e.  9.,  he  may  only  say,  "  I  make 
this  person  the  wasi  after  me ;"  (6)  defines  his  powers,  e.  jr., 
says  "  I  make  this  person  a  waH  of  my  estate ;"  (e)  or, 
declares  expressly  *^  I  make  this  person  a  wa^i  of  the  estate 
of  my  must  (testator ;)"  {d)  or  says  "of  both  estates." 

When  the  powers  are  left  undefined  or  it  is  expressly 
declared  that  he  is  to  be  the  executor  of  both  estates,  the 
executor  of  the  deceased  executor  will,  according  to  the 
majority  of  jurisconsults,  become  the  executor  of  the 
original  testator.     On  this  point  Sh&fei  and  Zuffer  differ. 

Where  it  is  simply  declared  that  he  is  to  be  the  exe- 
cutor of  the  estate  of  the  deceased  executor,  there 
are  two  reports  from  Abu  Hanif a,  the  most  approved 
being  that  he  would  be  the  executor  of  both  estates. 
And  there  are  two  reports  also  from  the  Disciples,  the 
most  approved  being  that  his  powers  will  be  restric- 
ted to  the  estate  of  his  own  testator.  And  if  the 
deceased  executor  said,  "  I  constitute  this  person  executor 
of  the  original  testator,"  it  would  be  so.  This  is  according 
to  all  the  jurists.  And  so  it  is  stated  in  the  Tat&r-kh&- 
nieh,  Sharh-i-Tah&wi  and  other  works  of  authority. 
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In  the  Alamgiri  the  aboye  principles  are  stated  thus : —     Lectobi 

**  When  a  man  has  appointed  two  executors  and  one  of        

them  dies,  the  suryivor  cannot,  according  to  Abii  Hanif a 
and  Mohammed,  dispose  of  the  property,  but  should  lay 
the  matter  before  the  judge,  who  if  he  sees  proper  may 
make  him  sole  executor  and  transfer  to  him  the  power 
of  disposal,  or  add  to  him  another  in  the  place  of  the 
deceased.  According  to  Abu  Yusuf,  however,  the  sur- 
vivor can  act  alone,  as  in  his  opinion  he  was  competent 
to  do  while  the  other  was  alive.  Though  one  of  the 
executors  should  accept  after  the  death  of  the  testator 
and  the  other  should  not  accept,  or  though  one  of  them 
should  die  before  the  testator  and  before  acceptance  by 
the  other,  the  single  executor  is  incompetent  to  act  by 
himself  according  to  Abu  Hanif  a  and  Mohammed,  while 
according  to  Abu  Yusuf  he  is  competent.  If  one  of  two 
executors  is  /dsik,  the  judge  may  authorize  the  other  to 
act  singly  or  may  join  another  with  him  instead  of  the 
foMf  in  which  case  the  just  one  could  not  act  with- 
out the  other  according  to  Abu  Eanifa  and  Mohammed, 
while  according  to  Ab&  Yusuf  he  could.  A  person  having 
appointed  two  executors,  one  of  them  dies,  having  first 
appointed  his  co-executor  to  be  his  executor.  This  is  lawful 
and  the  co-executor  may  dispose  of  the  property  of  the 
first  deceased,  for  as  he  could  have  done  so  with  the  sanc- 
tion of  his  co-executor  in  his  lifetime,  so  he  can  in  like 
manner  do  so  after  his  death.  There  is  another  report, 
however,  against  the  legality  of  the  disposal  but  the  first 
is  correct." 

If  a  person  should  appoint  an  executor  and  direct  him 
to  act  in  conformity  with  the  instructions  of  a  third 
person,  e,  g.j  ''  with  the  knowledge  of  so  and  so,"  the 
executor  may  act  without  that  third  person's  knowledge. 
But  if  the  direction  was,  ^^  do  not  act  without  his  instruo- 
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^'y^*     tions  or  knowledge,"  it  would  not  be  lawful  for  the  executor 

-A.  V  « 

to  act  without  his  knowledge,  and  the  fcUwa  is  to  that 

efPect.  If  the  testator  should  say,  ^^  Act  in  accordance  with 
the  opinion  of  so  and  so,"  or  ''Do  not  act  except  with  the 
opinion  of  so  and  so,"  in  the  first  case  the  person  addressed 
would  be  the  executor,  in  the  second  they  are  both  exe- 
cutors according  to  the  approved  doctrine.  Abu  Nasr  has 
said  that  if  the  words  were,  ''  Act  in  the  matter  with  the 
orders  of  so  and  so,"  he  is  executor  specially ;  while  if  the 
words  were,  "  Do  not  act  mthout  his  orders,'  both  would  be 
executors  and  this  seems  probable  according  to  the  doc- 
trine of  ''our"  masters.  When  a  man  appoints  one 
person  his  executor  and  another  mtishrif  or  inspector  over 
him,  the  first  is  the  executor  not  the  mushrif,  the  effect  of 
whose  appointment  is  that  the  executor  cannot  act  with- 
out his  knowledge. 
According  to  the  Shiah  doctrines,  an  executor  cannot 
Bhiah  Law.  ©J^trus^  t^e  management  of  his  testator's  property  to  his 
own  executor,  without  the  power  having  been  reserved  to 
him.  When  an  executor  has  his  testator's  authority  for 
bequeathing  the  management  of  the  estate  at  his  own 
death,  he  may  lawfully  do  so  by  general  agreement. 
According  to  the  approved  doctrines  he  can  also  do  so 
when  the  testator  has  neither  authorised  nor  forbidden 
such  appointment,  though  some  jurists  hold  a  different 
view.  When  there  is  no  provision  in  the  original  testator's 
will,  the  superintendence  of  his  estate,  upon  the  death  of 
the  executor,  devolves  upon  the  judge.  In  like  manner,  if 
a  person  should  die  without  appointing  an  executor,  the 
superintendence  and  care  of  his  estate  belongs  to  the 
judge.  And  if  there  is  no  judge  present  on  the  spot,  any 
true  believer  in  whom  confidence  can  be  placed  may  law- 
fully assume  the  care  and  management  of  the  estate, 
though  there  is  doubt  and  difference  of  opinion  on  this 
point. 
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When  there  is  an  execntor  appointed  by  the  testator,     ^^** 

the  Kazi  cannot  appoint  an  administrator  unless  the       

executor  is  absent,  such  absence  amounting  to  a  ghibat-4r' 
mimkata  ;  this  is  stated  in  the  commentaries  of  AMl  Saood. 

If  a  person  were  to  prefer  a  claim  against  the  estate 
of  the  deceased  and  the  executor  is  absent,  the  Kazi  will 
appoint  a  person  as  defendant  to  represent  the  testator. 
If  the  executor  is  present  and  consents  to  the  debt,  the  Kazi 
may  at  his  discretion  appoint,  another  person  to  represent 
the  testator,  so  that  the  plaintiff  may  properly  prove  his 
claim  against  him.  For  the  acknowledgment  of  the 
waai  is  not  valid  against  the  testator,  and  the  plaintiff 
cannot  recover  a  decree  against  the  estate  of  the  deceased 
by  the  mere  consent  of  the  executor. 

Where  the  property  of  an  infant  child  is  managed  by 
the  father  who  wastes  it,  the  Kazi  can  take  it  away  from 
his  hands  and  place  it  in  the  hands  of  a  curator  to  act 
as  a  wasi. 


Note. 


"  If  a  man  appoint  two  exeonton,  neither  of  them  is  entitled,  aooording 
to  Ab£l  Hanif a  and  Mohammed,  to  act  withont  the  other,  except  in  particu- 
lar oases,  of  which  an  explanation  shall  be  hereafter  given.  Abt^  Ynsnf 
is  of  opinion  that  in  all  cases  either  of  them  may  act  without  the  other, 
beoaose,  an  execntor  is  endowed  with  his  power  of  action  in  rirtne  of  the 
will  of  the  testator ;  and  as  power  of  action  is  a  thing  sanctioned  by  tho 
law,  and  incajmble  of  dirision,  he  enjoys  his  power  complete  and  perfect  in 
the  same  manner  as  a  complete  authority  to  contract  their  infant  sister  in 
marriage  appertains  to  each  of  her  brothers  respectiTely.  (The  ground  of 
this  is  that  executorship  is  a  succession,  which  succession  cannot  be 
established  in  the  executor,  unless  the  authority  of  the  testator  derolves  to 
him  in  the  same  degree  in  which  it  had  appertained  to  the  testator,  that 
is,  completely  and  perfectly.)  The  testator's  choice,  moreoTer,  of  the  two 
to  be  his  executors  is  an  argument  of  whe  particular  attachment  of  each  to 
his  interest,  which  attachment  is  equzralent  to  the  consanguinity  of  two 
brothers  in  the  point  of  contracting  their  infant  sister  in  marriage.     The 
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LErrrRE       an^nments  of  AbA  Hanifa  in  support  of  his  opinioa  are  twofold.    Fint,  tha 
^  ^  ■  power  of  an  exeratar  beiu^  derived  from  the  testator  is  of  oonaeqaenoe  to 

be  c'xercisf'd  in  the  manner  preHcribcxl  by  him  ;  and  in  the  case  in  qaestion 
the  testator  has  entmst^d  this  power  to  both  the  execators  on  the  condi- 
tion of  their  bein^  united  in  the  trout,  for  he  does  not  ezpresslj  assent  to 
tiuiir  actiiij;  otherwise  than  jointly,  and  the  above  condition  is  moreover 
attended  with  advantage,  as  the  deliberations  of  two  persons  are  better 
than  of  one.  It  is  otherwise  with  two  brothers,  in  the  cironmstance  of 
contracting  their  infant  sister  in  marriage  (as  adduced  hj  AhA  Tnsnf,) 
since  the  cause  of  such  authority  being  vested  in  them  is  relationship,  a 
caase  which  exists  equally  in  each.  The  contracting  in  marriage,  more- 
over, is  a  right  of  the  infant,  resting  upon  her  gnardian,  (insomach  that  if 
the  infant  require  her  guardian  to  contract  her  to  any  person  being  her 
equal  for  whom  she  has  a  liking,  he  must  comply,)  whereas,  in  the  case 
here  considered,  the  acting  (with  the  estate)  is  the  right  of  the  execntor 
himself,  not  of  another  resting  upon  him.  In  the  case  of  oontraofcing  tha 
infant  in  marriage,  therefore,  if  one  of  the  two  brothers  so  contract  her, 
be  merely  discharges  a  duty  incumbent  on  the  other  brother  and  his  act  is 
therefore  valid,  whereas  in  the  case  of  executorship  if  one  of  the  two  act 
alone,  he  exercises  a  right  appertaining  to  the  other  and  his  so  doing  is 
therefore  invalid — ^in  the  same  manner  as  where  two  persons  owe  a  sum  of 
money  to  one,  in  which  case  it  would  be  perfectly  lawful  for  either  of 
them  to  discharge  the  whole  debt,  whereas  supposing  one  man  to  owe  a 
sum  of  money  to  two  others,  it  would  not  be  lawful  for  him  to  pay  tha 
whole  to  either  of  them." 

"  The  cases  excepted  by  Abil  Hanifa  and  Mohammed  in  which  they  hold 
the  acts  of  either  executor,  singly,  to  be  valid,  are  such  as  require  imme- 
diate execution.  Thus,  it  is  lawful  for  either  executor  singly  to  disburse 
the  funeral  charges,  as  a  delay  in  this  might  occasion  the  body  to  become 
offensive,  whence  it  is  that  a  similar  power  is  vested  in  the  neighbours. 
In  the  same  manner  either  of  the  executors  singly  may  purchase  victuala 
or  clothes  for  the  infant  children  of  the  testator,  this  being  a  matter  of 
urgency  and  which  admits  of  no  delay." 

'*  So,  likewise,  it  is  lawful  for  either  of  the  executors  to  restore  an 
usurped  article,  or  deposit  a  thing  purchased  by  the  testator  under  an 
invalid  contract.  In  preserving  the  estate  of  the  testator  also,  and  in  dis- 
charging his  debts,  the  act  of  either  executor  is  lawful  independent  of  the 
other.  For  none  of  these  are  considered  as  an  exercise  of  power  bat 
merely  the  performance  of  a  duty,  insomuch  that  the  depositor  has  him- 
self a  right  to  seize  and  carry  away  his  deposit,  if  he  find  it  among  the 
effects  of  the  deceased,  and  the  creditor  has  a  similar  right  with  regard  to 
his  debt,  and  it  is  moreover  the  duty  of  every  one  into  whose  hands  pro- 
perty may  fall  to  attend  to  the  preservation  of  it,  whence  this  comes  under 
the  description  of  aid  and  assistance  not  of  an  exercise  of  power — ^neither 
do  any  of  these  acts  require  thought  or  consideration.  Either  of  the 
executors  has  also  a  right  singly  to  discharge  a  legacy  or  emanoipete  a 
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felave,  if  directed  by  the  testator  becanse  snoh  deeds  require  no  tbonght  or      liB^TUBi 
conBideration/'  1 


Ci 


In  the  same  manner,  either  of  them  may  institnto  a  suit  in  claim  of 
the  rights  of  the  testator,  because  a  conjunction  of  both  in  so  doing  would 
be  impracticable,  since,  if  they  were  to  do  it  at  one  and  the  same  time  in 
the  assembly  of  the  Kazi,  they  must  occasion  noise  and  confusion  (whence 
it  is  that  only  one  of  two  agents  for  litigation  is  allowed  to  plead  at  a 
time).  The  acceptance  of  a  gift  for  an  infant  is  likewise  an  act  which 
either  may  perform  singly,  for  in  case  of  delay  there  is  a  possibility  of  the 
gift  being  rendered  null  by  the  death  of  the  donor  preyious  to  the  seizure. 
These  acts,  moreoTor,  being  permitted  to  a  mother  and  nurse  is  a  proof 
that  they  are  not  exertions  of  power.  It  is  likewise  permitted  to  any  of 
the  executors  singly  to  sell  goods  where  there  is  an  apprehension  of  their 
spoiling  as  in  the  case  of  fruit  and  the  like,  and  also  to  collect  together 
and  preserre  the  scattered  property  of  the  testator  as  a  delay  might  occa- 
sion the  destruction  of  it,  and  such  permission  is,  moreover,  given  to  every 
person  into  whose  hands  property  may  fall  whence  it  may  be  inferred  that 
this  is  not  an  exertion  of  power.  (It  is  recorded  in  the  Jama  Saghir  that 
none  of  the  executors,  where  there  are  more  than  one,  has  singly  the  power 
of  selling  goods  or  receiving  payment  of  debts  because  these  are  exercises 
of  power  which  they  must  perform  jointly  in  conformity  with  the  will  ancl 
intention  of  the  testator.)" 

"  If  a  person  appoint  two  executors  in  a  separate  manner  (as  if  he  should 
first  say  to  the  one,  '  I  have  appointed  you  my  executor,'  and  again  at  a 
different  period  to  the  other,  '  I  have  appointed  you  my  executor,')  some 
allege  that  in  this  case  each  of  them  has  individually  a  power  of  exercising 
the  funotions  of  the  appointment  without  consulting  the  other,  in  the  same 
manner  as  two  agents  where  they  are  appointed  by  different  commis- 
sions— the  reason  of  which  is,  that  the  testator,  in  appointing  the  two 
separately,  indicates  his  assent  to  each  acting  from  his  own  judgment  with- 
out the  other's  assistance  or  advice.  Others  again  say,  that  concerning 
this  case  a  disagreement  subsists  between  AhU  Hanifa  and  Mohammed  on 
one  side  and  AhU  Tusuf  on  the  other,  because  a  will  is  not  established 
until  the  death  of  the  testator,  and  at  that  time  both  are  executors  together, 
notwithstanding  they  had  b^n  appointed  separately.  It  is  otherwise 
with  two  agents  appointed  under  different  commissions,  for  the  appoint- 
ment of  each  of  those  still  continues  distinct  and  separate  as  settled  by 
the  constituent." 

"  If  one  of  two  executors  die,  it  is  incumbent  on  the  Kazi  to  appoint  an- 
other in  his  room.  This  is  the  opinion  of  Ahti  Hanifa  and  Mohammed,  be- 
cause according  to  their  doctrine  the  remaining  executor  has  not  of  him- 
self power  to  act  on  every  occasion  and  the  interest  of  the  deceased  there- 
fore requires  the  appointment  of  another  to  operate  with  him,  and  it  is  also 
the  opinion  of  AbA  Yusuf ,  because,  although  the  remaining  executor  be 
(according  to  him)  empowered  to  act  of  himself,  still  it  behoves  the  Kazi  to 
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LieCTUBB       sppoiiit  aaotlier  his  companion,  for  the  design  of  the  testator  eridentl^ 
Xy.  to  leaye  two  sncceBSors,  the  management  of  his  concerns,  and  as  this  ina,y 

^"-^         bo  fulfilled  by  the  appointment  of  a  substitute  for  him  who  dies,  one  mnafe 
be  appointed  accordingly ) "  Hediya,  IT,  Bk«  LII,  Gh.  YII,  pp.  M3-546. 


i 


Seotiok   III. 
^tlE  POWEES  OP  THE  EXEC0TOES. 

The  i>ow0r8  of  an  executor  in  the  Mahommedan  system 
are  goyemed  by  roles  closely  analogous  to  those  under 
the  English  law.  But  there  are  points  of  difference 
which  require  careful  attention* 

When  the  heirs  of  the  testator  are  minors,  the  powers 
of  the  executor  are,  within  certain  limits,  absolute.  In 
case  of  necessity,  he  has  the  power  of  selling  the  property 
and  investing  the  proceeds,  after  discharging  any  debts 
of  the  testator  or  those  incurred  in  the  maintenance  of 
his  infant  children,  in  other  and  more  profitable  kinds  of 
property.  The  sale,  however,  must  be  for  an  adequate 
consideration,  ''  such  as  is  reasonable  among  people  of 
business."^  The  executor  cannot  sell  the  property  to  him- 
self or  to  any  relative  of  his,  whose  evidence,  under  the 
Mohammedan  law,  woidd  be  inadmissible  against  him.' 
He  can  enter  into  a  partition  with  the  co-sharers  of  the 
deceased  or  the  legatee,  in  respect  of  the  minor's  shares  in  all 
kinds  of  property,  both  moveable  and  immoveable,  **  even 
with  a  slight  inadequacy  in  the  terms  (^AicbnH^-ycmr)." 
A  partition,  however,  where  the  inadequacy  is  manifest 
or  glaring,  t.  e.,  great,  is  ineffective. 

When  aU  the  heirs  are  minors,  the  allotment  by  the 
executor  of  the  legatee's  share,  and  the  retention  by  him 
of  the  residue  for  the  heirs,  is  valid  and  effective.  And 
in  case  any  portion  of  their  share  is  lost  in  the  hands  of 

>  Badd.  '  Ibid ;    Alamgiri,  YI,  p.  220. 
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the  executor,  the  minors  have  no  right  to  be  recouped    Lectubi 

either  by  the  legatee,  or  by  the  executor,  unless  it  is  occa-       

sioned  by  his  wilful  neglect  or  default.  But  when  some  of 
the  heirs  are  adtdt  and  absefnJtj  the  executor  can  lawfully  en- 
ter into  a  partition  on  their  behalf  with  the  legatee  in  every 
thing  except  akdr  or  what  is  vnvmoveable,  and  to  hold  the 
shares  of  the  minors  for  them.  If  all  the  heirs  are  adult 
or  some  of  them  are  ddult  and  preseni,  any  partition  made 
by  him  is  void  against  those  heirs  who  are  adult,  both 
with  respect  to  moveable  and  immoveable  property.  But 
if  the  heirs,  though  mU  fwris,  are  aisenty  the  partition 
effected  by  the  executor  is  inoperative  so  far  as  the  im- 
moveable property  is  concerned,  in  other  words  if  the  heirs 
are  adult  but  not  present,  a  ]>artition  of  moveable  property 
alone  made  by  the  executor  with  the  legatee  is  valid. 

When  the  testator  has  left  specific  bequests  to  indivi- 
duals, a  division  of  the  property  by  the  executor  among 
the  heirs,  in  the  absence  of  the  legatees,  is  not  effective ; 
and  in  case  the  share  or  shares  allotted  to  the  legatees 
should  perish,  they  would  be  entitled  to  claim  a  share  to 
the  extent  of  a  third  of  the  estate  from  the  shares  given 
to  the  heirs.^ 

But  when  the  partition  is  effected  by  the  judge,  and  the 
portion  allotted  by  him  to  the  legatee  is  held  in  his  cus- 
tody, the  division  is  valid,  and  if  the  legatee's  portion  should 
perish  in  the  hands  of  the  judge  or  the  curator  appointed 
by  him,  the  legatee  would  have  no  right  of  recourse 
against  the  heirs,  neither  would  the  judge  be  responsible.' 
**  This  rule  applies,  however,  only  to  those  things  which 
can  be  weighed  or  measured — a  partition  of  which  is,  in 

*  "The  legatees  can  claim  also  against  the  ezeontor,  according  to 
Zailye.  All  this  when  a  partition  is  made  without  leave  of  the  Kazi," 
Badd. 

*  Badd-ol-MohtAr,  V,  p.  692 ;  Alamgiri,  VI,  p.  220. 
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Limmc     fact,  a  division.    Bat  with  respect  to  things  that  are  not 
1       sOy  a  partition  would  in  effect  amount  to  a  matoal  ex- 
change, like  a  sale,  and,  consequently,  would  be  unlawf ul, 
for  it  is  not  lawful  to  sell  another  person's  property."  ^ 
''  And  when  the  judge  has  appointed  a  guardian  {wasij 
for  an  orphan  in  all  thingsy^  and  he  has  made  a  partition 
on  his  behalf,  whether  of  moveable  or  immoveable  things, 
the  partition  is  lawful,  but  if  the  appointment  is  only  for 
a  special  purpose,  as  for  the  maintenance  of  the  orphan 
or  the  conservation  of  his  property,  the  partition  is  not 
kwful." 
The  powers  of  a  waai  appointed  by  a  mother  or  ajiy 
The  powers  other  relation,  such  as  the  brother  or  uncle,  are  very  limited. 
appointed  by  He  has  uo  authority  to  deal  with  the  immoveable  pro- 
the  mother,    p^j-^y  of  his  wards  under  any  circumstance,  nor  with  any 
property  inherited  by  the  minors  from  any  person  other 
than  their  mother.     The  wasi  can  deal  with  their  move- 
able property,   inherited  from  the  mother,  or  on  their 
behalf  enter  into  a  partition  in  respect  thereof,  provided 
thQ  father  be  not  alive,  and  there  be  no  executor  appointed 
by  him. 

When  an  executor  makes  a  partition  among  the  heirs, 
who  are  all  minors,*  the  partition  is  unlawful.  If  they  are 
all  adults,  but  some  of  them  are  absent,^  and  a  partition 
is  made  with  those  who  are  present  and  their  shares  se- 
parated from  the  mass,  the  partition  is  lawful  with  respect 
to  chattels  {matd)  but  not  as  regards  immoveable  property.' 
If  there  are  both  minor  and  adult  heirs,  but  the  adult  are 

»  Alamg»ri»  ^»  P-  220. 

*  i.  e.f  with  general  powers. 

s  "  An  ezecntor  cannot  make  a  partition  of  the  shares  of  the  minors 
among  themselves ;"  Badd. 

*  "  If  the  heirs  are  absent  at  three  days'  journey  or  more ;  this  is 
according  to  Eaffast&ni."  The  distance  must  in  every  case  be  such  that 
it  is  difficult  to  communicate  without  delay. 

*  Kazi  Khan  ;  Alamgiri,  VI,  p.  222. 
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absent,  the  partition  is  unlawful.    If  the  adults  are  pre-     ^*ctobi 

sent  and  their  share  is  given  up  to  them  and  the  shares        

of  the  minors  separated  from  the  shares  of  the  adult 
heirs,  and  kept  in  a  mass  vrithout  partition  among  the 
individual  minors,  the  division  is  lawful.  When  the  share 
of  each  minor  or  adult  is  separated  from  the  rest,  the 
whole  partition  is  invalid.  But  if  the  portion  of  the 
adults  is  surrendered  to  them,  and  the  portion  of  the  minors 
retained,  and  subsequently  on  their  attaining  majority, 
divided  among  them,  the  partition,  as  between  the  adults 
and  the  minors,  is  valid. 

When  the  testator  has  left  a  direction  in  the  vnll  em- 
powerinff  the  executor  to  sell  his  property  and  invest  the     ^o^e^  <>'  ^ 

K  ^  K     s:       y  sale  poaaeBBed 

proceeds  in  any  other  kind  of  property,  the  executor  can  by  the  %oaa%. 
lawfully  do  so. 

When  the  executor  contracts  a  debt  on  behalf  of  the 
minor  without  any  necessity  therefor,  it  will  not  be 
operative  against  the  minor  and  if  any  loss  accrues  to  the 
orphan  therefrom  the  executor  will  be  liable. 

'^  When  an  executor  appointed  by  the  father  sells  any« 
thing  belonging  to  the  estate  of  the  testator,  the  legality 
of  his  act  will  have  to  be  considered  in  two  aspects  : — 

*'  The  first  is,  when  the  deceased  has  left  neither  debts 
nor  legacies ;  the  second  is,  when  he  has  died  either  leaving 
debts  or  legacies.  In  '  the  Book,'  ^  it  is  laid  down  that 
even  when  there  are  no  debts  or  legacies  to  be  paid  out  of 
the  estate  of  the  testator,  the  executor  may  sell  the  whole 
property,  moveable  and  immoveable,  when  the  heirs  are 
minors.  But  Shams-ul-aimmah  Halw&'i  has  said,  what  is 
stated  in  *  the  Book '  was  the  opinion  of  the  ancients,  and 
that,  according  to  the  moderns,  the  akdr  or  immoveable 
property  of  a  minor  can  be  sold  only,  when  there  are  no 
debts  nor  general  legacies,  if  the  minor  has  occasion  for 

^  Mukhtasar-nl-Kudiiri  is  meant  kere. 
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Ltrrrmm  ike  price  thereof^  or  a  purchaser  is  eaiper  to  obtain  it  hj 
'  giving  double  its  Taloe,  or  the  sale  is  otherwise  to  the 
minor's  advantage,  as  for  instance,  when  the  khiraf  or 
land-tax  is  to  be  paid,  or  whoi  the  expenses  exceed  ita 
income,  or  the  property  being  a  shop  or  a  mansion  is  falling 
into  decay.  With  regard  to  the  land-tax,  when  a  necessily 
arises  for  paying  it,  and  there  is  belonging  to  the  estate 
any  other  property  besides  akdr^  that  property  is  first 
to  be  applied  towards  its  paym^it,  and  if  that  is  not 
sufficient  the  akdr  may  iken  he  told  for  its  proper  valne, 
or  a  price  not  mnch  less  than  its  yalae,  bat  the  execntor 
cannot  lawfully  sell  it  at  a  greater  depreciation  than  men 
would  usually  submit  to.  And,  in  like  manner,  an  exe- 
cutor cannot  lawfully  purchase  for  a  minor  anything  at  a 
price  much  above  its  value.'*' 

In  the  Badd,  the  principle  is  stated  somewhat  more 
explicitly :— '*  The  ancients  held  that  an  executor  could 
sell  the  immoveable  property  of  the  minors  according  to 
his  discretion,  but  modem  jurists  have  imposed  several 
restrictions  on  the  power  of  sale  possessed  by  the  executor, 
in  the  case  of  immoveable  property  belonging  to  his 
minor  wards.  These  restrictions  are  specifi^ed  in  Easi 
Khan,  and  Zailye  declares  that  8adr-ush-Shahtd  holds 
the  fahoa  is  according  to  the  modem  view.  These 
restrictions  are  as  follows : — (1)  if  the  testator  has  died 
leaving  debts  and  it  is  necessary  to  sell  a  portion  of  the 
property  to  discharge  such  debts,  t.  6.,  the  debts  cannot 
be  paid  off  without  selling  some  i>ortion  of  the  immove- 
able property,  he  may  lawfully  do  so  for  adequate  value ; 
(2)  if  the  testator  has  directed  the  x>ayment  of  legacies 
in  money  and  he  has  left  no  cash  out  of  which  such 
legacies  can  be  paid,  the  executor  can  sell  a  portion  of  the 
immoveable  property  sufficient  to  pay  off  such  legacy ; 
(8)  if  there  is  a  reasonable  apprehension  of  the  property 
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being  lost  by  decay  or  dilapidation,  like  a  bouse  falling  Lbcturi 
into  ruin,  etc. ;  (4)  wben  the  property  is  in  the  possession  — 1 
of  an  usurper,  and  there  is  no  prospect  of  its  being  re- 
covered; (5)  when  the  expenses  connected  with  the 
management  or  preserration  of  the  property  exceed  the 
income ;  (6)  when  it  is  necessary  to  pay  the  royal  taxes 
and  there  are  no  funds  wherewith  to  pay  them  ;  (7)  when 
the  price  offered  for  the  property  is  double  its  real  value. 

The  executor  can  lawfully  sell  to  any  person  other  than 
himself  any  moveable  property  belonging  to  his  minor 
wards,  or  purchase  for  them  any  property  from  such  per- 
sons, but  it  must  be  for  the  consideration  usually  current 
in  transactions  of  that  kind.  If  the  sale  or  purchase  is  for 
an  inadequate  consideration,  it  is  not  valid  and  can  be  set 
aside,  and  the  executor  would  be  liable. 

An  administrator  or  guardian  (wasi)  appointed  by  the 
Kazi  cannot  purchase  anything  belonging  to  his  minor 
wards,  nor  can  he  sell  to  them  anything  belonging  to 
himself ;  but  where  a  wasi  appointed  by  the  father  of  the 
minors  enters  into  such  a  transaction,  it  is  valid,  according 
to  Abu  Hanifa,  if  it  is  to  the  manifeat  advantage  of  the 
minor.  The  Disciples  hold  the  transaction  to  be  absolutely 
invalid.  The /a^u;a,  however,  is  according  to  Abu  Hanifa.^ 

According  to  some  jurists,  the  father  may  sell  his 
infant  children's  property,  provided  be  is  an  amin  or  a 
person  wo/thy  of  trust,  and  the  sale  is  to  their  manifest 
advantage.  But  where  the  father  is  an  untrustworthy 
person,  the  minor,  on  attaining  majority,  can  set  aside  the 
sale,  unless  it  was  for  double  the  real  value  of  the  property, 

^  "  When  an  executor  sells  the  orphan's  property  to  himself,  or  his  own 
to  the  orphan,  the  sale  is  lawful  according  to  Abil  Hanifa,  and  according  to 
Aht  Tnsnf  also  by  one  r^x>rt,  when  the  sale  is  obvionsly  for  the  benefit  of 
the  orphan  though  unlawful  when  not  obyiously  for  his  benefit.  According 
to  Mohammed  and  Abd  Ynsuf  bj  another  and  more  probable  report  such  a 
sale  is  unlawful  under  any  circumstances,"  Alamgiri,  VI,  p.  224. 
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Laa  t^i  z^^AXrx  fewer  tr^zi  an  esecct'Sr,  and  kii 

ar^  r~^\^:v:d  t#>  tiur  akB>&  r^atrietioDa  ;  Haaocti 

pi.-  trri  /u  r.  IS  ^'z^jtHilz  v>  xIIm  Yierv.    AH  tLia  appUes  to 

t;.^  fcjf;  cf  i2:noTrak\]e  prop-cTtj-    Whh  regpect  to 

an  ii.f.2^:'i  goodd  for  tLe  ctnrexit  price,  if  it  k  to  Ike 
TUit^cr>^  <^  tL<  miii-jr  an-l  eren  with  a  ell^t  inadeooarr, 
bat  fidi  ijDa#Ir:qna4£j  most  doc  in  anr  case  be  great,  oUier- 
wi^e  the  ftale  woald  be  iiiTaIid«i 

TLe  €fxecTitor  cannot  trade  with  the  goods  of  tiie  inSuii 
on  hii  own  aeconnty  bat,  according  to  the  Darrn,  be  caa 
do  lo  for  the  orphan,  if  it  is  to  the  latter^s  advantage. 
If  tbe  execnUjT  gboold  engage  in  tzade  with  the  prupertj 
of  Lia  minor  ward,  the  profits  derired  therefrom  shoald, 
according  to  some  jarista,  be  given  in  mdkak  or  alms,  and 
tLe  money  so  emplojed  recoiled  to  the  estate  of  the 
minor.  According  to  Aba  Tnsuf,  the  profits  made  in  such 
trade  woold  belong  to  the  minor,  and  Kazi  Khaa  declares 
the/a/'/na  is  according  to  this  riew.  But  the  Kazi  can 
anthoride  tbe  execotcM*  to  tnde  for  the  infuit  with  his 
grxMls  or  enter  into  partnership  with  another. 


'  **  An  execntz/r  mar  f^re  oat  tbe  uropeiii  of  a  minor  in  anudrAot, 
bat  he  canncrt  Uwfnllr  gire  a  lotkg  le«ae  of  put  of  the  deoeaaed's  estate 
for  the  pajment  of  debu  nor  lend  the  propetty  of  a  minor  aeuaduig  to 
all  reports,  and  if  he  ■honld  do  to  he  would  be  reaponeiWe.  Keither  ia 
it  competent  to  the  judge  to  lend  the  minor's  prupertj  nor  for  a  father 
to  do  so  aeoording  to  the  correct  doetrine.  If  an  execator  or  a  father 
should  pledge  the  property  of  an  orphan  for  hii  own  debi,  the  pledge 
ought  not  by  analogy  to  be  lawful,  but  it  is  so  on  a  liberal  oonstmction 
of  law.  Bat  it  is  not  lawful  for  the  ezeeutor  to  pay  his  own  debt  with 
property  of  the  orphan.  If,  however,  a  father  should  do  so  it  would  be 
lawful.  And  an  executor  may  sell  the  orphan's  property  m  exohange  for 
his  own  debt  to  his  creditor  aeeordlug  to  AbA  Haaifa  and  Mohammed 
and  the  price  becomes  a  set-off  sgainst  his  debt,  hot  he  is  lesponsibie  to 
the  minor  f  Alamgirit  p.  28S.    flee  Appendix  IX* 
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The  executor  eate,  if  it  is  to-  the  ^vantage  of  the  mf  ant    J^kctus*. 
and  there  is  a  need  for  it,  let  out  the  infant's  property  on        — 1 
hire,  but  he  caifnot  create  a  mottgage  without  the  leave 
of  the  Eazi.    He  is  autbori^d^  however,'  to  pledge  or  sell 
the  chattels,  if  it  is  necessary  for  thie  maintenanee  of  tbe^ 
infant  children  of  the  testator^ 

If  the  executor  sells  the  goods  on  credit^  the  period  for 
which  credit  is  given  must  be  the  customary  periods 
But  where  it  is  to^  the  disadvantage  of  the  infant  or  the 
period  for  which  credit  is  given  is  either  too  long  or  not 
customary,  acc<»ding  to*  Bamli  the  transaction:  Will  ^ot  be 
valid. 

Where  there  are  two  infants-  under  the  guardianship 
of  two*  separate  executors,  the  sale  of  the  goods  of  one' 
infant  by  hi^  guardian  to  the  other  is  stated  by  Kazi 
Ehan  not  to  be  la^wful.  And  this*  view  is  accepted  in 
the  Alamgpbi.  The  correctness  of  this  principle  has 
been  questioned  in?  the  Badd,  where  it  is  laid  down  that 
there  is  no  reason  to  render  such  a-  sale  invalid,  **  for," 
the  commentator  adds,  '^  the*  dealing  by  the  executor  is 
not  for  himself ,  and  the  sale  of  Vk  particular  property  on 
behalf  of  one  infiuit  may  be  as  much  advantageous  to  him 
as  its  purchase  by  the  other."^ 

The  executor  is  liable  for  any  serious  inadequacy  in 
the  consideratibn  of  any  property  sold  or  purchased  on 
behalf  of  the  infant. 

.   The  executor  must  not  spend  at  the  foneral  of  the 
testator  more  than  is  customary. 

When  an  infant  has  not  attained  discretion,  and  ther 
executor  has  made  over  the  property  to  him  and  it  is  lost, 

*  "  And  when  an  executor  of  two  orphans  Bells  the  property  of  one  of 
them  to  the  other,  the  sale  is  unlawful.  So  also  when  he  authorizes  them 
to  enter  into  sneh  a  transaction  with  each  other  and  one  accordingly  sella 
his  property  to  the  other,  the  sale  is  unlawful,"  Alamgiri,  YI,  p.  228. 
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the  executor  U  linble.  Ducretioti  {rwhd)  means  the  caipar- 
city  to  take  care  of  one'i  property.  Abo  Hanifa  holds 
that  an  executor  sbonld  not  make  orer  the  property 
nntil  the  ward  has  attained  hla  25th  year.  Bnt  the  Dis- 
ciplea  are  of  opinion  that  discretion  afaoold  be  presnmed 
irhea  the  infant  attains  majority,  bnt  the  presomption 
may  be  rebutted  by  proof  of  the  fact  that  he  is  weak  in 
intellect,  or  nnqoalified  to  take  proper  care  of  his  property. 
When  the  testator  devises  one-third  of  his  estate  to 
be  disposed  of  acctn'din^  to  the  joint  discretion  c^  his 
execators^^ — and  if  one  of  them  dies,  "  the  third  will  be 
returned  to  the  heirs." 

When  the  heirs  are  all  mUjuru  and  pres^it,  the  executor 
cannot  sell  any  portion  of  the  estate  except  nnder  their 
authority.  Bat  if  they  are  absent,  he  can  only  sell  the 
chattels  belonging  to  the  estate,  but  not  t^e  aidr  or 
inunoveable  property.  Bat  he  is  aatborised,  in  case  there 
be  need  for  it,  to  lease  the  immoveable  estate.  The  reason 
of  this  restriction  is  founded  on  the  principle  that  an 
executor  has  the  power  of  conservation  over  the  property 
of  an  absent  person,  and  as  it  may  be  necessary  to  dis- 
pose of  the  moveables  which  may  be  likely  to  be  wasted, 
the  executor  has  the  power  to  do  so  and  realise  for  the 
absentee  the  price  of  such  goods.  But  akdr  or  im- 
moveable im>perty  is  secure  in  itself  and  the  executor 
has  no  authority  to  part  with  it,  except  in  the  cote  of  it» 
falling  into  decay,  and  in  that  case  it  may  also  be  sold. 
When  all  the  heirs  are  adult  and  one  of  them  is  dbeent, 
while  the  others  are  present,  the  executor  may,  by  general 
consensus,  sell  the  share  of  the  absentee  in  all  that 
is  not  aMr  for  the  sake  of  preserving  it.  According  to 
Abfi  Eanifo,  the  wan  may  also  sell  the  shares  of  those 
who  are  present ;  but  according  to  the  Disciples,  the  sale 

'  Lit.    To  do  whateTST  thej  together  like  willi  it. 
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of  their  shares  is  nnlawf al  and  this  is  the  accepted     I'Bctubb 
doctrine.  

All  this  refers  to  cases  where  the  testator  has  left  no 
debts  nor  legacies.  Bnt  if  there  are  debts  and  they 
cover  the  whole  of  the  estate,  the  executor  may  sell  the 
whole  by  general  agreement ;  and  when  the  debts  do  not 
cover  the  whole  estate  he  may  sell  as  much  of  it  as  may 
be  necessary  for  the  payment  of  snch  debts.  When,  how- 
ever, an  executor  has  actually  sold  akdr  or  immoveable 
property  in  good  faith  for  the  payment  of  debts  while 
he  has  other  property  in  his  hands  sufficient  for  that 
purpose,  the  sale  is  lawful.  Similarly,  if  there  are  general 
legacies,  the  executor  may  sell  as  much  of  the  property 
as  may  be  necessary  for  their  liquidation  (not  exceeding 
of  course  a  third  of  the  whole  after  payment  of  the 
debts)  • 

If  a  person  dies  leaving  several  heirs,  one  of  whom  is 
a  minor  and  the  rest  are  adult,  and  his  estate  is  not  bur- 
dened either  with  debts  or  legacies,  and  consists  entirely  of 
chattels,  the  executor  may  sell  the  share  of  the  minor 
and  invest  the  proceeds  in  some  more  profitable  pro- 
perty.* 

The  wasi  cannot  borrow  from  the  funds  in  his  own 
hands  belonging  to  the  infant. 

The  executor  can  take  his  fixed  allowance  from  the 
estate  and  nothing  more,  but  the  father,  if  in  want,  can 
support  himself  ^*  to  the  extent  of  necessity ''  from  the  pro- 
perty of  his  infant  child.  This,  however,  does  not  apply 
to  the  executor. 

A  gratuitous  executor  cannot  be  compelled  to  adminis- 
ter to  the  estate  of  the  testator,  and  the  Eazi,  therefore, 

^  This  18  hH'ijmaA  or  by  general  agreement ;  Abil  Hanifa  is  of  opinion 
that  he  may  sell  the  thares  of  the  others  also,  but  in  this  view,  Abi!i 
Yasnf  and  Mohammed  differ. 
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hat  tire  poirer  to  fix  an  ftDovmee  far  faiiii.  Tfae/«iM  a 
according  to  tlud.^ 

In  the  Eazi  Khan,  hoffwcr,  ii  ia  stated  that  wkre 
no  aJIowznoe  is  fixed  for  the  eneatcTy  ke  caa  take  a^ 
limh^  and  reaaonabie  tnan  for  lua  Rmanemtaan  ^  to  tlie 
extent  c^  his  neeessitj^ '^  and^  if  theie  ia  maj  need  for  ii, 
he  can  make  use  of  the  infant's  eonTeyaneea  in  gway  to 
and  fro  on  the  work  of  the  infant^  thoogh  aevenl  j«mta 
hold  that  this  would  not  be  TaUd* 

Among  the  Hanafisj  the  creentor  of  the  faHier  m 
entitled  to  the  cnzatonhip  of  ike  testatoc'a  infmit  children 
in  preference  to  the  grandfather^ 

The  vast  cannot  make  at  binding  a^BOwfedgBeBt  of  & 
debt  against  the  estate  of  ihe  testator,  and  the  admow* 
ledgee  ( *i/^ )  would  not  be  entitled  to  reoue  kia  dfmand 
nntil  he  establishes  his  claim  bj  proof.* 

Nor  can  the  wari  adnoiricdge  that  aomekodf  dse  ia 
entitled  to  a  share  in  tibe  inheritanopj  nnlesa  he  kimarff 
is  an  heir,  when  ihe  aeknowiedgment  will  hnve  opeiatun 
against  his  own  share* 

When  a  person  baa  died  intestate  without  eppointin|p 
an  executor  and  no  reference  is  made  to  the  Kaz^*  cms 
of  Hie  neighbours  (ahlA'^mahuUa)  may  legally  administer 
'<  according  to  necessity.''    And  theybiwa  ia  on  this. 

When  the  estate  of  a  deceased  person  is  subject  to 
debtor  but  the  debts  do  not  orerwhelm  theestate^  in  other 
words,  do  not  exceed  the  asseta^Hind  it  is  fiyided  among 
the  heiss ;  and  subsequent  to  the  partition^  a  creditor  of 

^  "  And  a  fahoa  to  thig  effect  U  in  the  Fmnldia  and  I  have  g^ven 
•everal  timilar  fatwas/* 

*  *'  And  if  the  wati  payi  to  the  dahnant  ^v^hat  he  demands,  the  unW 
will  be  liable.  If  the  claimant  has  no  proof,  bat  the  executor  knowa  that 
the  denumd  is  just,  rseoarse  must  be  had  to  the  derioe  mentioned  by 
Sasi  Khan." 

*  ''  If  injnry  be  apprehended  from  reference  to  the  KaaaJ* 
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the  estate  appears,  he  will  be  entitled  to  recover  the    ^'^^* 
debt  due  to  him  proportioiiately  from  the  different  heirs.       -^ 
He  can  do  this,  howeyar,  only  by  taking  all  of  them 
before  the  Kazi.    Bnt  if  he  proceeds^  against  any  one  of 
them,  he  can  recover  his  debt  to  the  extent  of  the  share 
in  such  person's  hands  whatever  that  be.^ 

The  right  of  goardianship  in  respect  of  the  property  of 
infant  children  belongs  preferentially  to  the  father ;  in 
his  absence  to  his  executor ;  when  the  &ther  has  died 
without  appointing  an  executor,  the  guardianship  apper- 
tains to  the  grandfather,  and  in  his  absence  to  his  executor, 
and  to  his  executor's  executor*  If  there  are  none  of 
these,  the  guardianship  belongs  to  the  £azi  and  his 
appointee.^ 

In  the  Alamgiri  the  above  principle  is  stated  in  the 
following  terms  : — *^  The  executor  of  a  father  is  in  the 
place  of  a  father*  So  also  the  executor  of  a  grandfather 
is  in  the  place  of  a  father's  executor,  and  the  executor  of 
a  grandfather's  executor  is  in  the  place  of  the  grand- 
father's executor.  And  the  executor  of  the  judge's  exe- 
cutor is  in  the  place  of  the  judge's  executor  when  his  ap- 
pointment was  general.'' 

If  the  father  dies  after  appointing  an  executor  and 
leaving  him  surviving  several  children,  some  of  whom  are 
adult  and  some  minors ;  and,  subsequent  to  the  testator's 
death,  some  of  these  children  were  to  die  leaving  them 
surviving  infant  children,  the  executor  of  the  father  would 
be  the  wasi  of  these  children  also,  and  would  be  entitled  to 
manage  their  properties  both  moveable  and  immoveable, 
or  to  sell  them  [under  the  restrictions  mentioned  before] . 

^  Lit,  "  if  he  can  get  bold  of  any  one  of  them." 

'  I  have  tried  to  adhere  as  closely  as  possible  to  the  phraseology  of  the 
text. 

'  According  to  Kohammcd,  the  grandfather  comes  after  the  father;  the 
▼iew  in  the  text  is  that  of  KhassAf,  aooording  to  whom  is  the  fatwa. 
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Lkctcrs         But  a  wasi  appointed  by  the  brother,  mother,  ande  or 

L       any  other  relation  has  no   snch  powers.    They  cannot 

sell  the  immoveable  property  of  the  minor ;  and  are  only 
authorised  to  take  care  of  the  infant  and  his  property ; 
they  cannot  trade  for  him ;  and  they  can  only  buy  things 
which  are  necessary  for  the  infant,  such  as  food  and  rai- 
ment ;  and  they  can  only  sell  chattels  inherited  by  the 
infant  from  the  person  who  has  appointed  the  execator, 
'^  for  the  preservation  of  the  price  of  chattels  is  easier 
than  of  the  things  themselves."  ^ 

To  summarise — a  wasi  appointed  by  the  mother  has  no 
power  to  intermeddle  with  any  property  which  her 
children  may  have  inherited  from  their  father  or  any 
other  relation,  whether  it  be  involved  in  debt  or  not ;  nor 
can  he  sell  any  portion  of  the  immoveable  property  in- 
herited from  her,  unless  it  is  involved  in  debt  or  burdened 
with  the  payment  of  legacies.  If  the  estate  is  involved 
in  debt  or  burdened  with  legacies,  he  can  sell  any 
portion  of  the  property,  whether  moveable  or  immoveable, 
sufficient  to  pay  off  the  debt.  If  all  the  heirs  are  adult 
and  present,  and  the  estate  is  free  from  debt,  he  can 
sell  no  portion  of  it,  but  if  the  estate  is  involved  in  debt, 
his  powers  are  subject  to  the  same  rules  which  apply  to 
an  executor  appointed  by  the  father.  If  some  of  the  heirs 
are  adult  and  some  minors,  and  the  adult  are  absent,  and 
the  estate  is  free  from  debt,  he  can  sell  what  is  moveable, 
whether  it  belongs  to  the  share  of  the  minor  or  the  adult, 
but  cannot  sell  the  akdr  of  either  the  minors  or  adults. 
If  the  estate  be  involved  in  debt,  his  powers  are  exactly 
similar  to  those  of  the  father's  wasi.  If  the  adults  are 
present  and  the  estate  free  from  debt,  the  executor  may  sell 
the  minor's  share  of  the  moveable  estate,  but  as  to  whether 
he  can  sell  the  share  of  the  adults  opinions  differ,  but 

>  Badd-ul-MuhUr,  V,  p.  697. 
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he  certainly  cannot  sell  the  akdr.    The  mother's  wasi    Lectorb 

cannot  lawfully  purchase  anything  for  her  minor  children,        

except  food  and  clothing  which  are  necessary  for  their 
preservation.  Whatever  has  been  said  as  to  the  executor 
of  the  mother  is  true  of  the  executor  of  the  brother 
and  the  paternal  uncle,  the  principle  being  that  the  power 
of  the  executor  is  measured  by  the  power  of  his  testator." 

The  executor  is  entitled  to  repay  himself  any  expen- 
diture incurred  by  him  on  behalf  of  the  infants,  but  he 
must  keep  proof  thereof.  In  the  Eazi  Ehan,  however, 
it  is  stated,  that  he  may  recoup  himself  though  he  may 
have  no  witnesses  of  the  fact  that  he  has  incurred  the 
particular  expenditure.  None  of  these  restrictions  apply 
to  a  father  or  mother,  when  either  of  them  happen  to  be 
the  guardian.  But  it  is  preferable  that  they  should  also 
keep  evidence. 

The  executor  is  also  entitled  to  recover  from  the  estate 
in  his  hands  any  expenses  paid  by  him  out  of  his  own 
pocket,  for  the  funeral  of  the  testator  or  of  any  of  his 
heirs  ;  or  in  the  discharge  of  the  debts  of  the  testator  or 
his  heirs. 

Where  an  executor  pays  any  claim  made  against  the 
estate  of  the  deceased  without  due  proof  thereof,  he  will 
not  be  entitled  to  any  credit  for  such  payment  in  the 
administration  of  the  testator's  assets,  when  the  payment 
is  questioned  by  the  creditors  of  the  deceased.  But  no 
responsibility  attaches  to  him  if  the  payment  is  made 
upon  satisfactory  evidence.  "  Whether  he  can  pay  when 
two  just  persons  testify  to  a  debt  in  his  presence  but  do 
not  testify  to  it  before  the  judge,  and  the  debt  is  denied 
by  the  heirs,  is  a  point  upon  which  *  our '  shaikhs  have 
differed,  some  saying  that  he  may  pay  the  debt  and 
others  that  he  may  not."^ 

»  Alamgiri,  VI,  p.  236. 
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Lrctubb         Where  the  executor  has  satisfied  one  creditor  without 

XV. 

.^  an  order  of  the  judge,  he  is  responsible  to  the  other 
creditors;  but  it  is  otherwise  if  he  made  the  payment 
under  the  direction  of  the  judge.  Similarly,  when  a  debt 
has  been  made  obligatory  on  the  estate  of  the  deceased 
by  the  decree  of  a  judge,  and  the  executor  has  satisfied 
it,  after  which  another  person  prefers  a  claim  against 
the  estate,  the  executor  is  not  liable  if  the  payment  was 
made  under  the  judge's  order.  But  the  second  creditor 
may  have  recourse  against  the  first  for  a  share  of  what 
he  received  proportionate  to  the  debt,  if  what  he  received 
be  still  subsisting  ;  and  if  it  has  perished  in  his  hands, 
he  is  responsible  to  the  second  in  the  same  proportion, 
but  the  executor  is  in  nowise  liable.  If,  on  the  other 
hand,  the  executor  had  paid  without  the  order  of  the 
judge,  the  second  creditor  may  claim  either  from  the 
executor,  or  the  first  creditor,  a  due  proportion  of  what 
was  received  by  the  latter.^  When  an  executor  has 
expended  the  whole  of  the  estate  upon  the  infant  children 
of  the  testator  and  nothing  remains,  after  which  a  claim 
is  made  against  the  estate  and  is  established  by  proof 
before  the  judge  who  decrees  it,  can  this  creditor  make 
the  executor  liable?  It  seems  that  if  the  expenditure 
was  made  by  order  of  the  judge,  the  executor  is  not 
responsible,  whereas  if  it  were  made  without  the  judge's 
order,  he  is  liable. 
An  executor  is  not  responsible  for  any  loss  or  destruo- 
Shiah  Law.  tion  of  the  deccased's  property,  unless  occasioned  by  his 
departure  from  the  conditions  or  rules  of  his  office,  or 
by  some  personal  neglect.    If  he  be  a  creditor  of  the 

^  "  When  an  executor  wishes  to  pay  a  debt  to  a  creditor  and  is  ap- 
prehensive of  other  creditors  appearing  against  the  deceased,  he  may  sell 
something  belonging  to  the  estate  to  the  creditor  in  exchange  for  the 
debt,  and  will  not  then  be  responsible,  should  another  creditor  appear  as 
appreheudod ; "  Alamgiri,  VI,  p.  235. 
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deceased,  he  can  lawfully  pay  himself  out  of  the  pro* 
perty  in  his  hands  without  the  order  of  a  judge  when 
he  has  proof  of  the  debt,  though  some  lawyers  think  he 
may  do  so  in  all  cases  without  a  judge's  order.  Accord- 
ing to  the  Sardir,  the  executor  cannot  purchase  for 
himself  on  his  own  account  any  portion  of  the  deceased's 
property,  but  the  MohakMk  thinks  ^'  he  may  lawfully  do 
so  at  a  just  valuation." 

The  Shiahs  differ  from  the  Hanafis  in  holding,  that  the 
appointment  of  any  other  person,  as  wasi,  is  not  valid  in 
the  presence  of  the  father  of  the  deceased,  for  the  right  of 
guardianship  over  the  minor  children  belongs  to  the  grand- 
father to  the  exclusion  of  the  father's  executor.  Ibn 
Junaid,  however,  thinks  that  the  nomination  by  the  father 
is  valid  ^'  to  the  extent  of  a  third  of  his  property  and  for 
the  discharge  of  all  rights  or  claims  upon  his  estate." 

According  to  the  Hanafis,  the  competency  of  an  exe- 
cutor has  reference  to  the  time  of  the  testator's  death. 
For  example,  if  a  minor  or  a  slave  is  appointed  as  a  wasi 
and  he  attains  his  majority  before  the  testator's  decease, 
the  appointment  is  effective.  Some  of  the  Shiah  jurists 
hold  the  same  view,  pre-eminently  Ibn  Junaid.  According 
to  the  Mohakkik,  however,  the  generally  received  doctrine 
is,  that  the  qualifications  required  in  an  executor  have 
reference  to  the  time  of  his  appointment,  and,  conse- 
quently, the  appointment  of  a  minor,  or  a  slave,  or  any 
person  otherwise  incompetent,  is  initially  invalid,  though 
the  disability  may  cease  prior  to  the  testator's  death. 

The  testator  can  appoint  a  wasi  or  guardian  for  every 
person  over  whom  he  can  exercise  the  patria  potestas  of 
the  Mahommedan  Law,  as  for  example,  a  child  how  low 
soever  in  descent,  provided  that  the  child  is  of  tender  age 
or  a  minor.  But  if  a  person  should  appoint  an  executor 
for  his  children  who  are  sui  juris,  the  appointment  is  of  no 
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Lecture     effect  in  law.     And  even  though  the  appointment  Bhotild 

1        be  for  the  superintendence  of  property  which  the  testator 

himself  has  left  to  the  parties^  the  executor  has  no  right 
to  deal  with  it  even  to  the  extent  of  a  third.  He  can, 
however,  lawfully  separate  from  it  enough  for  the  dis- 
charge of  his  debts  and  bequests,  charitable  or  otherwise. 
It  is  lawful  for  every  one,  who  has  the  superinten- 
dence of  the  property  of  an  orphan,  to  take  from  it  the 
ordinary  remuneration  due  for  his  trouble. 

When  a  person  appoints  one  executor  for  a  particular 
Limited      purpose,  6.  flf.,  for  the  payment  of  his  debts,  and  another 

Executorship.^  ,  ■,      .    .  .  -  ,  .  .  «  -i.  , 

Hanafi  Law.  f or  the  administration  of  his  property  generally,  or  if  he 
uses  the  following  expression,  ^^  I  have  appointed  so  and 
so  my  executor  to  pay  my  debts  and  do  not  appoint  him 
for  anything  else,  and  I  have  appointed  so  and  so  my 
executor  for  all  my  property,  '^  both  are  executors  in  all 
matters,  according  to  Ab&  Hanifa  and  Ab(i  Yusuf ,  as  if 
he  had  appointed  them  both  generally y  but  according  to 
Mahommed  each  is  restricted  to  the  particular  purpose 
for  which  he  has  been  appointed.  Where  it  is  made 
an  express  condition  that  one  shall  not  be  executor  in 
the  matter  to  which  the  other  is  appointed,  it  has  been 
said  by  Mohammed  ibn  ul-Fazl  that  their  powers  will  be 
limited  according  to  the  directions  of  the  testator,  and  it 
is  only  where  he  has  not  made  any  such  condition  that 
there  is  the  difference  of  opinion  above  mentioned,  the 
fatwa  being  with  Abu  Hanifa. 

With  reference  to  the  transmissibility  of  the  office  of 
Deriratire  executor,  there  is  considerable  difference,  as  pointed  out 
HaS^Law.  already,  between  the  Hanafis  and  the  Shiahs.  The  pro- 
visions of  the  Hanafi  law  are,  in  some  respects,  analogous 
to  the  principles  of  the  English  law.  For  example,  al- 
though under  the  English  law,  the  executor  cannot  assign 
the  executorship,  yet  the  interest  vested  in  him  by  the 
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will  of  the  deceased  may,  generally  speaking,  be  conti-    liBCTUBss 

nued  and  kept  alive  by  the  will  of  the  executor ;  so  that        

if  there  be  a  sole  executor  of  A.,  the  executor  of  the 
executor  is,  to  all  intents  and  purposes,  the  executor  and 
representative  of  the  first  testator.     Similarly,  under  the 
Hanafi  Law,  an  executor  may,  on  the  approach  of  death, 
appoint  a  successor  though  the  power  may  not  have  been 
expressly  reserved  to  him  by  the  testator.^    It  is  not 
necessary  that  the  executor  should  expressly  constitute 
his  executor  to  be  the  wasi  of  his  testator's  estate ;  the 
mere  appointment  as  wasi  to  the  executor  carries  with 
it  the  power  to  administer  both  estates.      And  if  A. 
appoints  B.  as  his  executor  and  C.  appoints  A.  as  his 
executor,  upon  the  death  of  A.  and  C,  the  executorship 
of  both  A.  and  C.  devolves  on  B.    According  to  the  gener- 
ally approved  doctrine  among  the  Shiahs,  the  executor 
can  transmit  the  office,  or  appoint  a  successor,  only  when 
the  testator  has  authorised  him  to  entrust  to  another  the 
management  of  the  estate  at  his  own  death.      When  a 
person  dies  without  appointing  an  executor,  or  when  an 
executor  dies  to  whom  the  authority  to  appoint  a  successor 
was  not  given,  the  superintendence  of  the  original  testa- 
tor's estate  devolves  upon  the  judge.    If  there  is  no  judge 
present  on  the  spot,  any  true  believer  in  whom  confidence 
can  be  placed  may  lawfully  assume  the  care  and  manage- 
ment of    the  estate.      ^^But,  on  this  point,"  says  the 
Mohakkik,   ^^  there  is  room  for  doubt  and  difference  of 
opinion."  * 

^  In  tlie  oase  of  Shaikh  nafiz-ur-Rahman  v.  Khadim  Hossain,  4  N.  W.  P. 
Reps.  p.  106  it  was  held  that  nnder  the  Mahommedan  Law,  an  executor  ia 
entitled  to  nominate  a  snccesaor  to  carry  ont  the  purposes  of  the  will  nnder 
which  he  was  made  executor.    This  is  of  course  under  the  Hanafi  Law. 

'  In  the  J&ma-ush-Shattftt  the  approved  doctrine  is  stated  to  be  that 
where  reference  to  a  judge  is  impossible,  it  is  incumbent  fwAjibJ  upon  the 
just  "  Momins"  to  assume  the  management. 
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Section  IV. 
THE  LAW  OP  WILLS  (SHAFEI  DOCTEINES.) 

The  power  to  will  is  vested  in  everybody,  Moslem 
or  non-Moslem,  without  distinction  of  sex,  who  is  sui 
juris,  possessing  reason,  free,  and,  ''according  to  onr 
doctrines,"  not  labouring  under  the  inhibition  of  imbe- 
cility. 

The  power  is  not  g^ven  to  an  alien,  to  a  person  in  a 
state  of  trance,  or  to  a  minor,  though  a  jurist  has  main- 
tained that  this  prohibition  should  not  extend  to  a  minor, 
who  has  attained  the  age  of  discretion,  A  slave  cannot 
make  a  will,  unless,  according  to  some  jurists,  he  had 
been  liberated  after  having  made  his  will,  and  had  died 
without  having  renewed  his  dispositions.^ 

Testamentary  dispositions  in  favour  of  the  public 
must  have  a  lawful  object;  thus  a  will  could  not  be 
made  for  the  support  of  a  Christian  church  or  a  syna- 
gogue. A  legacy  in  favour  of  one  or  more  individuals  is 
lawful  if  the  person  or  persons  designated  are  capable 
of  exercising  the  right  of  proprietorship.  Thus,  a  legacy 
in  favour  of  a  child  en  ventre  sa  mere  only  takes  effect 
on  the  twofold  condition,  that  such  child  should  be 
bom  alive,  and  that  the  conception  should  have  taken 
place  before  the  time  of  making  the  disposition,  that  is 
to  say,  that  the  birth  should  take  place  before  six  months 
should  have  elapsed  from  the  date  of  the  will.  If  the 
birth  takes  place  beyond  the  period  of  six  months,  the  child 
is  supposed  not  to  have  been  conceived  previous  to  the 

Ac.  4^j^  v/***j  ttiy^J' 
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testamentary  disposition,  at  least  if  the  parents   have     ^■^'^* 

not  ceased  to  cohabit  with  each  other.    In  the  oppo-       

site  case,  conception  is  admissible  for  a  maximum  term 
of  four  years.  A  will  in  favour  of  a  slave  reverts  to 
the  master,  unless  the  slave  has  been  freed  before  the 
testator's  decease.  As  for  subsequent  liberation,  followed 
by  an  acceptance  on  the  part  of  the  slave,  the  result 
depends  upon  the  question,  whether  the  possession  of  the 
legacy  has  been  acquired  or  not  before  the  death  of  the 
testator.  Testamentary  dispositions  in  favour  of  ani- 
mals are  absolutely  void,  whether  the  intention  was 
expressed  to  constitute  the  animal  as  proprietor,  or 
whether  nothing  to  that  effect  had  been  mentioned ;  but 
if  a  declaration  has  been  made  that  the  animal  should 
never  want  for  necessary  food,  traditional  doctrine  admits 
the  validity. 

A  legacy  for  the  support  of  a  mosque  is  legal,  and  even 
a  will  "  in  favour  of  a  mosque,"  without  adding  anything 
else.  However,  in  this  case,  the  disposition  is  supposed 
to  have  been  made,  not  only  for  the  support,  but  also  for 
the  embellishment  of  the  edifice.  Moreover,  a  will  may 
be  made  in  favour  of  an  infidel,  either  subject  to  a  Ma- 
hommedan  prince  or  not,  of  an  apostate,  and  of  one's 
own  murderer.  A  legacy  in  favour  of  an  heir  can  only 
take  effect  with  the  unanimous  consent  of  the  co-heirs, 
pronounced  after  the  succession  has  passed.  This  ap- 
probation is  necessary  even  if  the  co-heirs  renounce  the 
succession,  and  it  cannot  be  given  before  the  death  of  the 
testator.  But  the  disposition  is  only  rendered  invalid  by 
the  existence  of  co-heirs  at  the  time  of  the  decease,  and 
this  cannot  be  declared  previously.  A  testamentary  dis- 
position, the  effect  of  which  is  to  leave  each  heir  his 
legitimate  inheritance,  is  null  and  void ;  but  there  is  no 
impediment  against  giving  any  one  heir,  by  testament. 
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Lecturi     any  particular  thing  being  the  value  of  the  portion  due 

to  him  by  law.    Only  the  act  must  be  approved  of  by  the 

co-heirs. 
A  person  may  lawfully  devise  the  following  objects  :— 

1.  The  usufruct  of  things  that  do  not  suffer  in  the 
course  of  time. 

2.  The  future  fruit  of  a  tree,  the  future  young  of 
an  animal  &c. 

8.    One  of  two  objects,  the  legatee  to  take  his  choice. 

4.  An  impure  thing,  provided  its  use  is  not  prohibited 
by  law,  for  example  a  trained  dog,  the  juice  of  grapes 
not  meant  for  fermentation,  &c, 

A  legacy  worded  as  "  one  of  my  dogs,"  must  be  carried 
out  by  the  heir  giving  any  dog  belonging  to  the  defunct, 
and  the  disposition  is  null  and  void  if  the  testator  pos- 
sessed none.  A  person,  who  possesses  many  dogs  among  his 
property,  may  give  away  all  or  some  of  them  by  will,  even 
if  the  dogs  constitute  the  major  portion  of  the  heritage. 
If  a  person  possess  two  drums,  the  one  a  musical  instru- 
ment for  amusement,  the  other  an  instrument  to  be  used 
legitimately-for  example,  a  war-drnm,  or  a  drum  used  by 
pilgrims,  the  bequest  of  "  a  drum  "  without  further  parti- 
culars would  refer  to  the  latter.  Furthermore,  a  special 
legacy  of  a  drum  for  amusement  is  null  and  void,  unless 
it  can,  at  the  same  time,  be  used  for  warlike  purposes  and 
pilgrimages. 


Rules  as  to  the  third, 

Testamentaiy  dispositions  should  not  exceed  the  third 
of  the  property  of  the  testator ;  and  such  as  have  been 
made  contrary  to  the  precepts  of  the  law  will  be  reduced 
to  the  allotted  portion,  upon  demand  of  the  heir  or  heirs. 
When,  on  the  other  hand,  the  heir  declares  his  approval 
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of  the  disposition,  it  takes  effect,  whatever  the  amount     Lktvw 
may  be ;  but,  according  to  one  jurist,  it  is  then  considered       — - 
as  a  pure  donation  by  the  heir. 

The  reduction  is  determined  by  collecting  all  the  pro- 
perty existing  on  the  day  of  the  decease,  or,  according  to 
others,  on  the  day  the  disposition  is  made.  By  the  dis- 
positions to  which  effect  should  be  given  out  of  the  third 
are  understood  the  following : — 

(1)  Gratuitous  emancipation  which  is  to  be  effected 
upon  the  death  of  the  testator. 

(2)  Voluntary  dispositions,  such  as  wahfs  and  hibus^ 
constituted  during  the  last  illness. 

(8)  Payment  of  lawful  debts. 

In  case  all  this  should  exceed  the  disposible  third,  the 
following  rules  must  be  observed  in  the  reduction : — 

1st.  When  the  testamentary  disposition  consists  simply 
of  a  direction  to  enfranchise  slaves,  lots  must  be  drawn 
in  order  to  decide  which  of  them  should  be  deprived  of 
his  liberty  in  consequence  of  the  reduction. 

2nd.  When  the  testamentary  dispositions  consist  of 
bounties  of  different  kinds,  all  are  subject  to  a  propor- 
tionate reduction. 

3rd.  When  the  dispositions  include  the  liberation  of 
slaves  as  well  as  other  bounties,  the  portions  available 
must  first  be  divided  in  proportion  to  the  two  categories 
of  the  legacy,  and  then  the  same  rule  as  we  have  men- 
tioned in  the  1st  and  2nd  clauses  must  have  effect. 


Marshulr^mauL 

A  person,  who  is  suffering  from  an  illness  from  which 

there  is  an  apprehension  of  death,  cannot  make  a  valid 

disposition  of  more  than  one-third  of  his  available  assets ; 

but  if  he  recovers  against  all  hope,  these  dispositions 

74 
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^^xv*"  <»Miot  be  impugned.  K  a  person  be  snffering  from  a 
slight  illness  involving  no  danger  to  his  life,  he  can  dis- 
pose of  his  property  unrestrictedly ;  and  even  if  he  dies 
daring  this  illness  unexpectedly,  his  dispositions  take 
their  full  legitimate  effect.  This  would  not  be  the  case 
if  the  death  was  the  natural  result  of  the  illness  from 
which  he  was  suffering,  though  it  be  not  considered  of  a 
dangerous  nature,  for  under  such  circumstances  it  proves 
itself  to  have  been  dangerous.  In  case  of  uncertainty  about 
the  character  of  the  disease,  it  must  be  referred  to  two 
doctors,  free  and  irreproachable.  The  following  are  con- 
sidered by  the  law  to  be  dangerous  diseases  : — colic,  pleu- 
risy, incessant  bleeding  from  the  nose,  chronic  diarrhoea, 
hectic  fever,  the  commencement  of  paralysis,  even  partial, 
the  vomiting  of  food  without  its  having  undergone  any 
change  in  the  stomach,  and  even  vomiting  in  general,  if 
it  is  very  bad  and  accompanied  by  pains  and  effusions  of 
blood,  continual  or  intermittent  fever,  but  not  ague.  The 
following  circumstances  are  assimilated  by  ''our"  doc- 
trines to  dangerous  diseases  : — ^having  been  made  prisoner 
of  war  by  infidels  who  give  no  quarter ;  being  in  a  routed 
army-corps,  assailed  by  the  conqueror;  having  been 
condemned  to  death  in  retaliation,  or  to  be  stoned  to 
death ;  being  in  a  vessel  during  a  storm,  or  in  a  rough 
sea ;  a  woman  undergoing  great  labour-pains,  be  it  before 
or  after  confinement,  as  long  as  the  foetus  has  not  severed 
the  membrane. 

Testamentary  dispositions  are  formulated  thus  : — "  I 
leave  to  him  such  or  such  thing,"  ''  Bemit  it  to  him," 
"  Give  it  to  him  after  my  death,"  "  I  make  it  his,"  *'  It 
shall  be  his  after  my  death ;"  but  in  saying  only,  ''  It  is 
his, "  not  a  legacy  but  an  avowal  is  pronounced.  On 
the  contrary,  if  it  be  said — ''  It  is  his  in  my  succession,  " 
it  is  a  valid  testamentary  disposition.    Testamentary  dia- 
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positions  can  be  formulated  in  another  manner,   wliich     ^^^ei 
though  not  so  explicit,  equally  indicates  the  last  will,  for        — 
example,  a  written  statement  containing  the  will  given 
to  the  witnesses. 

A  legacy  in  favour  of  a  class  of  people,  as  for  example, 
**  the  poor  "  need  not  be  accepted  expressly,  but  the  de- 
cease of  the  testator  renders  it  irrevocable ;  while,  on  the 
contrary,  a  legacy  in  favour  of  one  or  two  given  people  must 
be  formally  accepted  by  them.    This  acceptance,  like  the 
repudiation  of  a  legacy,  cannot  take  place  during  the 
testator's  lifetime,  and  it  is,  even,  not  customary  that  the 
legatee  should  declare  his  wish  immediately  upon  the 
testator's  decease.    A  legacy  becomes  null  by  the  pre- 
decease of  the  legatee ;  if  he  dies  after  the  testator  but 
before  having  accepted  the  legacy,  the  right  of  acceptance 
devolves  upon  his  heirs.    As  regards  the  question, — ^when 
does  the  property  become  the  legatee's,  some  jurists  con- 
sider he  becomes  entitled  to  possession  immediately  upon 
the  death  of  the  testator,  provided  he  accepts  the  legacy ; 
others    maintain  that  he.  only  becomes  the    proprietor 
upon  accepting  it ;  others,  again,  hold  that  previous  to 
the  acceptance  the  legacy  is  suspended,  but  that  the 
legatee  is  the  actual  possessor  from  the  time  of  the 
testator's  death  if  he  accepts,  otherwise  the  heirs  are 
presumed  not  to  have  lost  possession  thereof.    The  three 
different  doctrines  we  have  enunciated  on  the   subject 
of  legacy  between  decease  and  acceptance,  also  exist  with 
regard  to  fruit  and  to  earnings  realised  by  a  bequeathed 
slave  as  well  as  with  regard  to  other  expenses,  such  as  the 
support  of  a  slave,  and  the  money  to  be  paid  to  him  for 
observing  a  fast.    According  to  the  authors,  who  admit 
that  a  legacy  remains  suspended  until  the  legatee  has 
accepted  or  rejected  the  same,  he  must,  nevertheless, 
provide  for  the  temporary  support  of  the  slave  or  of  the 
animal  bequeathed. 
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Lkctubb 

^V-  The  LegcUees, 

If  a  person  were  to  bequeath  '^  a  sheep  from  my  flock,'' 
the  disposition  will  be  void  if  the  testator  possessed  no 
flock  of  sheep ;  but  if  he  had  said  ''  a  sheep  from  my  in- 
heritance/' in  case  the  testator  should  leave  no  sheep,  one 
must  be  bought  and  given  to  the  legatee. 

A  legacy  in  favour  of  **  the  child  of  which  a  certain 
woman  is  enceinte"  devolves  upon  the  two  children  if  she 
gives  birth  to  twins  ;  and  upon  the  child  bom  alive,  if 
she  gives  birth  to  twins  of  which  one  is  still-bom.  If,  on 
the  contrary,  the  testator  added,  "if  it  be  a  boy,"  or 
"if  itbeag^V  the  birth  of  twins,  if  one  be  a  boy  and  the 
other  a  girl,  renders  the  disposition  null  and  void.  The 
legacy  can  only  be  claimed  by  the  boy  exclusive  of  the 
girl,  should  the  testator  have  added,  "  If  she  bears  a  boy 
within  her  bosom."  Finally,  a  legacy  worded  thus  is 
also  valid,  in  case  the  woman  in  question  should  give  birth 
to  two  twin  boys ;  and  the  heir  can,  under  these  circum- 
stances, give  the  bequeathed  object  to  one  of  the  children 
according  to  his  own  choice. 

A  legacy  in  favour  of  a  person's  "  neighbours  "  extends  to 
forty  houses  in  four  different  quarters ;  a  l^acy  in  favour 
of  "  learned  men  "  includes  all  those  who  study  law,  that 
is,  the  Koran,  the  traditions  of  the  Prophet  and  jurispru- 
dence. But  it  does  not  extend  to  the  simple  readers  of 
the  Koran,  to  men  of  letters,  interpreters  of  dreams  and 
doctors,  nor,  according  to  most  jurists,  to  theologians 
properly  speaking. 

A  legacy  in  favour  of  the  poor  also  implies  the  indigent 
and  vice  versd  ;  in  both  cases,  the  legacy  must  be  divided 
into  two  equal  portions— one  for  each  class,  provided  it 
consists  of  at  least  three  persons.  The  testator  may,  also, 
bequeath  to  one  of  the  persons  of  the  category  in  ques* 
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tion,  more  than  to  the  others  who  have  the  right ;  while,     Lkctttb* 
according  to  onr  doctrines,  a  legacy  **  to  snch  a  person  and        — 1 
to  the  poor/'  resolts  in  the  person  designated  not  receiv- 
ing more  than  each  separate  one,  however  little  the  por- 
tion may  be,  so  long  as  there  is  some  valae*    Only  the 
person  mentioned  mast  not  be  entirely  excluded. 

One  may  also  bequeath  not  only  to  a  certain  category 
of  people,  without  indicating  the  number  of  individuals 
of  which  it  is  composed,  for  example  "  to  the  Alides," 
but  also  to  a  fixed  number,  for  example  "  to  three  per- 
sons "  of  a  certain  category  and  ^'  to  the  relations  "  of  a 
certain  person.    Begarding  this  latter  form  of  legacy  it 
must  be  remarked  that  it  implies  all  the  relations  even 
the  most  distant,  excepting  relations  of  the  direct  line, 
be  it  ascendant  or  descendant.    However,  the  relatives  on 
the  mother's  side  are  not  understood  in  the  testamentary 
dispositions  made  by  the  Arabs  in  favour  of  **  relations,  " 
unless  specially  mentioned.    In  order  to  find  out  the 
"  relatives  "  of  the  person  favoured  by  the  testator — you 
must  take  the  nearest  ascendant,  and  this  person's  descen- 
dants remaining  in  the  tribe,  are  those  the  testator  must 
be  considered  to  have  had  in  view.    If,  on  the  other  hand, 
the  testator  used  the  expression,  **  the  nearest  relatives  " 
the  legacy  also  applies  to  the  direct  line,  always  provid- 
ing that  the  son  takes  precedence  over  the  father,  and 
the  brother  over  the  paternal  grandfather,  but  beyond 
these  exceptions  the  law  gives  no  preference  under  these 
circumstances  to  either  sex.     The  father  and  mother, 
sister  and  brother  are  all  equal  participators  in  the  legacy, 
and  even  the  son  of  the  daughter  takes  precedence  over 
the   great-grandson  agnate.     A  legacy  in  favour  of  a 
person's  own  relatives   {aJcriba),  does  not   include    the 
rightful  heirs. 
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Lecttrb 

^V-  Whai  may  be  bequeathed. 

One  can  beqaeath  the  osafmct  of  a  slave  or  of  a  house, 
as  well  as  the  lease  of  a  shop.  In  that  case,  the  legatee 
has  not  only  the  full  enjoyment  of  the  service  of  the  slaYe^ 
but  also  gets  the  proceeds  of  his  work,  and  even  of  her 
marriage-dower,  if  the  slave  be  a  woman.  Farthermore, 
if  the  slave  gives  birth  to  a  child  during  the  duration  of 
the  usufruct,  its  condition  is  the  same  as  its  mother's, 
that  is  to  say — ^the  legatee  has  the  usufruct  of  it  and  it 
does  not  become  the  property  of  the  heir.  But  the  heir 
has  the  right  of  enfranchisement,  and  he  must  support  it 
making  no  distinction  between  temporaiy  and  perpetual 
usufruct.  The  sale  of  a  thing,  the  usufruct  of  which  to  the 
extent  of  one-third  has  been  bequeathed  for  a  limited 
period  of  time,  has  the  same  consequences  as  the  sale  of  a 
hired  object ;  but  a  perpetual  usufruct  may  not  be  sold  un- 
less to  the  legatee.  If  one  should  desire  to  know  whether 
the  legacy  exceeds  the  disposible  third  or  not,  the  perpetual 
usufruct  of  a  slave  must  be  assimilated  to  actual  possession ; 
if  the  usufruct  be  only  temporary,  the  value  of  the  slave's 
services  must  be  ascertained  with  regard  to  the  length  of 
time  during  which  the  proprietor  is  deprived  of  the  same. 

A  person  may  legitimately  direct  his  heir  to  make,  or 
to  cause  to  be  made,  a  voluntary  pilgrimage  which  he 
himself  intended  to  undertake.  In  this  case,  the  heir 
must  pay  the  journey  to  Mecca,  from  the  station  fixed 
by  the  law,  unless  the  deceased  mentioned  any  special 
town  whence  the  pilgrimage  should  start.  As  regards 
the  obligatory  pilgrimage  neglected  by  the  deceased,  this 
act  of  devotion  falls  to  the  charge  of  the  bulk  of  the 
property;  though  if  the  testator  has  enjoined  the  heir 
to  bear  the  costs,  either  from  the  bulk  or  from  the 
disposible  third,   his  last  will   must  be  regarded.      If 
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the  deceased  expressed  no  wish  on  this  point,  the  charge 
imposed  upon  the  heir  to  accomplish  the  neglected 
compulsory  pilgrimage,  falls  upon  the  bulk,  or  accord- 
ing to  others,  upon  the  disposible  third;  but  in  every 
case  this  charge  only  relates  to  the  journey  commenc- 
ing from  the  station  fixed  by  the  law.  Any  person, 
though  he  be  not  one  of  the  family,  can  make  the  necessary 
pilgrimage  on  behalf  of  the  deceased,  without  any  express 
mandate  from  him. 

The  heir  must  also  take  upon  himself  the  discharge 
of  pecuniary  liabilities  for  expiations  fixed  by  the 
deceased,  the  fulfilment  of  which  had  been  neglected. 
With  regard  to  other  expiations,  the  heir  may,  according 
to  his  own  choice,  give  food  or  clothing  to  the  poor,  if 
necessary,  and  even  enfranchise  a  slave.  In  any  case, 
and  whatever  be  the  nature  of  the  expiations,  the  heir 
can  fulfil  it  at  his  own  cost  if  the  inheritance  be  not 
adequate,  and  it  counts  equally  as  an  act  of  the  deceased. 

ber  of  the  family,  the  conditions  are  the  same  as  regards 
the  distribution  of  food  and  clothing,  but  not  if  the 
expiation  consists  in  enfranchising  a  slave.  The  soul  of 
the  deceased  is  benefitted  by  alms  and  pious  invocations 
made  on  its  behalf,  whether  they  be  offered  by  his  heirs 
or  any  other  persons. 


LZCTUBB 

XV. 


Bevoeaiion. 

A  testamentary  disposition  is  wholly  or  partially  re- 
vocable.   It  may  be  revoked  : — 

1.  Verbally,  for  example,  by  pronouncing  the  words 
"  I  cancel  the  will,"  "  I  annul  it,"  "  I  revoke  it "  « I  re- 
nounce it,"  or  ^'the  thing  which  I  have  bequeathed, 
shall  nevertheless  be  my  heir's." 
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Lkctubb         2.    By  the  fact  of  having  disposed  of  the  bequeathed 
— 1        object,  by  sale,  enfranchisement,  marriage,  gift,  or  by 
pledging  it,  even  if,  in  the  two  hitter  cases,  the  seizin  by 
the  donee  or  the  creditor  have  not  taken  phuse. 

3*  By  a  charge  imposed  in  a  later  will — ^apon  the  heir 
to  dispose  of  the  object  bequeathed  in  any  manner  men- 
tion in  para.  2. 

4.  By  the  order  to  sell  the  thing  bequeathed,  by  putting 
it  up  for  sale,  even  if  unsuccessfully,  or  by  the  fact  of 
mixing  other  objects  with  the  thing  which  has  been  be- 
queathed. If  a  particular  kind  of  wheat  is  bequeathed  and 
it  is  mixed  with  some  other  wheat,  that  yery  fact  is  suffi- 
cient to  constitute  an  ademption  even  though  the  wheat 
added  to  the  heap  is  of  a  superior  quality.  But  if  it  be  of 
equal,  or  inferior  quality,  the  fact  of  having  mixed  it  with 
the  first  wheat,  does  not  constitute  a  revocation  of  the 
bequest.  Bevocation  also  results  from  the  following 
facts: — ^from  having  ground  the  bequeathed  wheat,  having 
sown  one's  field  with  it,  having  made  the  bequeathed  flour 
into  bread,  having  spun  the  cotton  bequeathed,  having 
woven  the  threads  bequeathed,  having  made  a  bequeath- 
ed piece  of  stufE  into  a  shirt,  having  built  or  planted 
upon  bequeathed  ground* 


Execviars. 

The  Prophet  has  introduced  the  custom  of  appointing 
testamentary  executors,  to  take  charge  of  the  payment  of 
the  testator's  debts,  of  the  execution  of  his  last  vdll,  and 
the  guardianship  of  his  infant  children.  An  executor 
must  be  a  Moslem,  su/i  jurisy  possessed  of  full  reason,  free, 
irreproachable  and  capable  of  the  charge  entrusted  to 
him.     An  infidel  subject  of  a  Mussulman  prince  may  be 
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appointed  executor  by  a  co-religionist ;  nor  is  blindness 
any  cause  for  incapacity. 

The  law  does  not  exact  that  the  executor  should  be  of  the 
male  sex ;  the  mother  of  the  infant  children  ought  to  be 
considered  more  capable  of  bringing  them  up  than  any 
other  person. 

An  executor  must  be  deposed  for  notorious  bad  conduct ; 
this  principle  applies  also  to  a  judge,  but  not  to  the  Head 
of  the  State. 

The  right  of  appointing  an  executor  to  undertake  the 
payment  of  debts  and  the  execution  of  the  last  will  of  the 
testator  is  accorded  to  all  Mussulmans  of  age, — ^possessed 
of  understanding  and  free ;  but  the  right  of  vesting  the 
executor  with  the  guardianship  of  young  children,  be- 
longs exclusively  to  the  person  who  is  their  legiti- 
mate guardian.  An  executor  cannot,  in  his  turn,  appoint 
by  will  a  person  to  replace  him  after  his  own  death, 
unless  such  power  had  been  given  him  by  the  primary 
testator.  Nothing  prevents  the  nomination  of  two  ex- 
ecutors to  succeed  one  another:  this  can  be  done  by 
the  words,  ''I  make  you  my  testamentary  executor 
until  the  majority  of  my  son,"  or  "  until  the  arrival  of 
Zaid  and  then  my  son,"  or  '^  Zaid  will  take  charge  of  this 
will."  On  the  other  hand,  a  testamentary  executor 
cannot  be  appointed  to  the  guardianship  of  the  children, 
during  the  lifetime  of  their  paternal  grandfather,  their 
natural  guardian,  if  he  is  capable  of  undertaking  the 
guardianship. 

It  is  prohibited  to  give  the  executor  the  power  of  making 
a  contract  of  marriage  for  the  son  of  fche  deceased  during 
minority,  or  to  represent  the  daughter  of  the  deceased 
in  a  similar  contract. 

The  words  by  which  an  executor  may  be  appointed  are  :— 
**  I  nominate  you  my  testamentary  executor,"  "  I  entrust 
75 
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LscTufti     my  affairs  to  jou/'  etc. ;  but  there  is  no  impediment 

1       against  adding  a  suspensive  condition.    Besides  this,  the 

duty  with  which  the  executor  is  being  charged  must 
be  clearly  defined,  for  if  nothing  more  is  said  than, 
**  I  nominate  you  my  executor,"  the  disposition  is  void. 
The  nomination  of  an  executor  has  no  effect  before 
the  duty  has  been  accepted,  and  this  acceptance  must 
take  place  during  the  testator's  Uf  etime. 

If  the  testator  has  appointed  two  executors,  neither  of 
them  can  act  without  the  assistance  of  the  other,  unless 
the  power  has  been  formally  giv^i  to  him.  The  testa- 
tor can  revoke  the  nomination  at  any  time,  and  the 
executor  can  renounce  it  even  after  acceptance  if  he 
think  fit.  Upon  an  infant  attaining  majority,  an  exe- 
cutor  charged  with  the  guardianship  must  give  an 
account  of  his  administration,  and  in  case  of  dissent 
the  law  presumes  in  favour  of  the  executor's  words,  if 
the  question  concern  the  minor's  maintenance.  On  the 
other  hand,  the  law  presumes  in  favour  of  the  latter 
if  the  dispute  relates  to  any  sum  which  the  executor 
inaiTitains  he  gave  to  his  vmrd  after  he  attained  majo* 
rity. 
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I. 


"  There  is  no  divergence  of  view  Tegaa:*ding  the  validity  of  a  wakf  ^^^'  I- 
)f  horses  or  implements  of  warfare,  nor  of  those  moveables  and 
jhattels  which  are  constitnted  wdkf  by  implication,  when  in- 
vaded in  a  ijoahf  of  land,  [as  implements  of  husbandry,  cattle, 
fee]  This  is  according  to  the  ahddis  maeh-hUra*  With  reference 
o  the  lawfulness  of  a  noahf  of  other  kinds  of  moveable  pro- 
)erty,  there  is  a  conflict  of  views  [between  Abii  Yusuf  and 
klohammed].  For  according  to  AbCk  Yusuf,  a  wakf  of  moveables 
8  invalid ;  whereas,  according  to  Mohammed,  all  articles,  which 
orm  the  subject  of  barter,  trade  or  business  may  lawfully  be 
ledicated.  And  this  view  has  been  adopted  by  the  majority  of 
urists,  as  is  mentioned  in  the  Hed4ya ;  and  in  the  Asa&f  it  is 
aentioned  to  be  the  correct  doctrine.  And  in  the  Zahiria  it 
s  stated  that  in  human  transactions,  analogy  (hyds)  has  no 
application.  And  in  the  Mujtaba,  it  is  mentioned  after  the 
^{yar,  that,  according  to  Mohammed,  the  wakf  of  moveables  is 
,bBolutely  valid.  According  to  Abii  Yusuf,  the  wakf  of  those 
aeveables  as  form  the  subject  of  business  transactions  is  lawful, 
[n  the  Khul&sa,  the  views  of  AnsUri  have  been  adopted  ;  Ans&ri 
V&.9  a  disciple  of  Zuffer.  And  in  Kazi  Khan,  [it  is  stated]  that 
buffer  agrees  with  him.  Sharniblalieh  also  mentions  that  Zuffer 
Las  held  so.  In  the  Manah  it  is  stated  from  the  author,  that 
n  our  times  the  loakf  of  dirhems  and  dinars  is  customary  in  the 
ountries  of  B4m,  &c. ;  and  such  wakf  would  come  within  the 
aeaning  of  Mohammed's  doctrine,  upon  which  is  the  fatwa^ '  that 
he  wakf  of  all  moveables  which  form  the  subject  of  transac- 
ions  between  pe^le  is  valid.'     Consequently,  it  is  not  necea- 
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App.  II-III.  sary  to  depend  alone  on  the  dicta  of  Imam  Znffer  reported 
'"'^  by  Ans^ri  for  the  validity  of  a  wakf  of  dirbems  and  dinars. 
Verily,  the  Moolana,  tbe  Bdhih-i-Bahr  (the  author  of  the 
Bahr)  has  given  a  fatwa  that  the  wahf  of  dirhems  and  dinars 
is  lawful  and  has  not  stated  any  contrary  doctrine.  And  the 
opinion  which  is  given  in  the  Manah  is  the  view  of  Bandi. 
...  And  the  wakf  of  a  cow  in  order  that  its  milk  be  distri- 
buted among  the  travellers  is  lawful  wherever  it  is  customary. 
And  Ans^  was  asked  if  the  wahf  of  dirhems  and  such  things 
as  can  be  weighed  and  measured  would  be  valid  P  He  answered, 
'  yes  ' ;  on  being  questioned  how  that  could  be,  the  reply  was 
in  the  way  of  shirlcut-umuzdribat,  {Shirkut^i-mtuidribat  is  a 
partnership  in  which  one  partner  supplies  capital  and  the  other 
labour).  And  things  which  are  capable  of  being  weighed  or 
measured  will  be  sold  and  the  proceeds  invested  in  shirkut^i' 
muzdribat  or  commerce,  &c. ;  '*  Badd. 

n. 

"  In  the  Durrur,  in  the  chapter  relating  to  the  duties  of  the 
Kazi,  it  is  stated  that  a  Hanafi  Kazi  cannot  deliver  decrees  ac- 
cording to  the  Sh&fe'i  or  MMiki  doctrines,  but  a  Hanafi  can 
decree  according  to  the  doctrine  of  Ab4  Yusuf  or  Mohammad 
and  [his  doing  so]  will  not  be  regarded  as  contrary  to  the  doc- 
trine of  the  Imam ;  "  Radd. 

III. 

''  In  the  Zakhira  it  is  stated  from  Shams-ul-aimma  al-Halwfti 
that  he  was  asked  with  regard  to  a  musjid  or  reservoir  which  had 
become  ruined  and  no  person  had  any  need  for  it,  nobody  being 
in  existence  [at  that  place]  whether  the  Kazi  could  spend  its 
wakf  on  another  musjid  or  reservoir — and  he  replied,  *  yes.' 
And  so  it  is  stated  in  the  Bahr  from  the  Kunia.  And  Shaikh 
Imam  Aminuddeen  ibn-i-Abd-ul-Al,  Shaikh  Imam  Ahmed  ibn-i- 
Yunus-ash-Shibli,  Shaikh  Zain  ibn-i-Najim  and  Shaikh  Moham- 
med al- Waf ^  have  given  fatwas  to  the  same  effect,  some  to  take 
the  materials  of  the  ruined  mosque  to  another,  and  some  to  take 
both  materials  as  well  as  the  belongings.     ....  Especially,  in  the 
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present  times,  it  is  necessary  to  follow  this  rule,  because  if  tlie  Afp.  IY-Y, 
materials  of  a  mosque  or  aaj  other  building  or  structure  are  not 
removed  and  applied  to  another  building  or  structure  of  the  same 
kind,  they  are  misappropriated  by  thieves  and  wrong-doers,  who 
possess  themselves  of  the  awkdf  (wakfs)  attached  to  those 
buildings,  and  the  custodians  and  curators  thereof  embezzle 
their  income ; ''  Badd. 

IV. 

"  In  the  Asa&f  it  is  stated  that  wakf  is  jdiz  or  obligatory 
according  to  all '  our '  jurists,  viz,.,  Abd  Hanifa  and  his  disci- 
ples. In  the  Asl  it  is  stated  that  Abii  Hanifa  did  not  hold  it 
jdiz,  but  this  is  not  correct.  The  only  difEerence  is  as  to  the 
time  when  it  becomes  obligatory.  According  to  Abii  Hanifa,  it 
becomes  obligatory  upon  the  Elazi's  decree  or  when  it  is  a  be- 
quest. According  to  the  Disciples,  it  becomes  obligatory  without 
any  of  these  incidents,  and  this  is  the  accepted  doctrine  of  the 
universality  of  our  jurisconsults,  and  it  is  correct.  According 
to  A\A  Yusuf  it  becomes  operative  upon  the  mere  mention  of 
the  word  wahf^  for  it  is  an  act  of  piety  equivalent  to  the 
emancipation  of  a  slave  :  and  the  fatwa  is  passed  according  to 
this ; "  Badd. 

V. 

(1)  KarSbat^  literally  means  relationship,  but  is  often  used 
to  imply  related. 

(2)  Kard^atdar  and  zu-Jearabat  mean  one  who  is  related. 

(3)  Zee,  inflected  sense  of  zu. 

(4)  Zavt,  plural  of  zu, 

(5)  Ahriha  plural  of  kartb,  next  of  kin,  people  nearly  re- 
lated. 

(6)  Arhdm,  plural  of  rakm,  womb ;  technically  means  uterine 
relations. 

(6)  Fakeer  and  mUkeen,  both  words  are  applicable  to  indigent 
people,  but  a  fakeer  may  be  possessed  of  some  property,  the 
whole  of  which  must  not  amount  to  more  than  a  nisah  ;  a 
miskeen  has  no  property  or  habitation.  See  the  Hedaya,  Vol.  I, 
p.  54. 
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App.  VI-VII.  VI. 

Under  the  Shiah  Law  when  a  legacy  is  bequeathed  to  seyeTal 
persons  or  to  a  class  of  persons,  it  is  divisible  among  them  all 
equally.  For  example,  if  a  person  were  to  make  a  bequest  in 
favour  of  his  children,  some  of  whom  are  males  and  some 
females,  the  legacy  will  be  divided  among  them  all  equally  with- 
out distinction  of  sex.  Similarly,  when  the  legacy  is  in  favour 
of  uncles  and  aunts,  whether  paternal  or  maternal,  or  both 
together.  But  where  the  testator  has  made  a  distinct  apportion- 
ment, giving  more  to  some  than  to  others,  his  directiona 
must  bo  given  effect  to. 

Under  the  Hanafi  law,  the  death  of  the  legatee  in  the  lifetime 
of  the  testator  causes  the  legacy  to  lapse ;  under  the  Shiah  law, 
it  is  different.  If  the  legacy  is  not  adeemed  by  the  testator, 
the  death  of  the  legatee  does  not  cause  a  lapse.  It  descends 
to  the  legatee's  heirs  ;  should  he  leave  nobody,  it  would  revert 
to  those  of  the  testator ;  J4ma-ush-Shatt&t ;  Shar^ya. 

VII. 

According  to  the  Shiah  doctrines,  in  no  case  is  there  an 
escheat  to  the  Batt-ul-mdl.  The  J&ma-ush-Shatt&t  declares 
"the  idea  of  a  BaiUul-mdl  is  abhorrent  to  us."  (See  the 
Personal  Law  of  the  Mahommedans,  where  I  have  discuswd  this 
subject  very  fully.) 

According  to  the  earlier  Hanafi  jurists,  when  a  person  died 
leaving  a  particular  heir  who  took  only  a  specific  share,  and  was 
not  entitled  to  the  residue  by  right  of  return,  such  residue 
went  to  the  Bait-uUmdl.  If  there  was  a  general  legatee  he  took 
the  residue.  But  the  tendency  of  modem  jurists  and  the  deci- 
sions of  the  Courts  is  to  hold  that  whenever  there  is  an  heir, 
there  is  no  .right  in  the  Bait-ut-mdl.  Oonsequently,  if  a  person 
died  leaving  a  widow  and  bequeathing  half  his  estate  to  S.,  the 
one-sixth  which  remained  over  after  allotting  the  widow's  share 
and  the  legacy,  would  be  g^ven  to  the  widow. 
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VIII.  app.  vni-x. 

According  to  Abd  Ynsuf,  dirlieins  and  dinars  (i,  e.,  money  in 
general)  are  atn^  [objects  in  specie]. 

When  the  testator  leaves  to  another  a  legacy  of  a  thousand 
dirhems,  and  his  prox>erty  consists  of  cash  and  effects  besides  debts, 
the  legatee  is  to  get  his  thousand  dirhems  from  the  third  of  the 
assets ;  but  if  the  third  does  not  satisfy  the  legacy,  a  third  of 
the  debts  as  they  are  realised  will  be  paid  to  the  legatee,  until 
the  legacy  is  satisfied.  According  to  Abii  Yusuf,  the  assets 
would  have  reference  to  the  cash  left  by  the  deceased  and  not  to 
the  household  effects,  apparel,  or  ornaments  left  by  the 
deceased.  So  that  the  thousand  dirhems  will  be  paid  out  of  the 
third  of  the  dirhems  and  dinars  left  by  him,  and  if  that  is 
not  sufficient,  out  of  the  third  of  the  debts  as  they  are  realised ; 
Badd,  V,  p.  660. 

rx. 

With  reference  to  a  mutwalli  appointed  in  a  general  manner, 
the  meaning  of  the  term  fj*^  **  or  general  **  is  thus  explained  in 
the  Anfa-ul-Was&il : — ''  that  the  w&kdf  appoints  a  mutwalli  and 
places  him  in  his  own  place  and  constitutes  him  his  successor, 
and  authorises  him  to  assign  the  trust  to  whomsoever  he  likes^ 
in  such  a  case  the  mutwalli  can  transfer  the  trust  either  in 
health  or  death-illness*' ;  Badd-ul-Muht&r,  III,  p.  639. 

X. 

**  A  icakf  may  be  established  without  any  evidence  of  the 
wftkif's  declaration.  This  is  the  doctrine  laid  down  by  Ab^ 
Yusuf ;  and  the  jurists  of  Balkh,  such  as  Abii  Jafar  and  others, 
follow  this  view;  Khassftf  also  has  adopted  it.  In  the Khai- 
riyeh  it  is  stated  that  where  there  is  an  old  wahf^  known  by 
reputation  to  be  wakf  and  its  w&kif  is  unknown,  should  a  wrongs 
doer  get  possession  of  it,  the  mutwalli  can*  establish  his  claims 
according  to  the  approved  doctrine,  by  the  testimony  of  two 
witnesses ;  and  the  J4ma-ul-Fuau]ain  has  foUowed  this  view ;  ** 
Badd,  m,  p.  645. 
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App.  XI.  XI. 

''  A  person  dies  leaving  two  minor  children.  These  on  attain- 
ing  majority  demand  their  inheritance  from  the  wast,  who  says 
that  the  entire  inheritance  left  by  their  &ther  was  1000  dirhemn 
which  had  been  s[)ent  on  them.  One  of  the  sons  affirms  the 
statement  of  the  executor,  but  the  other  does  not.  The  latter 
will  be  entitled  to  recover,  according  to  ZofFer,  250  dirhems 
from  the  first  but  not  from  the  executor.  And  this  is  also  the 
view  of  Abu  Hani&t.  Ibn-i-Abii  M&lik,  however,  reports  from 
Ab&  Yusuf  that  he  can.  So  it  is  said  in  MuhU-i-Saraihgif  " 
Alamgiri,  VI,  p.  221. 

''  If  a  person  dies  leaving  minor  children  and  a  father,  but 
without  appointing  an  executor,  the  &ther  is  in  the  position  of 
an  executor  for  the  protection  of  the  inheritance  (*^^l  «A^|^) 
and  can  administer  the  property  in  whatever  way  it  may 
be  necessary,  {{:)\i  %Jji^  <^l  Wit*  «4/-a^'j).  And  if  the  deceased 
has  left  heavy  debts,  {j^  cH'*  )  the  father,  that  is,  the  grand- 
father  of  the  minors,  has  no  authority  to  sell  the  inheritance  for 
the  payment  of  the  debts.  Similarly,  if  a  person  authorises  his 
adolescent  son  (  c3^  t^Jt^^>j^  )  possessed  of  understanding  to 
buy  and  sell,  and  he  enters  into  any  transaction  and  becomes 
indebted,  after  which  he  (the  son)  dies  leaving  his  father,  the 
father  will  have  no  power,  to  deal  with  the  son's  property  to  pay 
his  debts ;  **  Alamgiri,  YI,  p.  225. 

"A  person,  who  is  in  debt  makes  certain  bequests,  all  of 
which,  after  the  payment  of  the  debt,  can  be  discharged  out  of 
the  third.  He  dies  leaving  a  house ;  and  the  wcui  cannot  pay 
his  debts  or  discharge  the  legacies,  without  the  price  of  the 
house ;  but  the  heirs  are  not  agreeable  to  the  sale  of  the  house, 
when  the  debts  do  not  cover  the  whole  house  or  the  major 
portion  of  the  house,  so  as  to  leave  a  small  part  of  it, — ^in  such 
case,  the  wast  is  empowered  to  sell  the  house,  and  he  should  sell 
it  if  he  is  aware  that  the  debts  will  remain  unpaid  for  a  longf 
time  if  he  does  not  sell  it ;  "  Alamgiri,  YI,  p.  227. 
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Ibn-i-ZoLra  Halebi  (the  author  of  the  Ohunia,  *i^,)  Shaik        App. 
Nastr-nd-din  Tnsi,  (the  author  of  the  MabsHt,)  Mohammed        J 


ibn-i-Idrts-al-HilH  (the  author  of  the  Bardtr,  jij^,)  and  Shaikh 
Murtaza  are  the  principal  juristB,  who,  on  yarious  legal  questiooB, 
differ  from  the  Mohakkik.  One  important  point  of  difference 
may  be  noted  here,  tnir.,  the  consent  of  the  debtor  to  a  dis- 
charge by  the  creditor,  in  other  words,  whether  acceptance 
(hahUl)  is  necessary  in  ibra  or  release.  The  Mohakkik,  as 
mentioned  already,  does  not  think  the  consent  of  the  debtor  is 
required  to  give  effect  to  a  discharge.  The  jurists  abovemen- 
tioned  are  of  opinion  that  acceptance  is  as  much  needed  in 
ibra  as  in  gift. 

xin. 

The  passage,  quoted  from  the  AJamgiri  in  page  570,  opens  up 
such  a  serious  question  regarding  the  power  of  a  father,  or  an 
executor,  to  give  in  pledge  the  property  of  a  minor,  that  I 
think  it  adTisable  to  g^ve  here  a  translation  from  the  Elazl 
Khan,  on  the  authority  of  which  the  passage  in  question  is 
founded.  "  The  wan  is  not  entitled  to  lend  out  the  property  of 
the  orphan ;  and  if  he  does  so,  he  would  be  liable.  The  Eaad, 
however,  has  the  authority  to  lend.  Wit^  regard  to  the  father, 
there  is  difference  among  the  jurists.  .•••••  The  correct  doctrine 
is  that  the  &ther  is  like  the  executor  and  not  like  the  Kazi.  If 
the  executor  borrows  himself  the  property  of  the  minor,  it  is 
not  lawful  and  it  will  be  a  dain  (debt)  upon  him.  It  is  reported 
trom  Mohammed  that,  according  to  Ab&  Hani&,  the  mxui  has  no 
authority  to  borrow  from  the  property  of  the  nunor ;  but  Mo« 
bammed  expresses  a  hope  that  if  the  waH  does  so  when  he  is  able 
to  vepAjy  his  act  may  not  be  reprehensiUe.  If  the  toaH  or 
father  pledge  the  prox>eri7  of  the  minor  for  his  (the  wofi^a  or 
father's)  own  debt,  according  to  hyds  (analogy),  it  would  not 
be  valid ;  but,  according  to  istehsdn  (a  liberal  construction)  it 
would  be  valid.  And  it  is  stated  from  Ab&  Tusuf  that  he  has 
76 
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App.  Xiy.  adopted  the  (doctrine  of)  kyds.  If  the  iffosi  discliargeB  Ids  own 
personal  debt  from  the  property  of  the  minor,  it  would  not  be 
Talid ;  if  the  father  does  so,  it  would  be  valid,  for  the  wast  has 
no  power  to  buy  the  property  of  the  minor  for  himself  accord- 
ing to  current  price,  but  the  &ther  can  lawfully  make  such  a 
purchase.  And  pledge  is  like  the  payment  of  a  debt ;  and 
[accordingly]  the  father  may  discharge  his  personal  debt  from 
the  property  of  the  minor,  but  it  will  not  be  lawful  for  the  wasi 
to  do  so.  And  the  same  is  the  case  with  pledge.  And  in  th^ 
Jdma-iiS'Saghtr  it  is  stated,  that  when  the  father  pledges  the 
property  of  his  minor  child  for  his  own  debt,  and  the  value  of 
the  property  pledged  is  greater  than  the  debt,  and  the  property 
is  lost  or  destroyed  in  the  hands  of  the  pledgee,  the  Either  will 
be  liable  for  the  amount  of  debt  [which  he  has  paid  off]  and 
not  for  the  price  of  the  article.  But  Shams-ul-aimmah  Sarakhsi 
has  held,  that  the  &ther  and  toast  will  be  equally  liable  for  the 
value  of  the  property  pledged.  According  to  Abii  Yusuf,  aa 
neither  the  father  nor  the  toast  are  entitled  to  pay  their  debts 
with  the  property  of  the  minor,  so  they  are  not  entitled  to 
pledge  his  property  for  their  debts.  And  Baskr  tbtv-i-Waltd 
has  stated  that  the  father  has  no  power  to  pledge  the  property 
of  his  child  for  his  oton  personel  debt.  It  is  generally  accepted 
that  according  to  sTiara,  the  Either  or  toast  can  pledge ;  but 
according  to  kyds  they  cannot,  and  when  the  property  pledged 
is  lost  or  destroyed,  they  are  both  liable  for  its  value  i "  Kazi 
BDian,  IV,  p.  436. 

XIV. 

^'  If  the  toast  of  the  deceased  sells  the  estate  for  the  payment 
of  his  debts,  which  do  not  cover  the  entire  estate,  according  to 
Ab&  Hanifa,  the  sale  is  lawful,  but  it  is  not  so  according  to  the 
Disciples.  If  there  is  no  debt  due  from  the  inheritance,  and 
the  heirs  are  minors,  and  the  Elazi  sells  the  entire  estate,  accord- 
ing to  Abii  Hanifa,  the  sale  would  take  effect.  Abd  Hanifa  has 
drawn  a  distinction  between  the  [powers  of  the]  toast  of  the 
deceased  and  of  his  father.    The  toast  has  the  power  of  selling 
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the  inheritance  for  paying  the  deceased's  debts,  and  to  give  App.  XIV« 
operation  to  his  legacies.  But  the  father  of  the  deceased,  that 
is,  the  grandfather  of  the  minors  can  sell  the  inheritance  far  his 
own  son'  {J^^y^  *(^l  g^-Jj  e|t,)  but  he  is  not  empowered  to  sell 
the  estate  for  the  payment  of  the  debts  due  from  the  minor 
children  on  behalf  of  his  son,  [t.  e.,  their  father] 

(  »jjy  jUuJi   .^Jf^JII Ju  ^\  #U5J  lSJi\  jiAj  ^j,|  aJ  ^ ) 

Shams-ul-a'immah  al-Halw4i  states  this  as  the  doctrine  laid  down 
in  Khassllf.  But  Mohammed  has  placed  the  grand&ther  in 
the  position  of  the  father.  In  *'  the  Book,"  (t.  e.,  the  Mukh- 
tasar-uI-Kuduri,)  it  is  stated  that  when  a  person  dies  leaving  a 
father  and  an  executor,  the  executor  is  preferred  to  the  father. 
If  there  is  no  executor,  the  father  is  preferred  [for  the  adminis- 
tration of  the  deceased's  estate]  and  so  on  in  order,  until  the 
grandfather's  executor,  after  whom  comes  the  iro^i  appointed 
by  the  Kazi.  Shams-ul-aimmah  al-Halwai  has  stated  that  the 
fatwa  is  according  to  the  doctrine  laid  down  by  Khass^.'' 

"  If  the  father  of  a  minor  who  has  inherited  property,  is  a 
spendthrift  and  likely  to  commit  waste,  so  as  to  be  ...  .  liable 
to  inhibition  he  is  not  entitled  to  the  guardianship  of  his  child's 
property." 

*'  Shams-ul-aimmah  al-Halwai  has  stated  in  his  sharlh  (gloss) 
on  the  Adab-ul-E[azi  [of  Abtl  Yusuf  ]  that  when  a  Elazi  appoints 
a  waai  (guardian)  for  an  orphan,  the  wasi  so  appointed  will  be 
like  the  wad  appointed  by  the  father,  if  the  Kazi  appointed  liim  in 
a  general  manner  in  all  matters.  But  if  he  has  been  appointed 
in  any  special  matter,  he  will  be  a  wasi  for  that  matter  alone. 
This  is  not  the  case  with  the  wasi  appointed  by  the  &ther.  ••• 
When  the  wasi  appointed  by  the  deceased  is  a  just  and  qualified 
person  ( i^^  11*^, )  it  is  not  advisable  for  the  Kazi  (  c^^^V  ) 
to  remove  him,  but  if  he  is  not  'just,'  he  should  remove 
him  and  appoint  another.  And  if  he  is  just  but  is  not 
thoroughly  efficient  (vi|f  ji^  Vo*  i:Mjf,)  the  Kazi  cannot  re- 
move him,  but  should  join  with  him  a  competent  adminis- 

^  /.  0.  for  his  support  and  maintenance. 
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Apf.  XIV.  trator.  If  the  Kazi,  however,  removes  him,  ho  will  be 
removed,  and,  similarly,  if  the  Eazi  removes  one  who  is 
both  just  and  competent,  it  has  the  effect  of  removing  him. 
So  it  has  been  stated  hy  the  Shaikh  and  Imam  known  as 
Khiher-Z4deh.  But  several  jurists  aver  that  the  order  of 
the  Kazi  removing  a  jnst  and  competent  tpoei  has  no  effect,  for 
he  derives  his  authority  from  the  deceased,  and,  therefore,  he  is 
to  be  preferred  to  the  wcui  of  the  Kazi.  And  Knddri  has  stated, 
that  the  Kazi  has  no  power  to  remove  the  foott  appointed  by 
the  deceased  or  join  another  with  him,  nnless  he  has  committed  * 

a  breach  of  trost  or  is  a  fdtik  so  as  to  be  known  as  a  bad  man, 
jfJii  \ijj0A  (&*»li  4y(f  jl  .  In  sneh  a  case  the  Kazi  can  remove 
him  and  appoint  another  in  his  stead,  or  if  he  is  a  virtnons 
man  bnt  inefficient  [in  his  work,]  the  Kazi  can  associate  another 
person  with  him.  So  it  is  stated  also  in  the  Asl  and  its 
Sharh  by  Tah&wi.  But  it  is  not  mentioned  whether,  if  the  Elazi 
does  remove  a  just  and  oompetent  tocuif  it  will  take  effect  or 
not.^  Shaikh  Imam  Abii  Bakr  Mohammed  ibn-ul  Fazl  says 
that  when  the  wan  is  unable  to  carry  out  the  dispositions  of  the 

testator,  he  ought  to  be  removed." 

"  The  wast  is  empowered  to  do  all  acts  from  which  benefit 
may  accrue  to  the  orphan,  so  is  the  father,"  Kazi  Khan,  lY, 
p.  436. 

^  The  Badd-ol-MohtAr  U  explicit  on  this  point  that  it  does  not  take 
effect. 
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SUPPLEMENT. 

GIFT. 

In  the  case  of  Yuauf  Alt  v.  ths  Collector  of  Ttpperah,  (I.  L. 
B.,  9  Cal.  p.  130,)  it  was  held  that,  under  the  ^iahommedan  Law, 
a  gift  cannot  be  made  to  take  efEect  at  any  future  period,  however 
definite. 

LIABILITY  OF  HEIRS. 

The  liability  of  the  heirs  of  a  deceased  Mahommedan  for  his 
debts,  and  their  right  to  partition  the  estate  before  the  discharge 
of  such  debts  have  been  discussed  in  the  following  cases : — 
Khaja  Hedayet-ullah  v.  Baijan  Khanum — (3  Moore's  Indian 
Appeals,  p.  295,)  Asmathem-Nissa  Bibi  v.  Boy  Luchmeput  Singh, 
(4  Cal.  p.  142,  F.  B.)  Mutty  Jan  v.  Ahmed  Ally,  (I.  L.  R.,  8  Cal. 
p.  370)  and  Sita  Nath  Bass  v.  Boy  Litchmeput  Singh,  (11  Cal. 
Law  Reports,  p.  268). 

MAHOMMEDAN  LAW. 

In  the  case  of  Hakim  Khan  v.  Oool  Khan  (I.  L.  R.,  8  Cal. 
p.  826)  it  was  held,  that  any  custom  dehors  the  Mahommedan 
Law  was  inapplicable  to  Mahommedans. 

WASI  OR  GUARDLA.N,  SALE  BY. 

In  the  case  of  Hossaini  Begum  v.  Zia-ul-Nissa  Begum,  (I.  L. 
R.,  6  Bom.,  p.  467)  it  was  held  that  a  brother,  as  guardian  of 
his  minor  brother,  was  not  competent  under  the  Mahommedan 
Law  to  sell  the  property  of  his  ward  without  the  sanction  of  the 
ruling  power ;  but  such  sanction  would  validate  an  alienation 
made  by  the  elder  brother  as  guardian,  provided  the  transaction 
was  such  as  a  guardian  de  jure  under  the  Mahommedan  Law 
could  enter  into. 

WILL. 

In  the  case  of  Fatima  Bibi  v.  Sheikh  Esau,  (I.  L.  R.,  7  Bom. 
p.  266)  it  was  held  by  West,  J.,  that  since  the  passing  of  Act  Y 
of  1881,  an  executor  of  a  Mahommedan  will  cannot  claim  to  re- 
present the  estate  of  his  testator,  until  he  has  taken  out  probate. 

Ibid. 

In  fhe  case  of  Fatima  Bibi  v.  Ariff  Ismailji  Bhdm,  9  Cal. 
Rep.  p.  ^^,  Wilson  J.,  held,  in  the  case  of  a  bequest  to  charity 
oh  failure  of  heirs  that,  as  the  bequest  to  the  children  was 
invalid  owing  to  non-assent  on  the  part  of  the  other  heirs,  the 
gift  or  bequest  to  the  charity  failed  also. 

Ibid, 

In  the  case  of  Prince  Suleiman  Kadr  v.  Dqrab  Ali  Khan,  (L. 
R.  8  I.  A.  p.  117)  the  question  whether  the  words  used  by  the 
testator  amounted  to  an  absolute  bequest,  or  were  simply  preca- 
tory, was  discussed  at  some  length. 
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ACCEPTANCE— 

A    minor  ma^  accept  a  gift, 

when,  120. 
Gift  to  an  infant  by  a  stranger, 

riglit  of  acceptance  in  whom, 

124,  125. 
Of  gifts,  necessarj  where,  see 

gifts. 

ACKNOWLEDGMENT— 
Of  wakfy  its  effect,  341. 
Effect  of  —  of  a  debt  by  exe- 
cutor, 574. 

ACTS— 

Act  XL  of  1858,  s.  14,  p.  126. 
Act  XX  of  1863,  p.  417. 
Act  XX  of  1863,  88  4—7,  p.  418. 
Act  ^X  of  1863,  8.  18,  note  3, 

p.  419. 
Act  IX  of  1872,  88. 14, 15,  and 

16,  p.  53. 
Act  IX  of  1875,  8.  3,  p.  48. 
Act  V  of  1881,  (Probate  Act), 

p.  542,  note  2,  549. 
Act   XIV  of    1882,  8.   539,  p. 

429. 
Act  IV  of  1882  (the  Transfer  of 

Property  Act),  s.  p.  67. 

ADMINISTRATOR— 

May  be '  appointed  by  the  Kazi 
when  the  executor  is  absent, 
561. 
Powers  of — appointed  by   the 
Kazi. 

AGENT— 

Hnsband    generally    not    the 

agent  of  his  wife,  66. 
Powers  of  —  to  execute  a  htba, 

same  as  those  of  his  principal 

when    specially    authorised, 

66. 

AKD— 

Its  validity  depends  upon  what, 

47. 
Every  legal  act,  under  the  Ma- 
hommedan  Law,  t&. 


AKD— 

Of  idiots,  lunatics  and  persons 
non  compotes  mentis^  4&, 

AKHBARIS— 

Doctrine  of  the,  14. 

ALIEN— 

Wdkf  in  favour  of  an  alien 
enemy  invalid,  Shiah  Law, 
p.  369. 
A  mustAmin  may  will  away 
property  to  a  Moslem  or  a 
Zimmi,  when,  508. 

ALIENATION— 

Of  wakf  property  (MAUki  Law). 
407,408. 

A  burial  ground  canuot  be  alie- 
nated, (Hanafi  Law),  351. 

Lands  in  which  there  are  tombs 
cannot  be  alienated,  (Hanafi 
Law),  351. 

A  heritiible  estate  burdened 
with  a  trust  may  be  alienated 
subject  to  the  trust,  (Hanafi 
Law),  350. 

When  the  purchaser  of  wakf 
property  is  entitled  to  remove 
erections  or  to  compensation 
after  the  sale  has  been  set 
aside,  (Hanafi  Law),  853, 
354. 

Private  alienation  of  ii;d^  lands, 
illegal,  348. 

Wakf  lands  cannot  be  transfer- 
red by  sale  or  gift,  848, 
849. 

Wakf  lands  cannot  be  mort- 
gaged, 343,  352. 

When  may  the  mutwalli  pledge 
tca^/ lands,  352. 

A  house  appropriated  for  the 
residence  of  certain  persona 
cannot  be  partitioned,  355. 

ALLOTMENT- 

Of  the  share  of  a  legatee  by 
the  executor,  564,  565. 
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AL-UMRA— 

A  grant  to  a  person  and  "  hia 

BaccesBor"    conyoys    a  life 

estate  or  al-nmra  only,  131. 
Determined   by  the   death    of 

the  grantor,  180. 
Determined  by    the  death  of 

the  donee,  when,  181. 

ANNUITY— 

BeqneBt  of  an,  638  et  aeq. 

APPROPRIATION— 
See  Wakf, 

AQUEDUCTS— 
See  CiBtems. 

ASNA  ASHARYAB  OB  IMAMI— 
AS,  12, 14. 
Subdivisions  of,  14. 

ASSENT— 

To  a  legacy  mnst  be  free  and 

volontary,  466. 
To  a  legacy,  mnst    be  given, 

when,  466. 
Voluntary  assent  given  by  the 

heir  during  the  last  illness  of 

the  testator  irrevocable,  466. 

BEQUEST— 

Definition  of,  489. 

Constitution  of,  ib. 

Conditiontil  or  contingent,  tb. 

The  legal  effects  of,  522. 

What  words  do  and  do  not  con- 
stitute, 522. 

ShAfei  doctrine,  686. 

Ambigpons,  how  determined 
under  the  Shiah  Law,  623  et 
seq. 

A  legatee  may  reject  part,  and 
accept  the  remainder  of  a  — , 
630. 

Void  without  acceptance  by  the 
legatee  according  to  all  the 
schools,  629. 

Period  within  which  acceptance 
of  —  must  be  made,  Hanafi 
doctrine,  630. 

— >  Shiah  Law,  629. 

Shafel  doctrines,  687. 

For  what  purposes  lawful,  (Ha- 
nafi Law),  468. 

(Shiah  Law),  469. 

What  are  lawful  objects  of  — , 
476. 

What  may  be  the  subject  of — 
(Shiah  Law),  612.  Shafel 
Doctrines,  b^  et  eeq. 


BEQUEST— 

Must  be  for  a  person  or  object 
actually  or  consti-uctively  in 
existence  at  the  time  of  the 
disposition,  471. 

Not  valid  beyond  a  third  of  the 
testator's  estate  unless  as- 
sented to  by  the  heirs,— 
(Shiah  Law),  613. 

(Hanafi  Law),  614. 

(Sh&fet  Doctrines),  684. 

In  excess  of  the  disposable  third 
will  be  reduced  to  the  third, 
when  the  heirs  do  not  con- 
sent, (Hanafi  Law),  487. 

(ShSfel  Law),  685. 

Not  reducible  to  the  third  by 
the  acknowledgment  of  a 
debt  (Hanafi  Law},  605. 

When  two  or  more  legacies  ex- 
ceed the  disposible  third,  the 
legatees  take  in  what  propor- 
tion, 489. 

Of  one-third  to  A  and  one- 
third  to  B,  when  the  heirs 
do  not  consent  (Hanafi  Law), 
487. 

(Shiah  Law),  488. 

Of  one-third  to  A  and  one- 
third  to  B,  when  the  heirs 
consent,  (Hanafi  Law),  487. 

Of  half  to  A  and  one-fourth  to 
B  when  the  heirs  do  not 
consent,  (Hanafi  Law),  489. 

To  an  heir  invalid  without  the 
consent  of  the  others,  ac- 
cording to  all  the  schoolSt 
461,  465,  et  aeq. 

To  an  heir  when  there  are 
other  heirs,  (Sh&fel  Law), 
683. 

Of  the  third  to  a  stranger  valid 
without  the  consent  of  the 
heirs,  (Hanafi  Law),  466. 

To  a  relative  not  entitled  to  a 
share  in  the  inheritance,  461. 

In  favonr  of  one's  as'h&r, 
(Hanafi  Law),  481  484. 

To  the  nearest  of  Idn,  (Hanafi 
Law),  481. 

To  one's  kindred,  (Shiah  Law), 
480. 

In  favour  of  one's  relations 
(akriba),  (Hanafi  Law),  484 
et  aeq. 

Ditto,  (ShAfel  Law),  689. 
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BEQUEST— 

In  favour  of  the  relatiTOfl  of  a 

stranger,  (Hanafi  Law),  482. 
"  To  the  relations  "  of  a  oertain 

person,  (Shftfel  Law,)  589. 
To  the  orphan,  the  blind,   or 

the  people   of  a  particular 

race  or  locality,  (Hanafi  Law), 

482,  485. 
In  favour  of  the  heir  of  A  and 

A  dies  leaving  several  heirs 

(Hanafi  Law),  482. 
To  a  particular  family,  (Hanafi 

Law),  482. 
In    favour    of    learned    men 

(ShAfel  Law),  588. 
To  a  oertain  class,  (Shdf  el  Law), 

689. 
To  several  persons  or  to  a  class, 

(Shiah  Law),  App.  Y,  598. 
To  one's  neighbour,  481. 
Ditto,  (Hanafi  Law),  482  et  geq. 
Ditto,  (ShAfel  Law),  588. 
To  an  unborn  child  lawful  ac- 
cording to  all  the  schools,  473 

et  seq. 
To  an    unborn  child  becomes 

void  if  still-bom  or  bom  after 

BIX  months  from  date  thereof, 

(Hanafi  Law),  478,  475. 

—  Void,  when,  (Shiah  Law), 
475. 

To  a  child  in  the  womb,  (ShAfel 

Law),  582,  588. 
To    the    poor,    (Hanafi    Law), 

476. 

(Shiah  Law,)  477. 

ShAfei  Law),  688. 

To  the  Holy  Shiwe  or  Mosque, 

477,  478. 
For  the  support  of  a  mosque, 

(Shafel  Law),  583. 
For  Sabtl-allah  or  in  the  way 

of  God,  479. 

—  Shiah  Law,  ib. 

For  good  or  charitable  pur- 
poses, (Shiah  Law.,  479. 

For  the  children  of  one's  heir, 
lawful,  (Shiah  Law),  480. 

To  the  children  (awUd)  of  the 
race  of  a  particular  person, 
(Hanafi  Law),  487. 

For  the  payment  of  debts,  481. 

For  the  emancipation  of  slaves, 
lawful,  481. 

In  favour  of  soldiers  and  "  the 
^^^^^PPy/'  (Hanafi  Law),  482. 


BEQUEST— 

By  a  person  in  death-illness, 

AA/L 

M  Jl  Mm 

—  under  the  (Hanafi  Law), 
446. 

(Shiah  Law),  447. 

In  favour  of  a  strange  woman 
by  a  sick  person  who  subse- 
quently marries  her  and  then 
dies,  (Hanafi  Law),  450,  510. 

By  a  father  in  death-illness  to 
a  son  who  at  the  time  was  a 
non-Koslem,  (Hanafi  Law), 
451,  511. 

In  death-illness,  effect  of  — 
(ShAfel  Law),  685. 

To  a  son,  who  is  a  slave,  by  his 
father  in  death-Ulness,  (Ha- 
nafi Law),  451. 

The  death  of  the  legatee  does 
not  cause  a  lapse,  ( Shiah  Law) . 

'  does  cause  a  lapse,  Hanafi 
Law,  Ap.  5,  598. 

To  an  alien  infidel  invalid  ac- 
cording to  all  the  schools,  468. 

To  an  alien  who  is  not  a  nvus^ 
t^i/mvn,  508. 

By  an  alien  to  a  muttdmin,  to  a 
Moslem,  or  a  Zimmi,  508. 

To  a  non-Moslem  not  an  alien, 
lawful,  471  et  eeq. 

To  a  non-Moslem,  whether  an 
alien  or  not,  invalid  accord- 
ing to  the  Shafet  Law,  471. 

To  a  slayer,  459  et  seq. 

To  a  slave,  (Sh^fel  Law),  583. 

By  a  slave,  442. 

By  an  insane  person,  ibid. 

Of  a  third  by  way  of  mushoA 
(Shiah  Law),  501. 

To  two  or  more  persons  in 
excess  of  the  third,  distribu- 
tion of,  (Hanafi  Law),  487. 

(Shiah  Law),  488. 

In  an  indefinite  form,  (Hanafi 
Law),  489. 

Of  the  share  of  the  testator's  son 
or  daughter,  490. 

Of  the  like  of  the  share  of  the 
testator's  son  or  daughter,  490 
st  aeq. 

Of  the  third  to  A  and  Z,  and  A 
is  dead  at  the  time  of  the 
bequest,  493. 

Between  A  and  Z,  and  A  is 
dead  at  the  time  of  the  be- 
quest, 493. 
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BEQUEST— 

A  joint  —  to  an  heir  and  a 
stranjcror,  453,  498. 

To  two  persons  jointly,  one  of 
whom  bocomcB  disqualified 
by  the  failnro  of  a  condition, 
(llanafi  Law),  494. 

In  favour  of  existing  objects  or 
persons  and  ono  of  them 
ceases  to  exist  at  the  time  of 
the  wasintf  (Hanafi  Law),  495. 

By  a  wife  of  half  of  her  pro- 
perty to  a  stranger,  496. 

By  a  husband  of  all  his  pro- 
perty to  a  stranger,  where 
the  widow  will  not  consent, 
49G. 

To  the  sons  of  a  particular  per- 
son, 497. 

Of  a  third  to  one's  umm-i- 
walnd,  and  to  fakirs  and 
misklns,  (llanafi  Law),  497. 

To  a  stranger  and  his  heir, 
(Hanafi  Law),  498. 

Of  things  of  different  qualities, 
one  of  which  is  lost,  (Hanafi 
Law),  498. 

An  increase  to  the  subject  of  — ' 
(Hanafi  Law),  499. 

A  separate  increase  to  the  sub- 
joct  of  —  (Hanafi  Law),  499, 
500. 

Assent  of  heirs  to  —  (Shiah 
Law),  500. 

Specific  —  (Shiah  Law),  501. 

Repugnant  to  each  other, 
(Shiah  Law),  501. 

In  terms  applicable  to  several 
things,  the  heirs  have  the 
right  of  selection,  (Shiah 
Law),  602. 

Of  the  services  of  a  slave  or  of 
anything  of  a  usufractuary 
nature,  (Shiah  Law),  502. 

Of  the  portion  of  an  heir, 
(Shiah  Law),  503,  504, 

-         a  child  (Shiah  Law),  604. 

To  the  poor  of  property  situat- 
ed in  different  places,  (Shiah 
Law),  504. 

Of  a  mansion  which  falls  down, 
(Shiah  Law),  505. 

Of  a  fixed  sum  to  A  and  the 
poor,  ( Shiah  Law),  505. 

For  religious  purposes  by  a 
Chrifetian,  (Hanafi  Law),  508 

Jew,  (Hanafi  Law),  ib. 


BEQUEST— 

Of  Zimmis,  of  four  kinds,  (Ha- 
nafi Law;,  509. 

By  a  Zimmi  in  excess  of  the 
third  in  favour  of  a  strange, 
or  heir  invalid,  (Hanafi  Lawj, 
610. 

Of  property  to  a  Mussulman  or 
Zimmi  by  a  mustamin  valid, 
(Hanafi  Law),  509. 

Loss  to  the  subject  of  a  —  is  the 
legatee's,  (Shiah  Law,"-  512. 

Subject  to  a  condition  that  the 
legatee  should  commit  an 
unlawful  act  void,  513. 

Of  specific  sum  of  money  and 
the  testator  leaves  actual 
property  and  outstanding 
debts,  514. 

When  two  legacies  are  given  to 
the  same  person,  (M41iki  and 
Hanafi  Laws),  514. 

In  general  and  special  terms, 
(Hanafi  Law),  515  and  516, 
not«. 

Of  a  son's  shcure  to  a  grand- 
child,  (Hanafi  Law),  516. 

For  the  performance  of  reli- 
gious duties  and  pious  pur- 
poses and  works,  how  carried 
into  effect,  (Hanafi  Law),  5l7f 
et  seq. 

For  the  performance  of  certain 
duties  some  of  which  were 
obligatory  on  the  testator 
and  others  merely  discre- 
tionary, how  carried  into 
effect,  (Shiah  Law),  520. 

For  a  pilgrimage  on  behalf  of 
the  testator  (ShAfe'i  Law), 
590. 

Usufructuary  —  lawful,  531. 

Effect  of  an  usufructuary  — ,  tfc. 

An  usufructuary  —  may  be  for  a 
limited  period  or  in  perpe- 
tuity, xh. 
An  usufructuary  —  for  an  inde- 
finite period  is  regarded  in 
perpetuity,  ih. 
Of  the  service  or  produce  of  a 

slave,  532  et  seq. 
Of     the   usufruct  of  a    slave, 
(ShAfet  Law),  590. 

Of  the  occupancy  or  produce  of 
a  house,  533,  534. 

Of  the  produce  of  a  garden  or 
land,  534  et  aeq. 
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BEQUEST— 

Of  the  prodnce  of  land  to  a 
person  and  his  nasi,  293. 

Of  prodace  to  anknown  persons, 
lawful,  536. 

Of  occupancy  or  service  to 
unknown  persons  not  law- 
ful, ib. 

Of  the  service  of  a  slave,  the 
produce  or  occupancy  of  a 
house  or  garden,  Shiah  Law, 
541. 

Of  principal  and  accessory  to 
different  persons,  536. 

Of  an  annuity,  538. 

Of  a  third  to  one,  and  two 
annuities  to  two  others,  ih. 

Of  one  annuity  to  one  and 
another  to  two  others,  589. 

In  favour  of  the  public,  (Hanafi 
Law),  582. 

Of  a  sum  of  money  when  the 
estate  consists  of  cash  and 
effects  besides  debts,  (Hanafi 
Lawj,  Ap.  VII,  599. 

A  mere  change  in,  does  not 
amount  to  a  revocation,  (Ha- 
nafi Law),  526. 

When  a  subsequent  bequest  of 
the  same  thing  is  a  revocation 
of  the  first,  (Hanafi  Law),  527. 

something  to  another  per- 
son makes  the  second  legatee 
a  partner  with  the  first, 
(Hanafi  Law),  ib. 

Pledging  the  subject  Df  a  —  not 
necessarily  a  revocation  of  it, 
(Hanafi  Law),  ib. 

Of  a  mansion  or  land,  what  is, 
and  what  is  not  a  revocation 
of  it,  (Hanafi  Law),  528. 

Bevoked  by  the  sale  and  gift 
of  the  subject  of,  (MAliki  and 
ShftfeK  Laws),  ib. 

Bevocation  of — How  made. 
(Shiah  Law),  ib. 

CALIPHATE— 

Cause  of  its  downfall,  14. 
CABAVANSERAI— 

How     owner's     property     in, 

abates,  242. 
In  the  use  of  a  —  no  distinc- 
tion   between  the  rich   and 
poor,  243. 

cemetery- 
How  the  owner's  property  in, 
abates,  242. 


cemetery— 

When  a  body  buried  in  the 
ground  may  be  lawfully  ex- 
humed, 243. 

Khiraj  abates  from  land  con- 
verted into,  244. 

A  grave  dug  by  a  person  may 
be  appropriated  by  another 
when  there  is  no  other  avail- 
able space  in  the,  ib. 

Land  converted  into  a — may  be 
sold  when  overflown  by 
water  and  unfit  for  the  burial 
of  the  dead,  ib. 

Land  for  a  cemetery  may  be 
sold,  when,  339. 

Cannot  be  alienated,  351. 
CESTUI  QUE  TRUST^ 

May  not  of  his  own  motion 
change  the  nature  of  the 
endowment,  231. 

May  sue  for  recovery  of  the 
trust  property,  265. 

Cannot  hypothecate  waJef  pro- 
perty,  275,  ^ 

Not  entitled  to  partition,  321. 

May  not  substitute  another  in 
his  place,  300. 

Entitled  to  possession  of  waJcf 
property,  408. 

Requisites     concerning    the 

(Shiah  Law),  368. 

Who  may  be  —  (Mdliki  Law). 
895.  -" 

The  poor  are  the  ultimate  bene- 
ficiaries of  a  waJcf,  when  no 
others  have  been  specified, 

CHOSE  IN  ACTION— 

May  be  the  subject  of  gift,  67. 
Assignment    of,     not     invaUd 
under  Shiah  Law,  107. 

CHRISTIAN— 

May  will  his  houae  for  religious 
purposes,  508. 

cisterns- 
How     owner's     property     in. 
abates,  242.  '         ' 

In  the  use  of  —  no  distinction 
between  the  rich  and   poor 
243.  *^  ' 

The  wakf  on  a  reservoir  in 
ruins  and  not  needed  may  be 
spent  on  another  reservoir, 
App,  III,  596. 
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CISTKRNS— 

The  materials  of  a  well  or  re- 
Bervoir  may  be  used  for 
bailding  another,  when,  838. 

OONSIDEEATION— 
See  Ewas. 

CONTRACT— 

Of  a  person  drank  at  the  time 
of,  entering  into  the  contract 
will  be  set  aside,  50. 

Obtained  hj  frand  or  imposi- 
tion or  contriyanoe  from  a 
person  nnder  the  influence  of 
liqnor  set  aside,  when,  50,  51. 

Of  imbeciles,  valid  unless  ob- 
tained bj  fraud,  52. 

Here  imbecility  or  eafdhatf  no 
inhibition  to  a — ib. 

By  a  bondsman  or  slave  not 
valid,  unless  ratified  by  his 
master,  ih. 

Made  under  duress  or  undue 
influence  valid  if  subsequent- 
ly ratified,  68. 

Infancy,  slavery,  and  juniln 
three  causes  of  inhibition  to, 
according  to  the  HedAyah,  49. 

Voidable,  if  obtained  by  duress 
or  ikrahf  58. 

CONSTRUCTION— 

Principle  of,  289,  et  wg. 
Principles   of,  according  to  the 

Alamgiri,  293,  et  seq. 
Principles  of,  from  Kazi  Khan, 

and  Radd,  299  et  eeq. 

COMPULSION— 

Or  Ikrah,  Doctrine  of,  53  et  9eq, 

CREDITOR— 

Gifts  in  fraud  of,  void,  66,  67, 

note. 
May  recover  debts    from  the 

heirs  after  partition,  575. 
Whether  discharge  by  a  — ,  must 

be  accepted  by  his  debtor, 

App.  XI,  601. 

CUSTODY— 

Of  a  minor  wife,  does  not  be- 
long to  the  husband,  is  not 
illegal,  126  note. 

CY  PRES  DOCTRINE— 
Applicable  to  wakfj  230. 
Ditto,  wakfs  for  a  good  or  chari- 
table purpose  or  for  an  object 
of  general  utility  which   has 
faUed,  878. 


DEBT— 

Acknowledgment  of,  prevents 

the  reduction  of  legacies  to 

the  disposible  third,  505. 
Acknowledgment  by  a  sick  per- 

son  in  favour  of  a  strange 

woman,  450,  510. 
I         by  a  sick  person  in  favour 

of  his  son,  511. 

—  of  debt  due  to  a  non- 
Moslem  son,  451. 

— ^  of  debt   due  to   hir  son 
who  is  a  slave,  ih. 
■    in  death-illness  of  a  debt, 
the  amount  being  anknown« 
452. 

—  of,  by  executor,  574. 

— «  difference  between  it  and 
a  gratuitous  disposition  in 
death-illness  or  contempla- 
tion of  death,  450  et  eeq. 

Payment  of,  by  executors,  577 
et  aeq, 

—  grandfathers  of  minors 
cannot  sell  the  inheritanoe 
for,  Ap.  X,  600. 

Gift  of  a— to  a  debtor,  (Hanafi 
Law)  77,  159. 

(Shiah    Law),    76,    160, 

169. 

—  to  the  debtor  valid, 
(ShsLfel  Law),  176. 

■  by  the  creditor  to  his 
debtor  equivalent  to  a  dis- 
charge or  release,  106. 

■  is  a  discharge  and  com- 
plete without  aoceptanoe, 
162. 

-^—  whether  acceptance  by  a 
debtor  is  necessary  in  a  re- 
lease by  his  creditor,  Ap.  XI, 
601. 

»-~  to  the  debtor  entitles  him 
to  recover  from  his  credi- 
tor any  mcU  pledged  for  it, 
161. 

"^■^  to  a  person  other  thaia 
the  debtor,  valid  when,  162. 

invaUd,    (Shftfel     Law), 

176. 

—  to  the  principal  debtor,  its 
affect  as  regards  him  and 
his  surety,  108. 

Gift  of  —  to  the  surety,  incom- 
plete without  acceptance, 
108. 

cannot  be  revoked  when, 

163. 
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DEBT— 

GKft  of,  or  release  from  a,  can- 
not be  snbject  to  the  option 
of  a  stipnlation,  158. 

^— >  difference  between  it  and 
a  discharge  to  the  surety, 
(Hanafi  Law),  160,  161. 

Contingent  gift  of — to  a  debtor, 
161. 

Gift  of — npon  a  condition  which 
is  immediately  fulfilled,  valid, 
162. 

Bower-debt,  see  Dower. 

DEATH-ILLNESS— 

Definition  of,  61,  et  seq.,  446. 
^-—  the  Allahabad  High  Court, 
64. 

—  Hanafi  Law,  %b. 
Period  of,  62. 

Malady  of  long  oontinoance, 
meaning  of,  ih. 

What  is  considered  a,  (Hanafi 
Law),  ib. 

(Shafel  Law),  586. 

Capacity  of  a  person  in — to 
make  a  will,  444,  et  8eq* 

A  person  in — cannot  dispose  by 
will  more  than  a  third,  (Shiifel 
Law),  585. 

Effect  of  a  beqnest  made  in  a— 
(Shafel  Law),  586. 

Wdkf  beyond  a  third  by  a  per- 
son in — invalid  without  the 
consent  of  the  heirs,  292. 

WcJcf  in — valid  to  a  third  with- 
out the  consent  of  the  heirs, 
840,  362. 

—  by  an  insolvent  in,  841. 
Wakf  in—in  favonrjof  heirs,  321. 
— »  on  a  child  and  his  chil- 
dren in  perpetuity,  520, 

Acknowledgment  of  debts  in 
favour  of  a  Btran£^  woman, 
610. 

of  a  son,  611. 

Gifts  in— «e6  gifts. 

DEFENDANT- 

A  person  may  be  appointed  de- 
fendant by  the  Kasi  in  a  suit 
against  a  deceased  person's 
estate  when  the  executor  is 
absent,  661. 

DISPOSITION— 

Of  property,  by  a  Mahom- 
medan,  governed  by  Ma- 
hommedan  Law,  3. 
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DISPOSITION— 

Of  property  by  way  of  gift,  87. 

Testamentary  power  of,  re- 
stricted to  a  third,  ih. 

Of  property,  two  kinds  of,  88. 

Hade  in  death -illness,  treated 
as  testamentary,  ih. 

Inter  vivos,  legal,  although  a 
larger  share  be  g^ven  thereby 
to  one  heir  than  to  another, 
45. 

Conditions  necessary  for  the 
validity  of  any,  47,  48. 

DISTEIBUTION— 

According  to  FarAiz'Ullah,  301. 

Per  stirpes  in  a  toakf,  314,  398. 

Of  the  income  of  a  waJcf  for  the 
poor  kindred  of  a  person,— 
rules  relating  to  —  in  the 
Alamgiri,  307. 

^—  of  produce  when  the 
proportions  in  which  males 
and  females  are  to  take  are 
not  mentioned,  317. 

DONEE— 
See  Gifts. 

DONOR— 
See  Gifts. 

DOWEB— 

Gift  of,  by  the  mother  to  her 
infant  child,  valid  when,  124, 
164. 

Gift  by  a  woman,  163  et  seq. 

Gift  of — obtained  by  force  or 
fraud,  invalid,  164. 

Gift  of — in  exchange  for  some- 
thing else,  ih. 

Gift  of —by  a  woman  in  labour 
to  her  husband  invalid  if  the 
woman  dies  during  the  nifcu 
162. 

—  in  lieu  of  dower-debt  in 
death- illness  not  governed  by 
the  ICahommedan  Law  re* 
lating  to  gifts,  65. 

Gift  of — by  a  woman  to  her  de- 
ceased husband's  estate,  164. 

Giftcrf — on  certain  conditions, 
165. 

Gift  of — in  death-illness,  ib. 

ENDOWMENT— 
See  Wakf. 
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BMANCIPATION— 

A  sIato  may  be  emanoipated 
hj  a  nrasUmin  while  liv- 
ing, 609. 

ESCHEAT— 

None  to  the  Bait-nl-m41  or 
public  treasury  proper,  App. 
VI,  598. 

None  to  the  Bait-nl-mH  or 
pnblio  treasury,  according  to 
the  Shiahs,  11. 

To  tho  spiritual  Imam,  ib. 

To  the  spiritual  Imam's  repre- 
sentative, the  Majtahid,  ib. 

ESTATES— 

Limited  estates  reoognixed  by 
the  Shiah  Law,  130. 

Estate  for  life,  al'Umra,  %b. 

In  a  grant  to  A  and  his  chil- 
dren generally  or  to  his  chil- 
dren's ohildi^n,  the  terms 
*'  generation  after  generation, 
Hne  after  line,"  are  words  of 
desoriptioii  not  of  limitation, 
167. 

A  grant  to  A  and  his  children 
generally  or  to  his  children 
"  generation  after  generation, 
line  after  line  "  conveys  a  fee 
simple,  i&. 

A  grant  to  A  and  "  his  snooes- 
sors,"  under  the  Shiah  Law 
passes  only  a  Uf  e  estate  to 
A,  ib. 

A  gprant  to  A  for  life  valid.  A 
g^rant  to  A  for  life  with  re- 
mainder to  another  in  easse 
valid,  (Shiah  Law)  ib, 

A  heritable  estate  burdened 
with  a  trust  may  be  alienat- 
ed subject  to  the  trust, 
S50. 

BTIDENOB— 

When  there  is  a  dispute  as  to 
the  delivery  of  a  gift  burden 
of  proof  is  upon  which  party, 
(under  the  Shiah  Law),  172. 

Admissible  to  explain  the  mean- 
ing of  words  in  a  wdkff  288. 

Of  reputation  may  estaUish  a 
wakff  398  et  aeq, 

May  be  given  to  prove  the 
house  in  which  the  w&kif 
resided  when  a  wakf  is  for 
his  neighbours  who  are  not 
known,  836. 


EVIDBNCE— 

A  clause  in  the  wakfnamah  re- 
lating to  delivery  of  seisin  not 
conclusive  proof  of  the  fact, 
(M&liki  Law),  405. 

BWAZ— 

Two  kinds  of,  149. 
(Subsequent  to  the  gift)  its  con- 
ditions, 149-160  note. 

—  nature  of  the  transaction, 
161. 

Stipulated  for  in  the  gift,  effect 

of,  when  partial  or  given  by 

a  stranger,  152. 
For  a  gift  whidi  the  donor  has 

no  power  to  make,  153. 
Acceptance  of ,  by  a  donor,  a 

bar  to  the  revocation  of  the 

gift,  147. 
— —  illustrations  of,  154,  155. 
For  a  cpft  may  not  be  revoked 

except    when    given    by     a 

stranger,  154. 
may   be   revoked  by  the  donee 

when,  155. 

BXBCUTOBr- 

Definition  of,  549. 

Also  the  personal  representa- 
tive of  the  testator,  549. 

Three  kinds  of,  649. 

Appointment  of,  may  be  g^e- 
xal  or  special,  543. 

—  how  made,  561,  552. 
^—  sufficient    for,      (Sh&fei 

Law),  593. 
— —  complete^    upon  aooept- 

ance,  549. 
^— -  may  be  made  in  favour 

of  whom,  543  et  teq. 

(Sh&feT  Law),  592. 

May   be  appointed  for  every 

person  over  whom  the  patria 

potestaa     of     the     Mahom- 

medan  Law  can  be  exercised, 

579. 
Hay  be  appointed,  when  the 

father  is  wasting  the  estate 

of  his  infant  child,  561. 
^-^-    in  the    lifetime  of  the 

grandfather,    (Hanafi  Law], 

579. 
May  not  be  appointed  in  the 

lifetime  of  the  grandfather, 

(Shiah  Law),  679.1 
May  appoint  trustee,  when,  245, 

251,  253. 
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EXECUTOE— 

Office  of,  aoceptance  of  the, 
bow  made,  (Hanafi  Law), 
449,  450. 

— —  (Shiah  Law),  651. 

•— *  cannot  be  renounced  after 
acceptance,  550. 

QualificationB  requisite  in  an, 
(Sbiab  Law),  648. 

The  grandfather,  when  a  per- 
son dies  leaving  a  father  and 
minor  ohildren,  App.  X, 
600. 

Blare  of  another  cannot  be, 
without  the  consent  of  his 
master,  648. 

An  alien  infidel  cannot  be, 
645  et  aeq. 

When  none  appointed,  who  may 
administer,  674. 

When  one  of  the  executors  is  a 
minor,  644. 

Position  of,  appointed  hj  the 
Kazi,  252. 

Difference  between  the  position 
of  an  executor  under  the 
English  Law  and  that  of  the 
wcLsi  or  executor  under  the 
Mahommedan  Law,  649, 
note  2. 

For  special  purposes,  (Hanafi 
Law),  557,  580. 

Cannot  appoint  by  will  an  exe- 
cutor to  the  original  testator, 
(Shifel  Law),  593. 

The  executor  of  an,  the  execu- 
tor and  representative  of  the 
original  testator,  (Hanafi 
Law),  681. 

—  when,  (Shiah  Law),  %b. 
When  one    executor    appoints 

his  co-executor  his  own  exe- 
cutor, the  latter  may  act 
singly,  657. 

A  derivative,  position  of,  252. 

^—  powers  of,  668. 

One  of  two  executors,  may  not 
act  alone,  excepting  under 
special  circumstances,  552- 
655,  562-564. 

'  may  not  act  alone  when 
both  have  been  appointed  by 
the  Kazi,  55i. 

may  act  alone  when  his 
co-executor  is  absent  in  a 
distant  town,  656. 

—  may  not  act  aJone,  (ShAfel 
Law),  594. 


EXECUTOR— 

-^—  on  the  death  of,  the  Kazi 
must  appoint  another  in  his 
place,  663. 

The  powers  of  executors  ap- 
pointed in  general  terms  or 
jointly,  (Shiah  Law),  656. 

Effect  of  the  ratification  of  a 
co-executor,  654. 

Effect  of  a  direction  that  the 
executor  should  consult  ano- 
ther, 669. 

When  an  executor  may  entrust 
the  testator's  estate  to  his 
own  executor,  (Shiah  Law), 
660. 

Powers  of,  when  absolute,  664. 

—  when  all  the  heirs  are 
minors,  664. 

—  when  some  of  the  heirs 
are  adults  and  absent,  565. 

The  powers  of,  to  pledge  the 

property  of  an  infant,  App. 

XII,  601. 
Appointed  by  the  mother   or 

other    relative,  his  powers, 

666,  676. 
Partition  by,  among  heirs  in  the 

absence  of  legatees,  unlawful, 

665. 

—  among  heirs  when  they 
are  all  minors,  unlawful, 
666. 

Sale  by,  of  testator's  property 
lawful,  when,  667—669. 

—  of  orphan's  property  to 
himself  or  his  own  to  the 
orphan,  669  note. 

<-^—  of  the  infant's  goods, 
effect  of,  671. 

—  when  there  are  no  debts 
or  legates,  572. 

— -  — —  debts  and  leg^acies, 

678. 
■  for    payment    of    debts 

when  lawful,  App.  X,  600. 
May  allow  oustomaiy  credit  on 

a  sale  of  goods,  571. 
Cannot  trade  on  his  own  ac- 
count with  the  goods  of  an 

infant,  570. 
Hay  let  out  infant's  property, 

when,  571. 
May  not  mortgage  without  the 

leave  of  the  Kazi,  571. 
May  sell  or  pledge  chattels  for 

the  muntenanoe  of  infants, 

571. 
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EXBOUTOE— 

Payment  of  debta  by,  677  et  seq. 

Mnst  not  spend  at  the  testa- 
tor's funeral  more  than  is 
customary,  571. 

Cannot  enter  into  a  contract  of 
marrifi^e  on  behalf  of  a  minor, 
(ShafeTi  Law),  593. 

Cannot  borrow  from  fnnds  in 
his  hands  belonging  to  an 
infant,  573. 

Cannot  take  anything  beyond 
his  fixed  allowance,  573. 

Can  repay  himself  any  ezpexise 
incurred  on  behalf  of  the  in- 
fant or  estate,  577. 

Cannot  bind  the  testator's 
estate  by  the  acknowledg- 
ment of  a  debt  or  the  right 
to  a  share  in  it,  574. 

Liable  for  a  debt  contracted  on 
behalf  of  a  minor  without  ne- 
cessity, 567. 

-«—  for  payment  of  debts  with- 
out stdfioient  proof  and  a 
judge's  order,  577,  578. 

— ^  for  loss  when  property  is 
delivered  to  an  infant  and 
lost,  571. 

—  for  loss  arising  out  of  a 
sale  or  purchase  on  behalf  of 
an  infant,  571. 

—  for  loss  or  destruction  of 
the  testator's  property,  when, 
(Shlah  Law),  578. 

A  gratuitous,  cannot  be  com- 
pelled to  administer  the  estate 
of  the  testator,  573. 

Trustee  or  mutwalli  of  a  waJcf, 
when,  251,  253,  273. 

GuardiaJi  of  an  infant,  when, 
575. 

^^—  grandchildren,  when,  %b. 

The  Kazi  may  appoint  an  ad- 
ministrator when  the  execu- 
tor is  absent,  561. 

A  Zimmi,  may  be  remoyed,  545 
et  seq. 

An  executor  unfit  to  discharge 
his  duties  should  be  removed, 
547,  551. 

An  insane  or  dishonest,  should 
be  removed,  558. 

May  be  removed,  without  his 
knowledge  or  consent,  552. 

Must  be  rem.oved  for  notorious 
bad  conduct^  ShiLfel  Law, 
593. 


EXECUTOR  — 

A  minor,  may  be  removed  by 

the  Kazi,  544. 
Difference  between  the  acts  of 

a  minor  executor  and  those 

of  a   non-Moslem    or   slave 

executor. 

EXCHANGE— 

Condition  of,  in  wakf,  344. 

FEE  SIMPLE— 

What  words  will  create  an 
estate  in,  132. 

FIDUCIARY    RELATIONSHIP— 
The  doctrines  of  the  English 
Courts  of  Equity  applicable 
to  cases  of,  56. 

FOSTERAGE— 

Relationship  arising  out  of,  no 
bar  to  the  revocation  of  the 
gift,  144,  noU  145. 

GIFT— 

Definition  of,  88. 

—  in  the  Transfer  of  Pro- 
perty Act,  note,  38. 

•^— (Hanafi  Law),  46. 
— ^  (Maliki  Law),  ib. 

(Shiah  Law)  ib.,  168. 

(Shafel  Law),  175. 

Of  two  kinds,  38,  149,  note. 
Distinction  between  Hiba  (or 
grift)  and  wakf,  38. 

—  Hiba  and  ariat  or  com- 
modum,  38  et  seq, 

-^—  a  gift  which  is  fdsid  and  a 
gift  which  is  ghair  fnukatn* 
mullf  101. 

—  a  conditional  gift  and  a 
gift  with  a  condition,  128, 
158. 

Examples  of  contingent  gifts, 

169. 
Sadkah,  meaning  of,  47. 
Gratuitous,  meaning  of,  (Shiah 

Law),  173. 
Indefinite  words  of,    must   be 

limited  by  the  purpose  of  the 

gift,  121  note  1. 
Transfer  of  Property  Act  leaves 

untouched  the  provisions  of 

the  Mahommedan  Law  that 

gifts  may  be  made  verbally 

or  in  writing,  46, 110. 
Constitution  of  —  no  formality 

nor  special  publicity  neoos- 

sary  for,  110. 


OEVEBAL  nn)EZ* 


617 


GIFT— 

GoDstitntion  of,  what  words  are 
snffioient  for,  89  et  seq. 

i_  (Shiah  Law),  129,  169. 

(ShAfel  Law),  175. 

Beqnisitea  for  the  yalidiby  of, 
46,  111. 

(Shiah  Law),  106, 169. 

(ShAfel  Law),  175. 

Beisin  necessary  for  the  vali- 
ditjof,  (Hanafi  Law),  111  et 
9eq. 

Inoperatiye  without  actoal  or 
constmctiye  seisin  or  ikbae, 
112. 

Beisin  how  to  be  effected,  116- 
120. 

Delivery  of  — ,  seisin  when  ne- 
cessary, 113,  114. 

Authority  to  take  jxrasession 
sufficient  to  complete,  87. 

Ability  of  donee  to  take  pos- 
session sufficient  to  validate 
a  gift,  when,  113, 114. 

Delivery  of  possession  unneces- 
sary  when  donee  already  in 
I>086ession  of  the  subject 
matter  of,  121. 

(Shiah  Law),  170. 

Possession  of  the  donee  must 
be  with  the  consent  of  the 
donor,  (Hanafi  Law),  114, 
116. 

~-(8hiahLaw),170. 

Donee  entitled  to  possession  of, 
when,  121,  note  1. 

Invalid,  validated  by  i>o88e8- 
sion,  101. 

When  the  character  of  the 
possession  is  changed,  the 
gift  will  be  valid  although  it 
remains  in  the  possession  of 
the  donor,  113. 

Complete  ^t>m  the  time  of 
seisin,  (Shiah  Law),  172. 

Conditions  relating  to  the  donor, 
47. 

^~—  that  the  donor  should  not 
be  an  infant  48. 

■  a  lunatio  or  non  eompOB 
merUiSf  49,  51. 

■  so  drunk  as  to  lose  his 
reason  and  understanding, 
60. 

—  be  free,  52. 

— ^  that  the  donor  has  not 
made  the  fpit  through  com- 
pulsion, 53,  et  $eq. 


GIFT— 

Condition  that  the  donor  should 
be  owner  of  the  subject  of  the 
gift,  56. 

By  an  insolvent  or  in  fraud  of 
creditors,  void,  56. 

By  a  married  woman,  valid,  67. 

Shiah  Law  relating  to  -—  sum- 
mary of,  167-174. 

The  Shiah  and  Hanafi  schools 
with  respect  to,  the  principle 
features  of  difference  beween, 
167, 168. 

Examples  of  valid  and  invalid 
gifts,  128, 129. 

Umra  or  life-gpiunts,  effect  of 
of,  (Hanafi  Law),  129. 

Mere  grant  of  the  usufruct  in 
a  thing,  effect  of,  %b» 

Limited  estates  recognised  by 
the  Shiah  Law,  130. 

No  special  words  for  creating 
al'umr<iy  (u-evkna  or  av" 
nikbaj  ib, 

A  grant  of  avkna  in  general 
terms  does  not  empower  the 
grantee  to  transfer  his  rights 
to  another,  131, 132. 

A  grant  of  the  usufruct  does 
not  terminate  with  the  sale 
of  the  property,  131,  also 
note. 

A  grant  of  the  usufruct  may 
be  revoked  at  the  will  of  the 
grantor,  when,  137. 

A  grant  to  a  person  and  **  his 
successor"  conveys  a  life- 
estate  only,  131. 

Grant  for  a  fixed  period  deter- 
mined only  by  the  expiration 
of  the  period,  ih, 

Ghrant  to  A  and  his  heirs  gen- 
eration after  generation  or 
to  A  and  his  descendants 
conveys  an  absolute  estate, 
132  et  seq. 

Gift  of  land  subject  to  a  condi- 
tion that  donee  should  g^ve 
the  produce  thereof  to  the 
donor  for  his  support — effect 
of,  135. 

Gift  of  the  corpus  with  reserva- 
tion of  a  life-interest  in  the 
property,  valid,  ib. 

Gift  of  a  thing  lost  "  when  re- 
covered "  invalid,  137. 

€Kft  with  an  option  to  the 
donee,  137. 
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GIFT— 

Qift    with    an    option  to  tlie 

donor,  187. 
Gift  not  Yoid  by  reason  of  an 

invalid     condition,    (Hanafi 

Law),  ib. 
What  may  be  the  Bnbject  of, 

06  et  seq. 

—  (Hanafi  Law),  77. 
(Shafel  Law),  176. 

Of  the  whole  or  part  of  one*s 

property,  yalid,  87. 
Of  a  larger    share  to  an  heir, 

lawful,  (Alamgiri),  45. 
Goyernment  Secnrities  may  bo 

given,  68. 
Malikana  rights    may  be  the 

subject  matter  of,  ib. 
Property  in  the  ooonpation  of 

tenants  may  be,  68,  71,  et 

seq. 
Lands    in    the  possession  of  a 

mortgagee  cannot  be  the  snb- 

ject  of,   (Mahomedan  Law), 

69. 
Of  Mushaa  (Hanafi  Law),  78, 79. 

(Shafel  Law),  78. 

(Shiah  Law),  78, 105,  167, 

170. 
*—  possession  validates  82, 86, 

87. 
— -  in  a  thing  incapable  of 

partition  valid,  when,  (Hanafi 

Law),  79. 
-»—  in    a    thing    capable  of 

partition,      invalid     without 

partition,  (Hanafi  Law),  79. 
Of   partible    mushaA,   valid    if 

division  effected  by  the  donor, 

101,  102. 
Rendered  valid  by  means    of 

the  doctrine  of  tahlil,  108. 

—  illustrations  of  the  doc- 
trine of  tahitl  103,  et  geq. 

Of  mttshghulf  unlawful,  83. 

Of  aUgil,  lawful,  ib. 

Of  a  thing  void  if  right  be 
established  in  part  thereof, 
84. 

Of  a  share  in  the  profits  by  one 
person  to  another,  unlaw- 
ful, ib. 

Of  definite  share  in  zemindaris 
paying  revenue  separately, 
doctrine  of  mushad  not  appli- 
cable to,  89,  90,  91. 

Of  property  jointly  to  two 
donees  with  power  to  make 


GIFT- 

partition  among  themselves 
or  to  take  possession,  94. 

Invalid,  not  void  on  account  of 
ShuyuH  (Hanafi  Law),  101. 

Device  to  evade  the  operation 
of  the  principles  of  Shwyuil, 
101. 

Of  a  moiety  of  a  house,  how 
validly  made,  102. 

Of  one  of  two  things  of  equal 
weight  and  purity,  ib, 

^^  with  a  right  of  election, 
election  must  be  made  by  the 
donee,  ib. 

Of  immovable  property  when 
made  in  writing,  subject  to 
the  Stamp  and  Bogistration 
Acts,  110. 

Of  immovable  property,  formal 
entry  or  actual  physical 
taking  of  possession  unnoes- 
sary,  when,  120. 

May  be  made  to  any  person 
in  existence,  66. 

To  a  child  en  ventre  ea  mere 
invalid,  when,  ib. 

To  a  child  by  a  parent  lawful, 
when,  126. 

^—  at  circumcision,  ib. 

To  a  minor  by  father  or  grand- 
father vaUd,  (Shiah  Law),  170. 

To  a  child  by  a  stranger,  acoept- 
anoe  unnecessary,  when,  122, 
170. 

To  minors,  seisin  necessary  for 
its  completion,  (Shiah  Law), 
168. 

Of  alms  to  a  minor  son  by  hia 
father,  seisin  unneoessary, 
when,  122. 

Of  alms  to  a  pauper,  seisin  un- 
necessary when,  ib. 

To  an  infant  by  a  stranger, 
seisin  may  be  taken  by 
whom,  123, 124, 125. 

When  may  an  infant  himself 
take  possession  of  a  gift  to 
himself,  128,  126. 

To  a  minor  son  by  his  parent,  ac- 
ceptance unneoessary,  when, 
122. 

Of  a  child's  property  invalid 
even  for  a  consideration,  127. 

For  a  fixed  consideration  law- 
ful, (Sh&fel  Law),  177. 

For  an  unfixed  consideration 
void,  (Sh&fel  Law),  ib. 
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GIFT— 

Of  a  father  to  bis  son  of  his 
share  of  partnership  assets, 
valid  when,  128. 

Of  debts,  see  debts. 

Of  dower,  see  dower. 

In  the  wa7  of  God,  see  Sadkah. 

The  thing  in  which  a  present 
is  delivered,  is  considered 
part  of  the  present,  (Shaf e'i 
Law),  177. 

Of  property  among  children  in 
eqnal  shares  without  distinc- 
tion of  sex,  lawfol,  (Sh&fe'i 
Law),  176. 

When  the  donor  or  donee  dies 
before  completion  of,  who  is 
entitled  to  it,  (Sh&f  et  Law),  ih. 

To  a  minor,  of  a  honse  contain- 
ing effects  of  the  father,  124. 

Deed  of,  to  an  infant  by  his 
adopted  mother  during  the 
lifetime  of  his  father,  valid, 
125. 

To  an  orphan,  who  may  take 
possession  on  his  behalf,  123. 

To  an  infant  wife,  who  entitled 
to  possession,  123,  124. 

To  wife,  husband  entitled  to 
seisin  when,  126. 

To  a  person,  non  compos  mentis, 
who  entitled  to  possession,  ih. 

To  a  lattk  or  foundling,  who 
entitled  to  possession,  ib. 

In  jahdz  to  a  bride,  taken  to  the 
house  of  the  husband,  124. 

Presents  to  a  bride,  127. 

When  a  house  is  once  g^ven  to 
an  infant,  and  the  donor  pur- 
chases another  house  with 
the  proceeds  thereof,  the 
latter  is  the  property  of  the 
minor,  (Kaad  Khan),  127. 

Jointly  to  two  donees,  one  of 
whom  is  a  minor,  95  et  seq. 

To  two  persons  one  of  whom  is 
an  infant,  (Hanafi  Law),  99. 

To  one  child,  in  exclusion  of 
the  others  legal  but  sinful, 
168. 

To  one  or  more  children  in  pre- 
ference to  the  others  by 
father,  lawful,  170. 

To  A  for  life  with  remainder 
to  an  unborn  person,  under 
the  Hanafi  Law  A  takes  abso- 
lutely ;  under  the  Shiah  Law 
A  tfJces  only  a  Ufe-interest 


GIFT— 

reversion  being  in  the  donor 

or  his  heirs,  66. 
To  A  without  words  of  limita* 

tion,  A  takes  absolutely,  ih. 
Life-grants  (Shiah,  ShAfel,  and 

MaUki  Law),  165. 

■      (Hanafi  Law),  ih. 
By  way  of  rukha  invalid  ac- 
cording to  all  schools,  ih. 
In  death-illness,  valid  to  a  third 

if  donee  obtains  possession 

before    the    death    of    the 

donor,  65. 
Of  the  sick,  valid  to  a  third, 

(Hanafi  Law),  64. 
In  death-illuess  (Hanafi  Law), 

61  et  seq, 

—  valid  to  a  third  (Indian 
Oourts),  60. 

—  inmlid  (Mclliki  Law),  68. 
^—  (marz-ul-maut)  valid  when 

(Shiah  Law),  58, 60,  174. 
Of  entire  property  by  a  person 

in    death-iUness,   valid  only 

if  the  donor  dies  after  the 

lapse  of  a  year,  65. 
By  a  woman  in  labour,  valid 

only  to  a  third  unless  she 

recovers,  12. 
By  a  sick  person  in  favour  of  a 

strange  woman,  519. 

—  of  his  son,  511. 

Of  a  chose  in  action,  see  chofle 

in  action. 
Bevocation,  see  revocation. 

GUABDIANS— 

De  jure  and  de  faetOf  125. 

Difference  between  guardian  or 
vxisi  appointed  by  the  Kazi 
and  the  father,  App.  XIII, 
603. 

HEIRS— 

Bequests  to,  see  bequest. 
Wakf  on,  see  wakf  and  settle- 
ment. 

HIBA— 

Hiba-ba-shart-ul-ewaz  or  gift 
with  a  condition  of  exchange, 
149, 152,  156. 

—  as  regards  the  short  (con- 
dition) a  gift,  as  regards  the 
effect  a  sale,  156. 

-»—  the  effect  of  shart  attach- 
ed to  a  g^t,  157. 

— —  the  difference  between  it 
and  a  conditional  gift,  158. 
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HIBA— 

Hiba-ba-Bhart-nl-ewaz  or  gift 
and  release  do  not  admit  of 
the  option  of  a  stipulation, 
158. 

•^—  examples  of  oontig^nt 
gifts,  159. 

Hiba-bil-ewaz  not  revooablOi 
140. 

—  a  sale  in  all  its  legal  inci- 
dents, 155. 

HUBS— 

Definition  of,  130. 

IKEAH- 

To  aroid  a  contract  not  con- 
fined to  actual  duress  or 
restraint  or  eren  threats,  ex- 
tends to  all  oases  where  party 
is  deprived  of  his  free  will, 
65. 

Doctrine  of,  explained,  63,  54, 
66. 

IM&^IAS      OB      ASN&      ASH- 
NABYAS,  12. 

imAmat— 

Doctrine  of,  6. 

Distinctive  features  of  differ- 
ence between  the  Sunnis  and 
Shiahs,  ib, 

INT  ANTS— Hm  Minors. 

INHEBITANOE— 

Uncles  exclude  nephews,  when, 
46. 

Females  take  smaller  shares 
than  sons,  ib. 

The  children  of  a  daughter  ex- 
cluded from  the  inheritance 
in  preference  to  brother's 
sons,  ib. 

Where  ground  is  appropriated 
for  the  erection  of  a  mosque, 
it  cannot  be  inherited  hj  any 
person,  242. 

A  synagogue  built  by  a  Jew 
descends  to  his  heirs  on  his 
death,  608. 

A  church  built  by  a  Christian 
goes  to  hia  heirs  on  his 
death,  ib, 

INFIDEL— 

Cannot  make  a  vudkf  for  a 
mosque,  M&liki  Law,  896. 

INNS— 

.  See  Caravanserai. 


INVESTMENT— 

Alteration   of,  wdkf  property^ 

280,281. 
The  proceeds  of  wdkf  property 

may  be  invested  in  dirhema 

and  dinars,  282. 
Proceeds  of  toakf  proi)erty  may 

be  invested  in  Government 

securities,  ib. 
Wakf  property  may  be  sold  and 

proceeds  invested  in    other 

property  with  the  sanction 

of  the  Kasd,  283. 

JEW— 

A  —  may  will  his  house  for 
religious  purposes,  608. 

JUBISPBUDENOB— 

Islamic,  its  position,  4. 
Islamic,  founded  on  the  Koran 
not  sayings  of  the  Prophet, 

Islamic,  compared  with  other 
Systems  of  Jurisprudence,  ib, 
Suni,  elements  of,  9. 

JUBISTS— 

Sunni  Jurists  — ,  classification 
of  into  7  classes  by  D'Ohsson, 
note  III,  86. 

EAZI— 

Duties  of,  when  there  is  a  con* 
flict  of  opinion  and  no  written 
law  to  guide  him,  37. 

May  remove  a  trustee  who  is  a 
slave  or  a  zimmi,  247. 

May  remove  a  trustee  for  breach 
of  trust,  248. 

May  api>oint  a  substitute,  when 

.  the  trustee  is  under  a  tem- 
porary disqualification,  247, 
250. 

Sanction  of,  necessary  for  the 
appointment  of  trustee,  when, 
262,  274. 

—  necessary  to  enable  a 
trustee  to  retire  from  his 
office,  249. 

May  appoint  trustee  when,  254. 

May  appoint  an  outsider  trus- 
tee, although  the  members 
of  the  wakiFs  family  be 
Uving,  256, 268. 

May  appoint  a  successor  to  a 
deceased  trustee,  when,  260. 

May  appoint  a  co-trustee,  when 
benefioial,  283. 
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KAZI— 

May  authorize  a  longer  lease 
than  that  provided  for  bj  the 
wakif ,  264,  270,  277. 

May  sanction  the  mortg^age  of 
wdkf  property  or  a  charge  on 
it,  268. 

May  sanction  a  debt  for  the 
repairs  of  iraJt/ property,  276. 

Has  power  to  fix  and  increase 
the  allowances  of  the  tmstee 
and  other  servants  of  the 
wakf,  266. 

Cannot  be  deprived  of  his  power 
of  interference  in  the  man- 
agement of  a  wakf,  281. 

Hanafi,  cannot  deliver  decrees 
according  to  the  Sh&fel  and 
MAUki  Laws,  App.  II,  596. 

LAW— 

Lex  loci,  none  in  India,  2. 

in  India,  chiefly  personal,  xb. 

Personal  restricted  to  Mahom- 
medans  and  Hindus,  2,  3. 

Of  Mussulmans  relating  to  in- 
heritance and  disposition  of 
property  preserved  by  the 
Legislature,  1. 

Mahommedan,  applicable  to 
other  matters  besides  inherit- 
ance, marriage  and  caste,  3. 

Mahommedan  Law  founded 
essentially  on  the  Koran,  8. 

LAND— 

Dedicated  for  a  pious  purpose, 

may  be  sold,  when,  839. 
Dedicated  for  a  cemetery,  may 

be  sold,  when,  839. 

LAPSE— 

The  death  of  a  legatee  causes 
the  legacy  to  lapse  under  the 
Hanafi  Law,  not  under  the 
Shiah  Law,  App.  Y,  698. 

LEASES— 

The  mutwalli  or  trustee  may 

gprant  a  lease  of  land  for  three 

years,  270. 
— ^  of  a  house  for  not  more 

than  one  year,  269. 
The  judge  may  authorise  the 

grant  of  a  lease  for  a  term 

exceeding  three  years,  270. 
The  mutwalli  must  reserve  the 

proper  customary  rent,  270. 

79 


LEASE- 

Granted  by  mutwalli  not  can- 
celled by  his  death,  270. 

The  lessee  of  wakf  property 
may  plant  trees  or  make  erec- 
tions, 270. 

Of  wakf  property  may  not  be 
granted  to  a  relative  of  the 
mutwalli  without  reserving  a 
rent  higher  than  the  proper 
customary  rent,  272. 

lands  may  bo  granted  for 

what  period,  850. 

Neither  cestui  que  trust  nor 
trustee  can  grant  a  lease  of 
wdkf  property  for  a  long 
period,  (MAliki  Law),  409. 

LEGATEE— 

Allotment  of  the  share  of  a 
—  by  the  executor,  564, 665. 

LUNGAEKHANEH  - 
Meaning  of,  339,  note. 
Materials  of  a  — ,  may  bo  sold 
when  and  for  what   purpose, 
839. 

MALIKANA  EIGHTS— 
Moaning  of,  68,  74. 

MAJOEITY— 

Three  ages  of,  under  Act  IX  of 

1875,  48. 
The  ago  of  —  under  the  Ma- 
hommedan law,  ib, 

MAEEIAGE— 

Mahommedan  Law  to  be  ob- 
served by  the  judges  in  suits 
relating  to  marriage  and 
caste,  and  all  religious  usages, 
and  institutions,  33,  note. 

During  marriage  a  married  wo- 
man may  make  any  disposi- 
tion as  if  a  femme  sole,  58. 

No  bar  to  a  married  woman 
making  a  g^t,  57. 

Eelationship  arising  out  of  — 
no  bar  to  the  revocation  of  a 
gift,  144,  note,  145. 

Not  dependent  on  a  condition, 
167. 

MAEZ-UL-MAUT- 
Bee  Death-illness. 

MINOEITY— 
Bee  Majority. 
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MINORS— 

GiftB  to  —  when  oomplete,  122. 
-^—  poasesBion  by  guardian  de 
jure  necessaiy    for  comple- 
tion of,  (Shiah  Law),  168. 

—  when  acoeptanoe  or  poB- 
sossion  unnecessary,  122, 123, 
126. 

Presents  to  —  when  property 
of  the  — ,  126. 

Gift  of  dower-debt  to  —  when 
valid,  124. 

Deed  of  gift  to  —  by  an  adopt- 
ive mother  in  the  lifetime  of 
his  father  valid,  125. 

Gift  to  an  infant  wife,  123, 124. 

Prosontfl  to  an  infant  bride, 
when  property  of  the  bride, 
127. 

Sadkah  to  —  by  father  while 
living  in  it,  valid,  124. 

—  of  a  honse  to  —  by  the 
father  who  continues  to  reside 
therein,  is  valid  if  no  rent  is 
payable,  137. 

A  gift  by  a  father  to  his  son 
of  his  share  in  partnership 
asBots,  —  when  invalid,  138. 

Gift  of  the  property  of  —  in- 
valid even  for  a  consider- 
ation, 127. 

When  a  house  is  given  to  a 
minor  and  with  the  proceeds 
thereof  another  is  purchased 
by  the  donor,  the  latter  be- 
longs to  the  minor,  127. 

May  not  be  appointed  tmstoe, 
247,  643. 

Minor  trustee  cannot  appoint  a 
deputy  when  sole  trustee, 
217. 

May  be  removed,  544. 

Acts  of  a  minor  executor,  544, 
54G. 

MINORS— 

Capacity  of  an  infant  to  make 
a  will  (Sliiah  Law),  453. 

(MMiki  Law),  454. 

(Sh&foTi  Law),  ih. 

^—  (ilanafl  Law),  ih,  et  seq. 

Who  is  the  guardian  of  an  in- 
fant, 575. 

MORTGAGE^ 

Of  wdkf  property,  power  to 
direct  is  in  the  chief  Kazi, 
254. 


MORTGAGE— 

Of  w<ikf  property,  who  has 
entered  into  possession  li- 
able for  the  customary  rent, 
276. 
Of  wakf  laada  iUegal,  349, 
352. 

MOSQUES— 

How  the  wA1cif$  proprietary 
right  in,  abates,  232. 

Constitution  of  a  wakf  for, 
how  made  232,  et  seq. 

— «-  offering  of  prayers  suffi- 
cient for,  284. 

-^—  consignment  to  a  mutwalli 
sufficient,  234^  236. 

What  may  be  the  subject  of 
wakf 8  for,  236. 

Place  where  the  nam&z-i-id  or 
nam&z-i-janAza  is  usually 
performeid  subject  to  the 
same  rules  as  mosques,  ih. 

Wakf  of  mu8ha&  for  a,  invalid, 
218. 

The  public  do  not  acquire  any 
right  in  a  private  mosque, 
without  special  permission, 
233,  236. 

Right  of  the  Ahl-i-mahulla,  or 
people  of  the  locality  to 
enlarge  or  reconstruct  or 
improve,  237. 

Room  in  a  private  rosidonoe 
sot  apart  for  family  prayers 
not  a  Kvit/,  i6. 

When  the  purpose  of  a  irair/  fails, 
the  income  may  bo  applied 
to  kindred  objects,  239. 

When  there  are  two  or  more 
wakfs  attached  to  a  mosque, 
the  income  of  ono  may  bo 
applied  for  the  benefit  of  tho 
other,  when,  241. 

The  tvakf  oo  a  musjid  which  is 
in  ruins  and  not  needed,  may 
be  spent  on  another  musjid, 
App.  Ill,  596. 

MOSQUES  - 

A  ruined  mosque  may  be  sold 

for  what  purposes,  239. 
The   materials   of  a  mosque  or 

musjid   may  be  sold,   when, 

838,  339. 

MUFTI— 

Duties  of,  19. 
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MUJTAHIDS,  11. 
Imams,  15. 
Three  orders  of,  28. 
Position    in    jarispmdence   of 
the  first  order  of,  ih. 
'  second  order  of,  ih. 
third  order  of,  29. 

MUSTAMIN— 

May    bequeath  property  to   a 

Mnssalman  or  zimmi,  509. 
May  emancipate  his  slave,  ih. 
May  make  a  will  in  favour  of  a 
mnstamin,  610. 

MUSHAA— 

Definition  of,  Hanafi  Law,  80, 

82. 
Gift  of,  see  gift. 

mutazalAs— 

Doctrines  of  the  sohool  of,  13. 

MUTWALLI— 
See  Trustee. 

NAZIE— 

Or  supervisor  may  not  spend 
any  portion  of  the  wakf 
money,  263,  274. 

NOy  COMPOS  MENTIS-- 

Four  classes  of  persons  acoord- 

ing  to  Lord  Coke,  49. 
Who  may  take  possession  of  a 

g^t  on  behiJf  of  a  person, 

126. 
Capacity  of  a  lunatic  to  make 

a  will,  442,  443,  444. 
Will  of  an  idiot,  444. 
An  insane  person  may  not   be 

appointed  an  ezeoutor,  643. 

ORPHAN— 

Who  is  an  orphan  so  as  to  be 
entitled  to  a  share  in  a  waJcf 
for  the  orphans  of  one's 
kindred,  331. 

OUT  OF  POCKET— 

The  trustee  may  recoup  him- 
self for  necessary  expenses 
out  of  the  income  of  the 
wakf,  276. 

PARENT— 

The  power  of  father  to  pledge 
the  property  of  a  minor,  App. 
XII,  601. 


PARENT— 

A  father  may  sell  his  infant 
children's  property,  when, 
669. 

PARTITION— 

Cestui    que  trust    not   entitled 

to,  of  trust  property,  321.  * 
A  house  appropriated  for  the 

residence  of  certain  persons 

cannot  be  partitioned,  355. 
By  a  judge  of  the  testator's 

estate,  565. 
By  an  executor  among  heirs, 

666. 

PLEDGE— 

The  power  of  a  father  or  execu- 
tor to  pledge  the  property  of 
a  minor,  App.  XII,  601. 

Seisin  necessary  for,  (Hanafi 
Law),  69,  70. 

Seisin  not  necessary  for  hypo- 
thecation, (Maliki  Law),  70. 

PERPETUITY— 

Implied  by  the  mention  of  three 

generations  in  a  wakfy  294. 
Usufructuary  bequests  may  be 

made  in  perpetuity,  531. 
No    rule    against    perpetuities 

under     the      Mahommedan 

Law,  ib. 

PERSONAL  REPRESENTATIVE 
The  executor  is  also  the,  of  tho 

testator,  549. 
Bee  Executor. 

POWERS— 

Of  the  toAUf,  (Maiiki  Law),  396. 
-^■^  executor,  see  executor. 
— ^  trustee,  see  trustee. 
-^—  w&kif    see  settlor,   settle- 
ment and  wdk/, 

PRINCIPLES— 

of  construction,  289,  et  seq. 
of    construction   according   to 

Kazi  Khan  and  Radd,  299. 
of    construction   according    to 

the  Alamg^,  293,  et  seq. 

PRIVATE  JUDGMENT— 

Consecrated    by   the  Prophet, 

25. 
Opinion  of  Sh^fe'i  on,  ib, 
M&Uk  on,  ib. 
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PRIVATE  JUDGMENT— 

Opinion  of  Ibn  Uanbal,  on,  26. 

Ibn  Kholdmi,  on,  26. 

— ^  oarly  Hanafi  joriBtB,  on,  «5. 

PKOCEDUBE— 

No  special  rules  of,  for  esta- 
blishing a  tcakf  or  right  to  a 
eharo  therein  under  the  Ma- 
hommedau  Law,  416. 
Eycry  Mahomniedan  may  sue 
the  mntwalli  to  establish  his 
right  to  a  wakf  under  the 
Mahommedan  Law,  429. 
Leave  to  sue  the  trustee  of  a 

walcf,  418—429. 
Leave  to  sue  the  trustee  neces- 
sary when  the  trust   is   of  a 
public  charitable  or  religious 
purpose,  429. 
Leave  to  sue  the  trustee   un- 
necessary in  the  case  of  a 
private  trust,  430. 
When  may  one  or  more  trustees 
sue     without     joining     the 
others  in  respect  of  the  trust 
estate,  265,  431. 
Borne  of  the  trustees  or    ces- 
tui que  trust ent  may   sue  on 
behalf  of  the  others  with  the 
leave  of  the  Kazi,  431. 
When  some  of  several  trustees 
are  unwilling  to  join  in   suit 
to  recover  alleged  trust  pro- 
perty, 431. 
The  cestui  que  trust  may  sue 

^vithout  leave,  when,  431. 
The  cestui  que  trust  may  sue 
the  trustee  for  waste  or  mis- 
application of  trust  property, 
431. 
Some  of  several  mutwallis  may 
maintain  or  defend  a  suit  on 
behalf  of  the  others,  under 
the  Mahommedan  Law,  432, 
et  seq. 

PEOPERTY— 

Disposition  of,  as  between  Ma- 
hommedans,  governed  by 
Mahommedan  Law,  8. 

Disposition  of,  valid  and  effec- 
tive, only  when  the  owner 
divests  himself  in  his  life- 
time of  all  property  rights 
therein,  37. 

Whether  ancestral  or  self-ac- 
quired, right  of  owner  ab&o- 
lute  during  lifetime,  ib. 


PEOPERTY— 

No  distinction  between  ances' 
tral  and  self -acquired  under 
Mahommedan  Law,  ib, 

PEOPHET— 

Binding  efFoct  of  the  oral  pre- 
cepts of,  9. 

PBOVISO— 

Effect  of  a,  according  to  the 

Hanafis,  290. 
According  to  the  Shslf  els,  ib. 

PURCHASER— 

In  possession  of  waJcf  land  pur- 
chased from  the  mutwaUi 
liable  for  mesne  profits,  276. 

When  purchaser  of  tcakf  pro- 
perty is  entitled  to  remove 
erections  or  to  compensation 
after  the  sale  has  been  set 
aside,  353,  354. 

RATIFICATION— 

Effect  of  —  of  the  acts  of  one 
executor  by  his  co-executor, 
554. 

REPORTS— 

The  Conspicuous  Reports,  18. 

REVERSION— 

Upon    death    of  the  grantor, 

upon  determination    of    the 

period,  132. 
In  whom,  when  a  tcoJy  is  set 

aside,  354. 

REGULATION— 

Regulation  XIX  of  1810,  417. 

REVOCATION— 

Express  withdrawal  of  power  of 

revocation,  does  not  destroy 

it,  146. 
Of  gift,  abominable  but  valid, 

(Hanafi  Law),  140. 

—  must  be  made  in  appropri- 
ate terms,  (Hanafi  Law),  142. 

«  may  be  made  in  what 
terms,  (ShAfel  Law),  177. 

effect  of  the  Hanafi  Law, 

141,  142. 

-'-^  under  a  judge's  decree, 
(Hanafi  Law),  141,  142. 

—  by  mutual  consent,  (Ha- 
nafi Law),  141. 

■  without  a  judge's  decree 
or  mutual  confient,  (Haiiafi 
Law),  145. 


OENEBAL   INDEX. 


625 


EEVOCATION— 

Of  gift,  as  a  general  role  inyalid, 

(Shafet  and    Mdliki    Laws), 

139. 
invalid,   nnder  what  cir- 

cnmstances  nnder  the  Hanafi 

Law,  143,  144. 
Shiah    Law,     140,     169, 

171. 

■  by  parents  to  children, 
when  invsJid,  (Shufoi  and 
M&Iiki  Laws),  139,  176. 

(Shiah  Law),  171. 

— —  to  a  blood-relation  within 
the  prohibited  degree,  in- 
valid  (Hanafi  Law),  141, 
144. 

■  to  relations,  when  invalid 
(Shiah  Law),  171. 

lUnstrations  of  revocable  and 
irrevocable  gifts,  145, 146. 

Of  gift  of  a  debt,  invalid  (Ha- 
nafi Law),  145. 

I  a£S.nit7  or  fosterage,  no 
bar  to,  (Hanafi  Law),  145. 

'  marriage,  a  bar  to,  (Ha- 
nafi Law),  144. 

Of  gift,  acceptance  of  consider- 
ation, a  bar  to,  (Hanafi  Law), 
143,  147. 

Contract  to  sell  or  pledge  the 
subject  of  a  g^ft  docs  not 
amount  to,  (Hanafi  Law),  143. 

Power  of,  remains  even  when 
the  donor  expressly  foregoes 
it,  (Hanafi  Law),  142. 

,  lost    when    the  thing  is 
lost,  (Hanafi  Law).  146. 

An  increase  to  the  subject  of  a 
gift  when  a  bar  to,  (Hanafi 
Law),  143. 

Any  actual  improvement  to  a 
gift  is  a  bar  to,  (Hanafi  Law), 
147. 

Of  gift  of  an  undivided  portion, 
valid,  (Hanafi  Law),  147. 

^^  by  way  of  sadkah,  invalid, 
(Hanafi  Law),  146,  147. 

What  gifts  are  sadkah  and  irre- 
vocable, (Hanafi  Law),  147. 

Of  conditional  gift,  when  in- 
vaUd,  (Shiah  Law),  173. 

After,  the  increase  or  accretion 
to  a  gift  belongs  to  whom, 
(Shiah  Law),  173. 

After,  the  liability  of  the  donee 
with  respect  to  the  subject 
of  gift,  142. 


REVOCATION— 

After,  donee  not  liable  for  loss 
or  injury,  (Shiah  Law),  173. 

When  there  is  an  express  stipu- 
lation that  there  should  be 
no  consideration,  in  whom  is 
the  right  of,  (Shafe!  Law), 
177. 

If  the  consideration  is  obliga- 
tory, the  donor  may  revoke 
the  gift  upon  non-payment, 
(ShafeX  Law),  ih, 

SADKAH— 

Gifts  by  way  of,  irrevocable,  47, 
147. 

^—  (Shife!  and  Maliki  Laws), 
139. 

Irrevocable  when  complete, 
14G. 

Cannot  be  revoked  after  deli- 
very of  possession,  (Shiah 
Law),  392. 

What  gifts  are,  and  therefore 
irrevocable,  147. 

Difference  between  it  and  Hiba, 
ih. 

On  a  child  valid,  293. 

-^—  and  child  of  a  child,  294. 

On  children,  (awlAd),  295. 

On  sons,  295. 

On  a  son  and  his  children  and 
their  children  for  ever,  296. 

On  nasi  or  zureeuty  ih. 

—  illustrations  of,  ih. 

On  children  and  their  nasly  297. 

Effect  of,  on  referring  to  the 
death  of  the  maker,  298. 

Of  a  house  to  a  minor  son  by 
his  father  who  continues  to 
reside  therein  valid,  when, 
124, 137. 

Gift  to  a  poor  or  indigent  per- 
son is  aadkahf  irrevocable, 
146. 

To  two  poor  persons,  101. 

To  two  rich  people,  a  hiba  void, 
without  partition,  ih. 

For  two  persons,  290. 

SALE— 

Of  the  subject  of  a  bequest, 

revocation  under  the  Sh&fel 

and  M41iki  laws,  628. 
Of  wakf   property,    the    chief 

Kazi  may  direct  a,  254. 
Of  wakf  property,  338,  339. 
Of  wakf  property,  (Shiah  law), 

392. 
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BALE— 

Of  trai/  proportj,  (Mdliki  law), 

4<)7,  408. 
Effect  of  a,  by  the  execntor, 

of    tho   tostator'B    proix>rty, 

607-509. 
By  an  executor  to  himiclf  of 

property  belonging  to  a  minor 

heir,  5G9. 
Effect  of,  by  father  of  infant's 

projH»rty,  ih. 
In  death-illneM,  Talid  to  a  third, 

G3,  (U. 
Of  property  of  which  the  vendor 

is  oat  of  possession,  valid,  70. 
Of  the  subject  of  a  gift   after 

delivery  of  seisin  void,  (Shiah 

law),  in. 

Of  tho  subject  of  a  gift  when 
something  has  been  given  in 
exchange  for  it,  void,  (Shiah 
law),  ib. 

Of  subject  of  a  gift  valid,  if 
gift  is  illegal,  (Shiah  law)  172. 

An  inheritance  cannot  be  sold 
by  a  grandfather  for  the  pay- 
ment of  debts,  App.  X,  600. 

By  an  executor  for  the  pay- 
ment of  debts  lawful. 
App.  X,  tb. 
App.  XIII,  602. 

SEISIN— 

Under  Mahommedan  Law,  111, 

et  seq. 
How  effected,  116, 120. 
Necessary  to  the  validity  of  a 

gift,  112,  118,  114. 
— —  wakf,  (Shiah  Law),  377. 

(MaUki  Law),  405,  406. 

Its  nature,  (Shiah  Law),  877, 

889. 
YalidateB  an  imperfect  gift,  85, 

86. 
When    it    should    take    place 

(M&liki  Law),  406. 
Delivery  of,  unnecessary  when, 

118,  114,  120. 

—  power  to  take  possession 
equivalent  to,  114. 

— -  unnecessary  when  there 
is  on  the  part  of  a  father  or 
guardian  a  real  and  bond  fide 
intention  to  make  a  g^ft  to 
his  minor  son  or  ward,  113. 

—  unnecessary  when  donee 
is  already  in  possession  of 
the  subject  of  a  gift,  121. 


SEISIN— 

Of  tho  donee,  must  be  with  the 
permission  of  the  donor, 
(Hanafi  Law),  114,  116. 

(Shiah  LawX  170. 

Who  entitled  to,  a  gift  to  a 
wife,  infant,  foundling,  or- 
phan or  person  %on  compos 
mentis,  122,  126. 

Ifinor  may  take  possession  of 
a  gift,  when,  126. 

A  clause  in  the  waJefnamah  of 
the  delivery  of,  not  conclu- 
sive evidence  of  the  fact 
(Maliki  Law),  405. 

Cestui  que  trust  entitled  to,  of 
wakf  property  eithor  person* 
ally  or  through  a  trustee, 
(Maliki  Law),  408. 

Kabz-tif -kdmU  or  complete  pos- 
session, 85. 

Actual,  apparently  unnceasary 
to  complete  hiba  of  a  musha^ 
87. 

SETTLEMENT— 

Voluntary,  in  fraud  of  credi- 
tors or  made  by  a  person  in 
insolvent  circumstances,  void, 
56. 

Voluntary,  not  void  because 
made  by  a  person  in  debt,  57. 

Voluntary,  principles  applicable 
to,  ib. 

Upon  one's  self,  valid,  192. 

—  (Hanafi  Law),  198. 

invalid  (Shiah  Law),  878 

et  seq. 

(ShAfet  Law),  410. 

-^  and  the  poor,  (Shiah  Law), 
384. 

By  a  man  on  himself  and  his 
children  and  nasi,  314. 

On  a  person  and  his  children 
and  after  them  to  the  poor, 
299. 

On  children,  801,  319  et  seq. 

On  one's  children,  (Shiah  Law), 
388,  391. 

On  infants,  823. 

(Shiah  Law),  388. 

On  children,  what  becomes  of 
the  share  of  a  deceased  child 
in  the  absence  of  any  provi- 
sion in  the  wakfnamah,  317, 
818,  319. 

In  favour  of  sons  or  children, 
305. 
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SETTLEMPNT— 

On  a  child  and  his  children, 
812,  et  seq, 

-»—  a  masculino  term  inolades 
the  female,  813. 

On  children  and  their  children 
(Sh&feli  Law),  412. 

and  the  poor  816,   319, 

820,  322. 

On  sons  of  A  except  thoee  re- 
siding abroad,  804. 

-^—  to  tho  exclnsion  of  daugh- 
ters illegal,  (Miliki  Law), 
896,  397. 

In  favonr  of  consanguine  and 
uterine  brothers,  8Ul. 

On  wife  and  children,  287,  316. 

On  lineal  descendants,  815. 

On  one's  own  kindred  or  akrihaf 
823-335. 

■  akriba  does  not  include 
wife  or  widow  of  the  wakif, 
251. 

On  kindred  residing  in  a  parti- 
cular place,  333. 

On  the  orpluuis  of  one*s  kindred, 
831. 

'         who  is  an  orphan,  ih. 

Ob  the  ueaf  est  of  his  Karalbut, 
326. 

On  relations  generally,  (Bhiah 
Law),  874. 

In  favour  of  one's  poor  kindred 
and  the  poor  in  general, 
287. 

On  poor  relations,  804,  324  et 
seq. 

On  one's  poor  kindred,  (Alam- 
giri),  807. 

■  ■  who  are  poor  and  who  are 
not,  (Alamgiri),  828-829. 

(Kazi  Khan),  830. 

(Badd-ul-muhtAr),  ih. 

On  the  poor,  (Shiah  Law),  892. 

On  the  poor,  children  may  par- 
ticipate in  the  wakfj  if  they 
become  poor,  821. 

On  neighbours,  333,  et  eeq. 

(Shiah  Law),  871. 

For  dl  or  jins,  806,  828. 

For  the  people  of  one's  bait  or 
house,  805. 

On  ahly  aycilt  hashwn,  and  akab, 

807, 
On   dZ,  jinSf  aJcab,  karahatdarf 

zu-karahatj  arkdn  and  atis^^f 

828. 
For  debtors  or  travellers,  308. 


SETTLEMENT— 

For  those  who  Ckre  edleh  (pious), 

824. 
For  persons  described  by  a  par- 
ticular   relationship,    (Shiah 

Law),  371. 
For  a  class    of  persons,    and 

some  or  all  of  t^em  reject  it, 

292. 
— —  of  whom  only  one  is   in 

existence,  881. 
On  students,  may  be  made,  227. 
For  Shiahs,  (Shiah  Lawi,  371. 
For    momina  generally,  (Shiah 

Law),  ib. 
For  Moslems  generally,  (Shiah 

Law),  870. 
^— -  a   harhi  or  alien  enemy 

invaUd,  (Shiah  Law|,  869. 

—  nuudlih,  valid  (Shiah  Law), 
ib, 

— ^  an  apostate  invalid,  (ShAfeli 
Law),  410. 

—  a  person  for  a  fixed  period 
or  for  Ufo  with  an  ultimate 
trust  for  the  poor,  valid, 
(Shiah  Law),  376. 

In  favour  of  non-existing  and 
existing  objects,  (Shiah  Law), 
868. 

•—  an  unborn  child  or  non- 
existing  object,  289. 

objects,  (MAliki  Law),  396. 

— —  children  lawful,  226. 

—  a  child  en  ventre  sa  mdrCf 
(Sh&fei  Law),  410 

For  persons  between  whom  and 
the  w&kif  there  are  ties  of 
patronage,  (ShdfeY  Law),  413. 

For  two  persons  and  the  poor, 
(Sh4fui  Law),  412. 

For  a  person  incapable  of 
taking  possession  invalid, 
(ShafeTt  Law),  110. 

In  doath-iiluess  see  Death-ill- 
ness. 
SETTLOR— 

Evidence  inadmissible  to  ox- 
plain  the  settlor's  meaning, 
288. 

Where  words  are  capable  of 
two  constructions,  the  one 
most  consistent  with  the  set- 
tlor's intention  must  bo  adopt- 
ed, ib. 

The  intention  of  the,  must  bo 
scrupulously  regarded  in 
carrying  out  the  trust,  ib. 
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SETTLOR— 

May  reserve  the  profits  and 
income  of  the  wakf,  (Hanafi 
Law),  279. . 

^—  its  management  for  him- 
self, ih, 

^—  to  himself  the  right  to 
remove  the  mutwalli  or 
change  the  property  of  the 
wdkf,  273. 

Cannot  deprive  the  Kazi  of  his 
powers  of  interference  in  the 
management  of  the  wahfy  281. 

May  reserve  to  himself  the 
power  to  exchange,  280. 

to  sell,  281. 

— —  to  add  to,  or  exclude  from, 
the  number  of  the  beneficia- 
ries, tb. 

The  powers  of  the  wAkif,  396 
et  seq. 

SHIAHS  - 

Sub-sections  of,  12. 

■         difEerence  between  them, 

12. 

Establishment  of  Shiahs  in 
India,  14,  15. 

SHUYUU— 

Benders  a  gift  invalid,  not  void, 

(Hanafi  Law).  101. 
Benders  a  gift  invalid,  when, 

102. 
Device  to  evade  the  operation 

of  the  principle  of,   (Hanafi 

Law),  101. 

SLAVE— 

Capacity  of  a,  to  make  a  will, 

442. 
May  be  appointed  trustee,  247. 
May    be    appointed     executor 

when,  548. 

sovereign- 
No    right    to    waJcf    property, 
(M&liki  Law),  409. 

SUITS— 

See  Procedure. 

SUKNA— 

Under  a  grant  of,  in  general 
terms,  the  grantee  cannot 
transfer  his  rights,  131, 132. 

SUNNIS— 

Divided  into  4  schools,  5. 
—  chief  differences  between 
them,  15. 


SUNNIS— 

Doctrine  of,  based  upon  tradi- 
tion, 9. 

SUPERVISOR  OR  NAZIR— 

Has  no  power  to  spend  any 
portion  of  the  wakf  money, 
274. 

SURETY— 
See  Debt. 

TAHLIL— 

The  doctrine  of,  103, 104, 105. 

TESTATOR  - 

Capacity  of,  442, 

Must  possess  a  disposing  mind, 

AAA 

See  WiU. 

TENANCY - 

In  common  in  wakf,  291. 

TERMS— 

Ismailyas,  12. 

TOWLIUT— 

Law  relating  to,  see  Trustee. 

TRUSTEE— 

Wikif  or  settlor  himself,  when, 
245. 

Executor,  when,  253. 

(Kazi  Khan),  273. 

Appointment  of,  does  not  oeaso 
on  the  death  of  the  wakif 
when  no  time  is  mentioned  as 
to  its  duration,  251. 

■  contrary  to  the  terms  of 
the  wdkfoT  the  conditions  laid 
down  by  the  w&kif,  is  inva- 
Ud,  261. 

*— —  sanction  of  the  judge 
necessary  for,  when  appoint- 
ment made  by  beneficiaries, 
(Kazi  Khan),  274. 

—  the  right  of,  in  whom, 
251  et  seq, 

primarily,  with  the  w&kif , 

245,  251. 

Who  may  appoint,  when  the 
wftkif  has  made  no  appoint- 
ment, 245,  251,  254^ 

when  the  power  of  ap- 
pointment is  given  to  the 
children  of  the  w&kif,  some 
of  whom  are  minors,  253. 

where  there  are  no  rules 

laid  down  for  succession  to 
the  office  of,  t&. 
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TRUSTEE— 

Last  tmstee  or  matwalli  may 
appoint  his  snccessor,  when, 
254. 

—  (Kazi  Khan),  260, 275, 276. 

—  a  snbstitate  when  tem- 
porarily disqualified,  250. 

^—  when  his  powers  are 
genera],  257,  et  seq. 

—  may  appoint  an  agent,  258. 
Who  may  appoint  the  muezzin 

and  imam  to  a  mosque,  262. 
Qualifications  for  office  of,  must 

be  major  and  possessed  of 

understanding,  247. 
^•^^  freedom    and    Islam    not 

necessary  for,  ih. 
Qualifications    and  duties    of, 

(ShMel  Law),  414. 
Who  may  be  appointed,  246. 

—  women  may  be,  when,  ih. 

'  a  w&kif  may  appoint  him- 
self or  any  other  person,  251. 

—  when  a  class  is  specified, 
the  person  answering  to  the 
description,  ib, 

— •  preference  must  be  given 
to  the  members  of  the  w4kif  s 
family  over  strangers  for  the 
office  of,  256.  261. 

A  stranger  may  bo  appointed, 
when,  256,  257. 

Which  of  a  class  may  be  ap- 
pointed, where  intelligence 
and  excellence  are  required, 
262,  263. 

Removal  of,  breach  of  trust, 
misfeasance  and  the  "  like 
causes  "  may  require  the,  245, 
246,  248,  264. 

—  by  the  wAkif,  only  when 
he  has  reserved  the  right  to 
do  so,  260, 

Must  observe  the  conditions  in 
the  wakfnamah,  240. 

'  keep  a  clear  distinct  ac- 
count, 269. 

—  ascertain  the  practice  of 
his  predecessor  in  office,  when 
the  directions  of  the  wakif 
cannot  be  ascertained,  (Kazi 
Khan),  275. 

Cannot  resign  the  office  with- 
out the  permission  of  the 
Kazi,  249. 

May  assign  his  office  when  his 
powers  are  general,  250,  259, 
App.  VIII. 

80 


TRUSTEE— 

Liable  for  loss  sustained 
through  his  wilful  neglect,  268. 

^—  debts  contracted  for  the 
wakft  unless  they  are  autho- 
rized or  for  necessaries,  268. 

(Kazi  Khan),  275,  276. 

— ^  incumbrances  on  the  wakf 
property,  268,  269,  275. 

May  not  make  disbursements 
without  the  knowledge  of 
the  n&zir,  who  is  placed  over 
him,  264. 

May  fix  the  allowance  or  sala- 
ries if  expressly  empowered 
to  do  so,  206. 

increase  the  allowance  or 

salaries,  when,  267. 

—  pay  salaries  which  are  due 
to  the  heirs  of  a  deceased 
imam,  266. 

— -  pay  the  allowance  of  a 
student  who  has  been  absent, 
when,  266. 

—  pay  himself  out  of  the  in- 
come of  the  waJcf  property, 
advances  made  for  the  protec- 
tion of  its  interests,  ^69,  275. 

The  salary  of,  how  fixed,  267. 
When  mutwalli   may   lawfully 

take  the  allowance  reservrd 

for  the  trustee,  (Shiah  Law), 

881. 
The  w4kif,  when   trustee,  may 

take  the  allowance  reserveil 

for  the  trustee,  (Shiah  Law), 

ih. 
May  employ  the  income  of  the 

v^akf,  for  what  purposes, :  Kazi 

Khan),  275. 
May  erect  buildings  on  the  wakf 

lands,  271. 
— —   grant    leases,    for    what 

terms,  261^,  269. 
(Kazi  Khan),  277. 

—  of  wakf  lands,  for  what 
period,  350  (see  lease). 

—  reward  the  finder ,if  poor, 
of  a  treasure  belonging  to 
the  wakf,  (Kazi  Khan),  276. 

Cannot  sell  trust  property,(  Kazi 
Khan),  276. 

Can  sell  wakf  property  only 
when  the  power  of  sale  is 
expressly  reserved,  338. 

May  purchase  property  out  of 
the  wakf  funds  and  may  sell 
or  exchange  the  same,  265. 
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THU8TEE— 

Effect  of  acknowledgment  by, 
that  another  person  is  mnt- 
walli  instead  of  himself,  300, 
(eee  also  wakff  Bettlcments 
and  sadkah.) 


USULI  - 

Doctrine  of,  1 4,  80. 

WAKF— 

Definition  of,  —  179,  183. 

(Shiah  Law),  356,  301. 

(MAliki  Law),  393. 

—  xcakfs  for  mas&lih-i-amma 
or  pablic  trusts,  178,  430. 

■         quasi- pnblic  rrakfSf  179. 

—  private  ivalcfSf  tft, 

—  difference  between  wakf 
and  vow,  191. 

Three  kinds  of,  178. 

— ^  according  to  Shaikh  Imam 

Abi^  Bakr,  340. 
Testamentary,  revocable,  203. 
Discretionary,  lawful,  278. 
The  three  legal  effects  of  — 

(MAliki  Law),  407. 
— .—   Exceptions     to,     (Mftliki 

Law),  tb. 
J&iz  or  obligatory,  when,  App. 

IV,  597. 
Walff  property,  non-heritable, 

(M&liki  Law),  409. 
Constitution  of,  183. 
*— »  (Shiah  Law),  356. 
—  (Maiiki  Law),  404,  et  seq. 

(ShAfeY  Law),  411. 

—-'according  to  Kazi  Khan, 

209. 
■        no  essential  formality  or 

express  phrase  requisite    for, 

183. 
»^—  consignment  to   mntwalli 

unnecessary  for,  272. 
•*—  established  by  reputation, 

808  et  seq. 

■  may  be  established  with- 
out any  evidence  of  the 
wAkif's  declaration,  App.  IX, 
699. 

■  mere  withdrawal  of  land 
from  the  Bait-ul-maJ  or  de- 
claring it  Vent-free  not  sofEi- 
oient  for,  286  note. 


WAKF-- 

Words  by  which  it  is  or  is  not 
completed,  186. 

Effect  and  meaning  of  the  word 
sadkah  combined  with  wakff 
ib. 

Effect  of  the  word  wakf  without 
sadkah,  187. 

The  word  waJcf  is  sufficient  by 
itself,  189. 

Particular  cases  where  other 
expressions  suffice,  190. 

Words  and  expressions  that  are 
sufficient,  209-212. 

Form  of  waJcf  of  lands  dedicated 
for  a  mosque,  212. 

A  grant  to  a  person  to  provide 
means  of  subsistence  to  an- 
other, when  a  to<zJlr/,  349. 

Conditions,  relating  to  the  set- 
tlor, 191, 192,  198. 

— -  relating  to  the  w4kif, 
(Shiah  Law),  366. 

—  capacity  of  the  wAkif, 
(M41iki  Law),  394,  395. 

— —  a  non-Moslem  may  make 
a  wakf  if  he  fulfils  the  neces- 
sary conditions,  (Maliki  Law) 
895. 

•-— -  a  non-Moslem  cannot 
make  a  wakf  for  a  mosque, 
(M&liki  Law),  ib. 

The  subject  matter  of  the 
wakf  must  be  the  property 
of  the  wAkif  or  settlor  at  the 
time  of  making  it,  199. 

•^—  some  consequences  of  tliis 
condition,  200. 

—  qualifications  of  this  con- 
dition, ib. 

—  the  entire  subject-matter 
of  the  wakf  need  not  bo  in 
the  actual  possession  of  tbe 
settlor  at  the  time  of  the 
appropriation,  200. 

—  the  property  need  not  bo 
entirely  free  from  the  right 
of  others,  201. 
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WAKF— 

Conditions,  seiein,  a  necessary 
condition  to  the  validity  of  a 
wakf,  when,  (Shiah  Law), 
377. 

—  delivery  of  possession  ac- 
tual or  constmctive  neces- 
sary to  constitute  a  valid 
wakf,  (Shiah  Law),  361,  362. 

^—  that  the  settlor  is  under  no 
inhibition,  202. 

—  is  not  mllriz,  or  suffering 
from  mortal  illness,  ih, 

four  conditions  relating  to 

the  subject  of  a  wakfy  (Shiah 
Law),  364. 

■  the  subject  of  the  waJcf 
must  not  be  uncertain,  204. 

that  the  wakf  is  not  con- 
tingent, ih. 

—  examples  of  a  contingent 
waJcff  ih, 

—  may  not  be  subject  to  a 
contingency,  336. 

—  must  not  depend  upon  a 
contingency,  (Shiah  Law), 
note  1,  375,  877. 

— •  invalid,  when  dependent 
on  a  contingency  that  may 
never  happen,  (Shafet  Law), 
412. 

—  four    essential   requisites 
for  validity  of,  (Shiah  Law) 
375. 

—  two  conditions  necessary 
(Maiiki  Law),  404. 

■  perpetuity  not  an  essen 
tial  condition,  (Maliki  Law) 
407, 

'  mention  of  three  genera 
tions  equivalent  to  perpe 
tuity,  315. 

—  acceptance  necessary  for 
completion  of,  (Shafei  Law), 
411. 

—  there  must  be  no  reserva- 
tion of  a  power  to  sell,  105. 

—  the  ivaJcf  must  be  free 
from  option,  ih. 

•  perpetuity  is  a  necessary 
condition,  206. 

■  the  ultimate  object  must 
be  one  that  cannot  fail, 
207. 

Cestui  que  trust,  conditions  re- 
lating to,  (Shiah  Law),  568. 

Conditions  to  which  it  may  be 
subject,  836  et  seq. 


WAKF— 

Not  subject  to  the  right  of 
private  ownership,  (Sh4fe'i 
Law),  413. 

Invalid,  without  an  object, 
(Sh&fei  Law),  412. 

The  mutwalli  must  observe 
conditions  in  the  wakfnamah, 
240. 

With  power  to  add  to  the  bene- 
ficiaries of  the  wakf  or  their 
interest  therein,  240. 

Condition  in  a,  that  mutwalli 
must  not  appoint  his  suc- 
cessor by  will,  valid,  273. 

With  reservation  of  the  incomo 
and  profits  thereof  to  the 
w&kif ,  280. 

With  power  to  exchange  the 
wakf  property  for  other  pro- 
perty, 280. 

With  a  condition  of  exchange 
lawful,  344. 

— —  when  the  exchange  is  once 
made  it  cannot  be  exercised 
again  unless  such  intention  is 
expressed,  344. 

With  the  reservation  of  power 
to  sell,  280. 

— — -  to  exclude  from  or  add  to 
the  number  of  the  beneficia- 
ries, 281. 

—  to  exclude  any  person 
from  the  benefit  thereof, 
(Shiah  Law),  388. 

W&kif  may  exclude  what  per- 
sons from  the  benefit  of  the, 
(M&liki  Law),  397. 

The  w&kif  may  declare  the 
order  under  which  the  bene- 
ficiaries are  to  take,  (M4liki 
Law),  397,  409. 

A  deed  of  trust  with  a  pro- 
vision excluding  the  opera- 
tion of  Mahommcdan  Law 
treated  as  a  wakf,  302. 

No  condition  in  a,  will  deprive 
the  Eazi  of  his  power  of  in- 
terference in  the  manage- 
ment of  a  wakf,  281. 

Contradictory  provisions  in  a 
wakfnamah,  300. 

With  discretion  to  the  trus- 
tees, 333. 

With  right  of  selection,  845, 
346. 

Subject  to  a  prohibition,  347, 
848. 
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Hnw  fnr  tlie  wakif  may  ruijorve 
for  bimgelf  any  interost  in 
the  tmst  property,  (Shiah 
Law),  882. 

With  a  condition  that  the  w&- 
kifH  debts  shonld  be  paid  ont 
of  the  income  of  the  wakf^ 
(Shiah  Law),  383. 

With  a  condition  that  the  pro- 
l>orty  should  return  to  the 
wukif  in  case  of  necessity, 
(Shiah  Lew),  388. 

With  an  option  on  the  part  of 
tho  wakif,  336,  337. 

With  an  optionid  condition,  in- 
valid, 412. 

CoTulitions  in  a  trdkf  mnst  be 
obsorvod,  (Shafet  Law),  \h. 

Tho  wAkif  may  reserve  for  him- 
Bolf  tho  administration  of  the 
miA/,  (Shafei  Law),  414. 

Rnles  relating  to  the  devolu- 
tion of  family  wakfs  in  tho 
absence  of  express  provisions 

in  the   wakfnamafay   (Maliki 

Law),  398  et  seq. 

With  a  provision  that  the  right 
of  representation  should  be 
admitted,  (MdUki  Law),  898. 

With  a  provision  that  devolu- 
tion should  be  per  capitcty 
(M&liki  Law),  898. 

that  division  be  according 

to  sex,  (M&liki  Law),  399. 

Men  and  women  take  equally 
when  their  shares  are  not 
fixed,  399  et  seq. 

A  superior  line  excludes  a  lower 
lino  in  the  same  branch, 
(MAliki  Law),  tb. 

When  one  of  the  beneficiaries 
dies  without  issue,  the  share 
devolves  upon  whom,  (M4liki 
Law),  401. 

By  a  person  in  death-illness, 

see  Death- illness. 
What  may  or  may  not  be  the 

subject   of    a    ivakf,  (Sh^fei* 

Law),  410. 
bo  the  subject  of  a  icoJt/, 

(Maiiki  Law),  403,  404. 

Properties  purchased  with  the 
proceeds    of    the  wakf  form 
part.of.the  tea*/,  275. 


WAKF^ 

Immoveable  property  may  bo 
the  subject  of  a  wdkf,  (MA- 
liki Law),  403. 

What  kinds  of  moveable  pro- 
perty may  be  the  subject  of, 
(Uanafi  Law),  App.  I,  595. 

Of  moveable  property  lawful, 
(MAliki  Law),  403. 

^—  of  every  kind  except  ali- 
ments or  odoriferous  plants 
lawful,  (Shafei  Law),  410. 

— —  that  forms  the  subject- 
matter  of  human  transaction 
valid,  213. 

Of  dirhems  and  dinars  (actual 
money)  valid,  ib. 

Of  money,  (Shiah  Law),  365. 

Of  a  dayn  or  thing  indetermi- 
nate or  of  {profits,  (Shiah 
Law),  365. 

Of  things  capable  of  being 
weighed  or  measured,  valid, 
if  customary,  215. 

Of  warm  clothing  for  the  poor, 
valid,  217. 

Of  copper  and  other  utensils,  i7>. 

What  is  included  in  the  umkf 
of  a  mansion,  tb. 

Buildings  and  trees  included 
in  a  wakf  of  land,  ib, 

■  but  not  the  fruits  on  tho 
trees  nor  a  growing  crop,  ib. 

Bight  of  water  or  way  and 
mills  included  in  a  wakf  of 
land,  218. 

Of  mushaA  lawful,  (b, 

—  or  an  individual  share, 
(Shiah  Law),  366. 

lawful,  (Shafet  Law),  410. 

Of  a  moiety  of  a  hammdm,  valid, 
220. 

In  death-illness  valid  to  one- 
third,  ib. 

Of  lands  and  houses  held  joint- 
ly by  two  persons  and  of 
shares  therein,  ib. 

Of  buildings  without  the  land 
lawful,  222. 

Of  trees  standing  on  the  groond 
with  the  soil,  vah'd,  ib. 

Of  land  subject  to  a  lease  or 
mortgs^e,  valid,  ib. 

Of  iktaAt  (jagir8\  unlawfal,  223. 

Of  public  lands  by  the  Sultan  for 
the  public  benefit,  valid,  224. 

in   favour  of  his  childreii 

invalid,  ib. 
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WAKF— 

From  the  Bait-nl-mM  for  the 
pablic  benefit  valid,  224. 

Of  a  mansion  for  ghAzis,  243. 

pilgrims,  ib. 

Erections  on  wdkf  lands  by  the 
mntwaUi  or  any  other  per- 
son,  271. 

Leases  of  wakf  property,  aee 
leases. 

A  fractional  share  of  a  parti- 
calar  property  may  be  made, 
(Maliki  Law),  404. 

Fntnre  property  may  be  the 
subject  of,  (Mdliki  Law),  ih. 

For  what  persons  and  objects 
a  wakf  may  be  made,  225. 

Maiiki  Law,  395,  396. 

The  object  of  a  wakf  depends 
on  custom,  805. 

For  digging  graves  for  the  poor 
and  providing  shrouds  valid, 
209. 

For  sinful  purposes  invalid, 
(Shiah  Law),  370. 

For  an  unlawful  purpose  in- 
valid, (Sh4fei  Law),  410. 

For  payment  of  the  debts  of 
the  w&kif  or  for  other  pur- 
poses beneficial  to  him,  3^2 — 
845. 

For  an  indeterminate  object,  in- 
valid, (Shiah  Law),  374. 

For  a  good  or  charitable  pur- 
pose generally,  (Shiah  Law), 
372—374. 

For  a  musjid,  (Shiah  Law),  390. 

which    becomes  ruined, 

(Shiah  Law),  391. 

For  mosques  and  matters  con- 
nected therewith,  see  mosques. 

For  a  cemetery,  aee  Cemetery. 

For  aqueducts,  wells,  cisterns, 
see  Cisterns. 

Of  a  road  or  way,  aee  Way. 

In  the  way  of  God  or  for  a 
pious  purpose  that  the  w&kif 
may  derive  a  benefit  there- 
from, (Shiah  Law),  387. 

How  the  income  of  a  wakf  is  to 
be  applied,  226,  232,  276. 

when  its  object   does  not 

exist  or  has  ceased  to  exist, 
286. 

When  there  are  two  wakfe  for 
the    same   purpose)  the    in- 


WAKF— 

como  of  one  cannot  be  ap- 
plied for  the  other,  241. 

When  there  are  several  wakfa 
for  one  mosque,  the  mutwalli 
may  apply  the  income  of  one 
for  the  benefit  of  another,  242. 

Application  of  the  proceeds  of 
the  wakf  property,  231. 

For  a  maalahat  that  has  ceased 
to  exist  how  applied,  (Shiah 
Law),  372. 

Application  of  a  wakf  when  the 
deed  creating  it  is  lost  and 
the  condition  and  the  mode 
of  its  disbursements  are  un- 
known, 265. 

Mode  of  disbursement  when 
proof  of  custom  is  wanting, 
354. 

For  a  musjid  or  reservoir,  which 
is  in  ruins  and  not  needed, 
may  be  spent  on  another 
musjid  or  reservoir,  App.  Ill, 
596. 

On  one's  self,  children  etc.,  aee 
Settlement ;  aee  Sadkah. 

When  the  Kazi  may  order  the 
sale  of  the  wakf  property, 
231. 

When  may  a  wakf  property  be 
sold,  338,  339. 

(Shiah  Law),  392. 

(MAliki  Law),  407,  408. 

Alienation  of  taoik/ property,  aee 
Alienation. 

Bevorsion  to  the  nearest  rela- 
tives of  the  founders  when 
the  w€tkf  fails,  (Shafol  Law), 
411. 

Formally  created  by  a  person 
aui  juris  without  any  reason 
to  suppose  fraud  or  undue 
influence  will  not  be  set  aside, 
194. 

May  be  set  aside  on  legal 
grounds,  354. 

May  not  be  set  aside  when 
created  by  the  Sovereign,  355. 

When  a  wakfhoA  been  sot  aside, 
the  property  reverts  to  the 
grantor  or  his  heirs  and  in 
their  default  goes  to  the 
Bail-ul-mAl,  ib. 

When  effect  is  given  to  a  dedi- 
cation in  the  way  natural  to 
it,  the  wakf  is  complete  and 
irrevocable,  235. 
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Irrovocftblo  without  resorra- 
tion  of  an  express  power  at 
the  time  of  making  it,  241. 

Property  once  transferred  to  a 
mutwalli  cannot  be  fpren  to 
another  by  the  w&kif  without 
a  special  power  to  do  so  re- 
served in  the  wakf  namah,  id. 

Of  land  for  the  building  of  a 
mosque  irrerooable,  242. 

Irrevocable  when  all  conditions 
are  complied  with,  (Shiah 
Law),  362. 

Cannot  be  altered  when,  once 
made,  (MAliki  Law),  407. 

The  character  of  a  wakf  ex- 
pressly declared  is  not  chang- 
ed by  the  introduction  of 
words  of  gift,  (Shiah  Law), 
357. 

Meaning  of  words  and  expres- 
sions in  a  wakj^  see  Words. 

wAkif— 

See  Settlor. 

WASIUT— 

See  Bequests. 

way- 
How  a  road  or  way  is  made 

public,  243. 
Leading  to  a  mosque  may  bo 

repaired  with    the  funds  of 

the  mosque,  when  it  becomes 

dilapidated,  339. 

WIFE— 

Minor,  custody  of,  husband  not 
entitled  to  such  custody,  but 
not  illegal,  126. 

WELLS— 

See  Cisterns. 

WILL— 

Definition  of,  439. 

Lawful  under  Mahommedan 
Law,  436,  et  seq. 

Distinction  between  a  disposi- 
tion by  will  and  that  inter 
vivoBf  440. 

Distinction  between  a  contin- 
gent— in  writing  and  one 
made  verbally,  441. 

Distinction  between  a  gratui- 
tous disposition  on  deathbed, 
or  in  contemplation  of  death, 
and  the  acknowledgment  of 
a  liability,  450. 


WILL— 

Constitution  of,  439,  440. 

May  be  conditional  or  contin- 
gent, 441. 

Who  may  make  a,  442. 

Who  may  make  a,  (ShAfel  Law), 
582. 

Difference  of  religion  between 
testator  'and  legatee  not  in- 
capacity, 457. 

Capacity  of  a  slave  to  make  a, 
442. 

Capacity  of  an  insane  person, 
^2,  443,  444. 

A  disposing  mind,  what  is  meant 
by,  444. 

Capacity  of  a  person  suffering 
from  death-illness,  (lianafi 
Law),  444,  446. 

Capacity  of  a  person  in  death- 
illness,  (Shiah  Law),  447. 

Effect  of  testamentary  disposi- 
tion by  a  person  in  death* 
illness,  448,  et  »eq. 

Capacity  of  an  infant,  (Shiah 
Law),  453, 

Capacity  of  an  infant,  (Hanafi 
Law),  454.  et  seq. 

Capacity  of  an  infant,  (Maliki 
and  Sh&fei  Laws),  454. 

Capacity  of  infants,  difference 
between  the  Hanafi  and  ShA- 
feY  Law,  406,  455. 

Capacity  of  a  person  condemned 
to  death  for  an  offence,  457. 

By  a  Moslem  who  subsequently 
becomes  an  apostate,  ib. 

Of  an  insolvent  person,  458. 

(Shiah  Law),  459. 

Of  zimmi  for  secular  purposes, 
507. 

Of  zimmi,  for  four  kinds  of 
purposes  which  are  not  secu- 
lar, t6. 

By  a  zimmi  residing  in  Mussul- 
man territory  in  favour  of  a 
hostile  infidel,  invalid,  510. 

By  a  Mussulman  or  zimmi  in 
favour  of  amustimin,  valid.  «6. 

May  be  made  for  any  lawful 
purpose,  459. 

A  person  may  will  away  his 
entire  property  when  there 
are  no  heirs,  466. 

In  favour  of  an  alien  infidel  ac- 
cording to  all  the  schools, 
468. 

How  proved,  641  noto. 
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WILL— 

Bevocation  of,  may  be  made  at 
any  time,  526. 

»—  may  be  expressed  or  im- 
pUed,  625. 

—  how  made,  625  et  seq. 

— ^  how  made,  (Shdfei  Doc- 
trine), 691,  592. 

WOMEN— 

May  be  appointed  trustee,  246. 

When  appointed  trostee,  may 
appoint  a  snbstitnte,  250. 

May  not  be  appointed  when 
the  trustee  has  to  perform 


WOMEN— 

religions  duties  in  connection 
with  the  wakft  246. 

ZIMMI— 

Will  of,  607. 

Cannot  bequeath  more  than  a 
third  of  his  estate  to  a 
stranger  or  heir,  510. 

May  will  in  favour  of  an  infidel 
of  a  different  persuasion,  510. 

While  resident  in  Mahommedan 
territory,  may  not  will  in  fa- 
vour of  an  hostile  infidel,  510 

May  make  a  will  in  favour  of  a 
muatimin,  610. 
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